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Footnote No. 82, See Footnote No. 69 (above) 644 

Footnote No. 83, See Footnote No. 52 (above) 587 

Footnote No. 84, See Attachment, Footnote No. 52 and Hearing Exhibit 
Nos. 96ff 96hh, and 96kk (above) 3375, 587, 1692 

Footnote No. 87, See Hearing Exhibit No. 73 (above) 654 

Footnote No. 88, See Hearing Exhibit Nos. 73 and 85 (above) 654, 669 

Footnote No. 89, See Hearing Exhibit No. 74 (above) 655 

Footnote No. 90, See Hearing Exhibit No. 75 (above) 656 

Footnote Nos. 92-93, See Hearing Exhibit No. 64 (above) 621 

Footnote No. 94, See Hearing Exhibit Nos. 64, and 76-79 
(above) 621, 660-663 

Footnote Nos. 95-96, See Hearing Exhibit No. 65 (above) 623 

Footnote No. 97, See Hearing Exhibit No. 12 (above) 448 

Footnote No. 98, See Attachment 3468 

Footnote No. 99, See Attachment and Hearing Exhibit No. 65 
(above) 3469, 623 

Footnote No. 100, See Hearing Exhibit No. 65 (above) 623 

Footnote No. 101, See Hearing Exhibit No. 81 (above) 665 

Footnote No. 102, See Hearing Exhibit No. 39 (above) 532 

Footnote No. 103, See Attachment 3472 

Footnote No. 107, See Attachment 3474 

Footnote Nos. 108-109, See Hearing Exhibit No. 13 (above) 450 

Footnote No. 110, See Hearing Exhibit No. 83 (above) 667 

Footnote No. Ill, See Hearing Exhibit Nos. 84 and 86 (above) 668, 670 

Footnote No. 113, See Hearing Exhibit No. 41 (above) 538 

Footnote No. 115, See Hearing Exhibit No. 38 (above) 528 

Footnote No. 116, See Hearing Exhibit No. 2 (above) 386 

Footnote No. 117 , See Attachment 3475 

Footnote No. 121, See Attachment 3482 

Footnote No. 122, See Attachment 3492 

Footnote No. 123, See Hearing Exhibit No. 87 (above) 675 

Footnote No. 124, See Hearing Exhibit No. 49 (above) 574 

Footnote No. 125, See Attachments (2) and Hearing Exhibit No. 49 
(above) 3495, 574 

Footnote No. 126, See Attachments (3) and Hearing Exhibit No. 49 
(above) 3506, 574 

Footnote No. 127, See Hearing Exhibit No. 59 (above) 604 

Footnote Nos. 128-129, See Footnote No. 52 (above) 587 

Footnote No. 130, See Attachment and Hearing Exhibit No. 54 
(above) 3517, 595 

Footnote No. 131, See Hearing Exhibit No. 23 (above) 488 

Footnote No. 132, See Attachment 3519 

Footnote No. 133, See Hearing Exhibit No. 6 (above) 412 

Footnote No. 134, See Hearing Exhibit No. 20 (above) 463 



XVII 


Page 


155. Documents relating to Footnotes found in U.S. Tax Shelter Industry — 
Continued 

Footnote No. 135, See Attachment 3520 

Footnote No. 136, See Hearing Exhibit No. 25 (above) 492 
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December 18, 1997 


FY98-02 


Internal Use Only - Not for Distribution or Circulation Outside the Firm 


PENALTY OPINION LETTERS FOR TRANSACTIONS THAT 
MAY BE TAX SHELTERS 


Product Profile 


The Taxpayer Relief Act of 1997 broadened the definition of “tax shelter” for purposes of the 20- 
percent substantial understatement penalty. Effective for items (e.g., deductions, deferrals, tax- 
free treatment) with respect to transactions entered into after August 5, 1997, a “tax shelter” is 
any entity, investment, plan or arrangement (e.g., partnership, joint venture, merger/acquisition, 
or other tax advantaged transaction) with “a significant purpose” (instead of “the principal 
purpose”) of avoiding federal income tax. The preferable manner for a taxpayer to avoid this 
penalty for a tax shelter position is by qualifying for the reasonable cause exception to the 
penalty. Reasonable and good faith reliance by a taxpayer on a well-reasoned opinion of a tax 
professional can significantly enhance the likelihood of a client successfully qualifying for the 
reasonable cause exception. In order to provide this protection, the opinion must conclude 
that there is a greater than 50-percent likelihood ( Le that it is more likely than not) that 
the position will be upheld if challenged by the IRS. 

Our penalty opinion letter product consists of a careful review of a proposed return position 
followed by a written opinion letter concluding that the position is more likely than not correct. 

In limited instances, it also may be appropriate for KPMG to opine that it is more likely than not 
that the penalty will not apply (or, put another way, that the reasonable cause exception applies). 
In certain cases, such as where an opinion is provided by a promoter with an economic stake in 
the transaction, a concurring opinion by KPMG may be advisable. Because of the tax law 
change, this product potentially has a huge market and can generate high-margin (and in 
many cases large fee) engagements when priced on a value-added, fixed-fee basis. 

As a general rule, we should not promote the issuance of an opinion letter on whether the penalty 
applies. Opining on whether the penalty applies (for example, that it is more likely than not that 
the substantial understatement penalty will not apply to the return position) generally does not 
afford clients any protection in their dealings with the IRS that is not already provided by opining 
that the return position is more likely than not correct. Notwithstanding, we do anticipate 
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situations in which either a client requests such an opinion, or it will be appropriate to issue such 
an opinion. 

Optimal Target Characteristics 

The optimal target is a corporate or non-corporate client (e.g., individual, trust, LLC, or 
other non-corporate taxable entity) that plans to enter into a transaction with significant 
federal income tax risk, or that proposes to take a particular tax return position on a 
return that has not yet been filed with respect to a transaction with significant federal 
income tax risk that was entered into after August 5, 1997 (the effective date of the new 
definition of “tax shelter”). Corporate clients that entered into transactions with 
significant federal income tax risk before August 6, 1997 and that have not yet taken return 
positions for those transactions also could be strong opinion letter candidates in view of the 
tougher reasonable cause rules for corporations. 

Typical Buyer 

Tax Director or CFO. 

Pricing and Fee Guidelines 

The fee for an engagement involving ONLY the issuance of an opinion letter to enhance the 
taxpayer’s position vis-a-vis the substantial understatement penalty should take into account a 
number of factors, including the complexity of the issues, the size of the transaction, and the risk 
that the penalty will be asserted. The minimum fee for an opinion letter concluding that a return 
position is more likely than not correct generally should equal 1 0 percent of the penalty exposure, 
depending upon the presence or absence of the factors noted above. 

Example 1 : A corporate client would like us to prepare a penalty opinion letter 
concluding that it is more likely than not that a $3,000,000 deduction on the corporation’s 
federal income tax return will be upheld if challenged by the IRS. Assuming a 35% 
federal income tax rate, if the deduction is disallowed, the underpayment of tax 
attributable to this deduction is $1,050,000 (i.e., $3,000,000 deduction x 35% tax rate). 
The penalty exposure is $210,000 (r'.e., $1,050,000 tax underpayment x 20% penalty 
rate). The suggested fee for the opinion letter supporting this position would be 
approximately $21,000 (r'.e., $210,000 penalty exposure x 10% fee), increased or 
decreased depending upon such factors as the size, risk and complexity of the transaction. 
Because in this case the size of the transaction is relatively small, the fee might be 
increased by 5 percent, so that the fixed fee agreed to in the engagement letter would 
equal $32,000 (i.e., $210,000 penalty exposure x 15%, rounded to the nearest $1,000). 

Example 2: The facts are the same as in the preceding example, except the penalty 
exposure is $3,500,000, instead of $210,000. In this case, a fixed fee of $245,000 (i.e., 
$3,500,000 penalty exposure x 7% fee) might be more appropriate given the larger size of 
the transaction, and depending upon the other factors involved. 
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A premium above the 10 percent fee guideline generally should be charged for an opinion that 
concludes that it is more likely than not that the penalty will not apply (as opposed to the 
position being correct), in view of the additional risk to KPMG for such opinions. Fee terms also 
should state that we will be compensated for time and expense in those situations in which we 
conclude following our review that we cannot issue a more-likely-than-not opinion letter. 

To help ensure consistency in application of the pricing model for this product, the 
engagement terms for a penalty opinion letter-only engagement which proposes a fee of less 
than 10 percent of the penalty exposure must be approved, before the engagement letter is 
sent to and signed by the client, by the engagement partner’s area LOB or DS tax leader. 
Additionally, to help us track our success in penetrating the marketplace, a copy of all 
penalty opinion engagement letters must be forwarded to the Tax Innovation Center 
(attention Sheila Butler) in Washington National Tax. 

Also, all proposals to issue an opinion letter concluding that it is more likely than not that 
the penalty (as opposed to the tax position) will not apply are to be approved by Larry 
DeLap, the Partner-in-Charge of the Department of Professional Practice-Tax prior to 
issuance of the engagement letter. 

Of course, if KPMG markets the underlying product (e.g., a tax advantage transaction), we often 
will issue an opinion letter as part of that engagement and it will be priced in accordance with the 
terms of that engagement. When we market the underlying product and provide a penalty 
opinion letter, the client generally should be advised to obtain a concurring penalty opinion letter 
to minimize the client’s exposure to the substantial understatement penalty. 

Service Delivery 

Penalty opinion letters are designed to be marketed and delivered by local office client service 
engagement teams, in consultation with appropriate WNT personnel. A11 opinion letters that 
involve transactions that may be considered tax shelters and that opine on the merits of a 
return position for purposes of the substantial understatement penalty are to be reviewed 
by a partner in the applicable technical resource group in WNT and by any of the 
following members of the Practice, Procedure and Controversy group in WNT before the 
opinion is issued: Mark Ely, Ken Jones, or Eve Elgin. 

Competitors’ Product Assessment 

Key Competitors: Large accounting firms and law firms. 

Competitors’ Strengths: Large accounting firms have a large client base, personal contacts, and 
strong marketing skills. Law firms may be able to opine on non-tax issues and there is the 
perception that information provided to law firms is more likely to be privileged. Both generally 
have the requisite technical skills for this product. 
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Competitors’ Weaknesses: We are not currently aware of anyone actively marketing penalty 
opinion letters. We have an opportunity to be “first-to-market” with a structured penalty opinion 
letter product. 

Product Toolkit 


A product toolkit has been created to assist you with marketing and delivering penalty opinion 
letters. The toolkit, available through KMan at Services/Tax Services/Hot Tax Products/Tax 
Planning Strategies/Penalty Opinion Letters, contains the following items: 

• Technical executive summary 

• Prospecting letter for clients/targets 

• Sample engagement letter 

• Sample “on-the-merits” opinion letter 

• Client Q&As (anticipated frequently asked questions for use as a sales tool) 

Action Required by the Client Service Professionals 

All client service professionals should identify all clients and major targets to whom this product 
should be presented. The following summarizes the action steps for selling and delivering a tax 
shelter penalty opinion letter: 

1 . Identify corporate and non-corporate clients/targets that have an item/will have an item with 
significant federal income tax risk (post August 5, 1997 transactions only for non-corporate 
targets) for which a return filing position has not yet been taken, and for which the penalty 
exposure for the position is in excess of $ 1 00,000. 

2. Discuss in a face-to-face meeting with the client/target our tax-shelter penalty opinion letter 
product. The technical executive summary and client Q&A documents included in the toolkit 
should be very helpful in preparing for and conducting these client/target meetings. 
Clients/targets with no current activity, but for whom items with significant federal income 
tax risk are anticipated, should be sent a personalized version of the prospecting letter 
(included in the toolkit). 

3. For penalty opinion letter proposals for audit clients, discuss with the Audit partner, and the 
client if appropriate, the financial statement ramifications of the opinion letter. For example, 
if we conclude that the position has only a 5 1% likelihood of success, it may be necessary to 
“cushion” the tax provision relative to that position; however, if we believe the position has, 
for example, an 80% likelihood of success (even though we would still only issue a “more- 
likely-than-not opinion), documentation of that conclusion in the audit workpapers, as 
opposed to a tax provision cushion, may be all that is necessary . 

4. Secure a signed engagement letter (a sample is provided in the toolkit) pursuant to the 
guidelines set forth above (generally a minimum fixed fee of 10 percent of the penalty 
exposure; LOB/DS area tax leader approval if less; DPP-Tax approval for proposals to issue 
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an opinion letter concluding that it is more likely than not that the penalty will not apply; 
forward a copy of the signed engagement letter to the Tax Innovation Center (attention Sheila 
Butler) in WNT). 

5. Prepare the opinion letter, and have it reviewed by BOTH the appropriate technical group 
AND the Practice, Procedure and Controversy group in WNT prior to delivery to the client. 

If following your review and analysis (and consultation with WNT if appropriate) you 
conclude that we cannot issue a more-likely-than-not opinion, you should so inform the client 
immediately. 

6. At the same time as delivery of the opinion letter, submit a bill requesting immediate 
payment for the amount set forth in the signed engagement letter. If an opinion letter will not 
be issued, a bill in an amount equal to time and expense for our review and analysis should 
be sent to client once you have communicated that we cannot issue the opinion letter. 


Technical questions on penalty opinion letters should be directed to Mark Ely (202-467-3 854), 
Ken Jones (202-467-3748), or Eve Elgin (202-467-3968) of the Practice, Procedure and 
Controversy group in WNT. 

Doug Green, 

National Partner-in-Charge, 

Tax Products & Solutions 

Distribution: 

U.S. Partners 

Tax Management Group 


Tax Product Alert is a periodic publication of KPMG’s Tax Practice and is edited by Mark A. 
Springer, Partner-in-Charge of the Tax Innovation Center. All issues of Tax Product Alert are 
available through KMan at Services/Tax Services/Tax Publications/Tax Product Alert. 

The information contained in Tax Product Alert is general in nature. Any technical discussion is 
based on authorities that are subject to change. The reader is responsible for evaluating and 
determining the applicability of the information contained herein to specific facts and situations. 
Additional due diligence to assess the viability of any strategy, issue, or opportunity presented in 
Tax Product Alert is required. 
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Date: 

December 22, 1997 

To: 

All U.S. Partners 


Tax Senior Managers and Managers 

From: 

Doug Green - New York 

Subject: 

Tax Product Alert FY98-02 


This Tax Product Alert announces the wider application of a high-margin tax product: Tax 
Shelter Penalty Opinion Letters -- a tax product that can be provided by local office client service 
engagement teams across all industry segments. Although we have historically provided tax 
shelter penalty opinion letters to our clients, we believe that the 1997 Tax Act change which 
significantly broadens the definition of a “tax shelter" for purposes of the federal 20 percent 
substantial understatement penalty creates a huge opportunity for KPMG. Many more 
clients/targets should now be in the market for a tax shelter opinion letter as a way to 
significantly enhance their ability to avoid the penalty for their "tax shelter" items (e.g., 
deductions/deferrals/tax-free treatment relating to partnerships, joint ventures, 
mergers/acquisitions, and other tax advantaged transactions). 

As indicated in the Alert, to help ensure the consistent marketing and delivery of tax shelter 
penalty opinion letters, a product toolkit (including sample prospecting and engagement letters) 
has been created and is available via KMan to assist client service professionals in marketing and 
delivering this product. Please note that a standard pricing/fee model has been adopted for this 
product, and that in order to ensure consistent application of that model, exceptions to the pricing 
model must be approved, prior to being sent to and signed by the client, by the engagement 
partner's area LOB or DS tax leader. Because of its broad application, we expect that every LOB 
and DS tax partner and manager will have opportunities to actively sell and deliver this product. 
And to help us measure our success. Area Tax Leaders and Area DS PICs will track and report 
on the financial results for this product in their respective markets. 

Since this product has broad application across all industry segments, please read the attached 
carefully and consider all clients and targets for whom this tax product may apply. 
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[SAMPLE CLIENT PROSPECTING LETTER] 


[Insert date] 

Private & Confidential 


[Insert name] 

[Insert address] 

KPMG Opinion Letters Can Provide Significant Protection 
Against the Substantial Understatement Penalty 


Dear 


We would like to alert you to a recent legislative change in the definition of “tax shelter” 
that could significantly increase your [company’s] exposure to the substantial 
understatement of income tax penalty for return positions. If the IRS challenges a 
particular tax return position and asserts the penalty, it would equal 20 percent of the 
underlying tax underpayment. A KPMG tax opinion letter can significantly enhance your 
position against this penalty. 

Taxpayer Relief Act of 1997 

The Taxpayer Relief Act of 1997 broadened the definition of “tax shelter” to include any 
entity, investment, plan or arrangement with “a significant purpose” of avoiding or 
evading federal income tax, effective for items with respect to transactions entered into 
after August 5, 1997. Previously, a “tax shelter” had to have “the principal purpose” of 
avoiding or evading tax. While the IRS has not yet issued any guidance explaining the 
meaning of this new definition of “tax shelter,” the new definition potentially is so broad 
that it could encompass most tax planning ideas. This change is important because stricter 
penalty rules apply to tax shelters. 

Tougher Rules for Tax Shelters 

The substantial understatement penalty applies if there is an understatement of income tax 
on a return that exceeds the greater of 10 percent of the tax required to be shown on the 
return or $5,000 ($10,000 for a C corporation). See section 6662(d)(1) of the Internal 
Revenue Code. [Add as part of this paragraph, whichever of the following two 
options applies:] 

[Option #1: Non-corporate taxpayer - If the understatement of tax is due to a tax 
shelter item, a non-corporate taxpayer can avoid the penalty only by proving to the IRS 
that the taxpayer either (i) reasonably believed that the tax treatment of the item was more 
likely than not the proper treatment and that there was “substantial authority” for that 
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treatment, or (ii) qualifies for the reasonable cause and good faith exception to the 
penalty.] 

[Option #2: Corporate taxpayer - If the understatement of tax is due to a tax shelter 
item, a corporate taxpayer can avoid the penalty only by qualifying for the reasonable 
cause and good faith exception to the penalty.] 

KPMG Opinion Letters 

A KPMG opinion letter can be of significant value in demonstrating to the IRS that you 
qualify for the reasonable cause and good faith exception. Treasury regulations provide 
that a taxpayer’s reasonable reliance on a well-reasoned opinion of a qualified tax 
professional qualifies for the reasonable cause exception if, on the basis of all pertinent 
facts and circumstances, the reliance was reasonable and the taxpayer acted in good faith. 
To provide reasonable cause protection in the case of a tax shelter, the opinion must 
unambiguously conclude that there is a greater than 50-percent likelihood (i.e., that it is 
more likely than not) that the tax treatment of the tax shelter item will be upheld if 
challenged by the IRS. 

You may wish to consider obtaining an opinion letter from KPMG for items that may be 
considered to be attributable to “tax shelters” and for which you have not yet taken a 
return position, to significantly reduce your potential penalty exposure for these positions. 
We would be happy to work with you to identify items for which these tax opinion letters 
could be issued. 


* * * 

Please call [insert name of KPMG professional] at [insert number] or drop a note at 
the above address if you would like to discuss this matter further. 


Sincerely, 


KPMG Peat Marwick LLP 


[Insert name] 
[Partner/Principal] 
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Q & A’S TO ADDRESS TARGET INQUIRIES ON TAX SHELTER 
PENALTY OPINIONS 


QI: How does the Taxpayer Relief Act of 1997 make tax opinions more necessary? 

Al: The Act does this by forcing taxpayers to satisfy a higher standard in order to avoid 
the substantial understatement penalty. A well-reasoned opinion letter from a qualified 
tax professional is of significant help in proving to the IRS that the higher standard is 
satisfied. 

Before the Act, taxpayers could avoid the penalty by proving that there was substantial 
authority for a position or by disclosing the position. After the Act, transactions are much 
more likely to be considered “tax shelters.” This means that, to avoid the penalty, 
taxpayers must show that they reasonably believed the return position was more likely 
than not correct. The “more-likely-than-not" standard is more difficult to satisfy than the 
“substantial authority” standard. 

Q2: Can I avoid the substantial understatement penalty without an opinion letter? 

A2: Yes, but it’s much more difficult. Without an opinion (assuming a tax shelter), you 
have to convince the IRS that you reasonably believed, at the time the return was filed, 
that the return position was more likely than not correct. This is an uphill battle. With an 
opinion, you have to demonstrate that you qualified for the reasonable cause and good 
faith exception to the penalty. This usually is much easier to show. The regulations 
provide that reasonable reliance on a well-reasoned opinion letter from a qualified tax 
professional generally constitutes reasonable cause. 

Q3: What are the advantages of a written, as opposed to an oral, opinion? 

A3: Proof. Treasury regulations require that an opinion be based on all pertinent facts, as 
well as reasonable assumptions, and apply the law to the facts. It is much more difficult 
to demonstrate that these opinion requirements were satisfied if the advice is not in 
writing. 

Q4: Is an opinion letter an insurance policy against penalties? 

A4: No. Opinion letters are of significant value in helping taxpayers demonstrate that 
they qualify for the reasonable cause and good faith exception to the accuracy-related 
penalty. However, the reasonable cause exception depends upon all facts and 
circumstances. 


Q5: Will you give me an opinion concluding that the penalty will not apply? 
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A5: We generally issue opinions on the merits of a position, not on whether a penalty 
applies to the position. In the case of a non-corporate taxpayer in a tax shelter, an opinion 
on the merits is what helps the taxpayer show reasonable cause. An additional opinion on 
whether the penalty applies provides no additional protection to the taxpayer in its 
dealings with the IRS, but puts our firm at additional risk. In the case of a corporate 
taxpayer in a tax shelter, an additional opinion on the penalty might help in establishing 
reasonable cause, because the regulations refer to other factors (such as business purpose) 
that could affect reasonable cause. If you like, we can examine these other factors with 
the goal of issuing you an opinion that the penalty more likely than not will not apply. 

Our fee for that type of opinion letter will be higher than the fee for the opinion letter that 
only opines on the merits of your return position, because of our increased risk. We do 
not issue opinions that a penalty “will” not apply. 

Q6: Another firm already has agreed to provide me with an opinion letter. Why do 
I need another opinion from yon? 

A6: This is a risk management decision. Some companies want more than one opinion 
letter on particularly aggressive transactions to better manage their penalty exposure. At 
other times, multiple opinions may be advisable if one of the firms issuing an opinion has 
an economic interest (e.g., as a promoter or contingent fee) in the transaction. Case law 
provides that an opinion of a professional advisor that is not independent of the 
transaction may be given less weight than other opinions. 

Q7: Will a “more-likely-than-not” opinion provide protection from the negligence 
and disregard, as well as the substantial understatement, penalties? 

A7: Usually, yes. However, if a position is contrary to a final or temporary regulation, the 
opinion would have to address that issue separately. 
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DUCT Alert 


January 9, 1 998 


FY98-03 


Internal Use Only - Not for Distribution or Circulation Outside the Firm 


Capital Transaction Strategies (CaTS) 


Product Profile 


The Capital Transaction Strategies (CaTS) team is a national group of Personal Financial 
Planning (PFP) professionals dedicated to delivering high fee/high margin engagements by 
identifying, marketing, and selling innovative strategies to high net-worth individuals who wish 
to minimize tax on the sale of an appreciated asset. CaTS team members work with local office 
professionals to ensure the client’s goals and objectives are met, and innovative strategies are 
properly implemented. 

The objective of every CaTS engagement is to deliver a customized portfolio of tax solutions that 
fit a client’s risk profile. To achieve this objective, the assigned CaTS team member first 
analyzes a client’s needs, objectives and tolerance for risk. Based upon the client’s unique risk 
profile and stated objectives, a portfolio of strategies deemed appropriate for achieving the 
individual client’s goals is designed and presented for his or her approval. The goal of using this 
portfolio strategy is to maximize engagement wins and the fees related thereto by offering 
clients/prospects a mix of tax planning strategies, ranging from non-aggressive to “cutting edge,” 
rather than a single “take-it-or-leave-it” technique. 

The tax solutions deployed by the CaTS team include proprietary KPMG Peat Marwick llp 
strategies and unique ideas developed in concert with third parties. The CaTS team works 
closely with the PFP Innovative Strategies Board and the tax practice’s Tax Innovation Center 
(TIC) in Washington National Tax to identify, research, and develop cutting edge tax planning 
strategies for high net worth individuals. Examples of KPMG proprietary strategies delivered by 
the CaTS team that you may have heard of include the Investment Diversification Vehicle and 
the Private Annuity Trust. External CaTS strategies include the Foreign Leveraged Investment 
Program, foreign trust strategies, derivative based products, and insurance strategies. 
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Optimal Target Characteristics 

Every high net-worth individual seeking to sell a highly appreciated capital asset is a potential 
CaTS engagement target. As many of the strategies also have estate and gift tax opportunities, 
clients with an appetite to restructure their assets among their family members are also potential 
targets. Ideal target clients include individuals who own stock in a closely held corporation that 
may go public or be sold, and individuals seeking to cash-in on gains generated by the recent 
market run-up. In any event, a target’s appreciated property should have buiit-in gain of at 
least $5 million. 


Recent Success Stories 


Since the beginning of FY ’98, CaTS engagements have generated over $8 million in revenue for 
KPMG, including a $1 million fee on a single engagement serviced through the Los Angeles 
office that resulted in approximately $15 million in savings to the client. At the present time, the 
CaTS Group is working on approximately 20 opportunities across the country encompassing 
transactions valued from $10 to $300 million. 


Pricing and Fee Arrangements 

CaTS engagements use a two phase fee structure. During the first phase (screening phase) a 
CaTS team member analyzes a client’s overall situation, assessing the client’s objectives and risk 
tolerance, and examining the proposed transaction that precipitated the engagement. The 
customary fee for this phase is based on time plus out-of-pocket expenses, and generally ranges 
between $5,000 and $40,000. The second phase (implementation phase) consists of designing 
and implementing the chosen strategies). The implementation phase is priced as a fixed fee, 
and is determined based upon projected results, engagement complexity, and resource utilization. 
If upon completion of the screening phase the client engages KPMG to perform the 
implementation phase, the screening phase fee will be credited against the fee charged for 
implementation. 
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Service Delivery 


CaTS is marketed by a select group of PFP professionals. Gregg Ritchie, Partner (Warner 
Center), leads the CaTS team. The CaTS team members have been assigned responsibility by 
region, and consists of the following professionals: 


Northeast 

Larry Foster, Partner (New York) 
( 212 ) 872-7725 

Dale Baumann, Senior Manager (Charlotte) 
( 704 ) 335-5565 

Southeast 

Jeff Eischeid, Partner (Atlanta) 
( 404 ) 222-3180 

Dale Baumann, Senior Manager (Charlotte) 
( 704 ) 335-5565 

Trade Henderson, Partner (Atlanta) 
( 404 ) 222-3134 

Southwest 

Mark Watson, Partner (Dallas) 
( 214 ) 754-2232 

Deke Carbo, Partner (New Orleans) 

( 504 ) 584-1050 


Mid-Atlantic 

Mike Watkins, Partner (Philadelphia) 
( 215 ) 299-3943 

John Gardner, Senior Manager (WNT) 
( 202 ) 467-3870 

Midwest 

Robert Jordan, Partner (St. Louis) 
( 314 ) 444-1487 

Robert Pedersen, Partner (Chicago) 
( 312 ) 938-5062 

David Zaudtke, Partner (Minneapolis) 
( 612 ) 305-5686 

West 

Gregg Ritchie, PIC CaTS (Warner Center) 
( 818 ) 227-6905 

Randy Bickham, Senior Manager 
(Palo Alto) 

( 560 ) 354-1445 


The CaTS team members work closely with WNT technical resources, the Department of 
Professional Practice - Tax, and the Tax Innovation Center at WNT to help ensure that the 
marketed strategies have been technically scrutinized, approved for risk tolerance, and 
“productized” with standard implementation tools (e.g., engagement letters, implementation 
work plans, opinion letters, etc.). 

Competitors’ Product Assessment 

Key Competitors: We are unaware of any competitor offering a comprehensive process for high 
net worth individuals similar to CaTS. However, national law firms, investment banking firms, 
and other Big 6 firms are potential competitors. 
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Competitors’ Strengths: Investment Banks have well-developed targeting, and can readily 
bring “capital partners” to the table to implement strategies. Because attorneys can perform tax 
and legal work, law firms can offer a turn-key product on their own without the assistance of a 
second party, whereas we must coordinate with a law firm for any legal work (e.g . , drafting 
documents) involved. 

Competitors’ Weaknesses: In general, competitors are not offering end-to-end solutions. 
Action Required by the Client Service Professionals 

All client service professionals should be on the look-out for clients and major targets that fit the 
target profile for CaTS. Specifically, a positive response to any of the following questions is 
indicative of a CaTS candidate: 

• Is the target negotiating the sale of a highly appreciated (potential gain of at least $5 
million) asset? 

• Does the target own highly appreciated (potential gain of at least $5 million) assets that, 
although not in the process of selling, he or she would consider selling if tax on the gain 
could be deferred, minimized, or eliminated? 

• Does the target desire to transfer appreciated assets to family members who will 
entertain a subsequent sale? 

After identifying a potential CaTS target, you should contact the appropriate CaTS team 
professional identified above. 


Doug Green, 

National Partner-in-Charge, 
Tax Products & Solutions 

Distribution: 

U.S. Partners 

Tax Management Group 


Tax Product Alert is a periodic publication of KPMG’s Tax Practice and is edited by 
Mark A. Springer, Partner-in-Charge of the Tax Innovation Center. All issues of Tax Product 
Alert are available through KMan at Services/Tax Services/Tax Publications/Tax Product Alert. 

The information contained in Tax Product Alert is general in nature. Any technical discussion is 
based on authorities that are subject to change. The reader is responsible for evaluating and 
determining the applicability of the information contained herein to specific facts and situations. 
Additional due diligence to assess the viability of any strategy, issue, or opportunity presented in 
Tax Product Alert is required. 
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Date: 

To: 

From: 
Sub j ect : 


January 13, 1998 

All U.S. Partners 

Tax Senior Managers and Managers 

Doug Green - New York 

Tax Product Alert FY98-03 


The attached Tax Product Alert announces a new tax product: Capital 
Transaction Strategies (CaTS) -- a tax product that is provided by a national 
group of Personal Financial Planning (PFP) professionals dedicated to 
delivering high fee/high margin engagements to high net- worth individuals 
and/or closely-held businesses seeking tax minimization on the sale of highly 
appreciated assets {greater than $5 million of potential gain) . 

All client service professionals should proactively identify and target 
clients/prospects that are in the process of selling highly appreciated 
assets, might consider selling if gain could be deferred or minimized, or who 
wish to transfer assets to family members who would then sell the asset. Tax 
Product Alert FY98-03 describes CaTS more fully, and contains a contact list 
for CaTS members in each geographic area. 
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WhatisCaTS? 

(Capital Transactions Strategies) 

I. Group of approximately 25 PFP professionals dedicated to 
Development 
Marketing; and 

Implementation of strategies designed to provide 
options with respect to appreciated assets. 

H. Generally designed with individuals in mind. 

III. Portfolio approach. 

IV. Careful assessment of risk profile; matching of strategies 
with risk profile. 

V. Strategies designed to, for example: 

Provide an investment opportunity with profit potential 
and incidental tax benefits (Opis, Blips, TRACT, etc.). 

Tax deferral strategies (CRUT, IDV, etc.) 

Transfer tax strategies designed to enable taxpayers to 
move assets into trust for family members with little or 
no gift or income tax consequences. 

Strategies to provide alternative means of financing 
estate tax (TCLAT). 


proprietary Material 

Confidentiality Keqnested 
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VI. Natural segue into IAS services after monetization of the 
assets. 

VII. Some strategies proprietary (at least for a while); some 
external (reviewed by KPMG professionals). 
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Date: 

January 28, 1998 

To: 

All U.S. Partners 


Tax Everyone 

From: 

Doug Green - New York 


Larry Delap - Palo Alto 

Subject: 

Modifications to Penalty Opinion Letters Product 


In Tax Product Alert 97-02, we announced a high-margin tax product: Tax Shelter Penalty 
Opinion Letters. Briefly, the 1997 Tax Act significantly broadened the definition of a "tax 
shelter" for purposes of the federal 20 percent substantial understatement penalty, thereby 
creating a huge opportunity for KPMG. Many more clients/targets should now be in the market 
for a tax shelter opinion letter as a way to significantly enhance their ability to avoid the penalty 
for their "tax shelter" items (e.g., deductions/deferrals/tax-free treatment relating to partnerships, 
joint ventures, mergers/acquisitions, and other tax advantaged transactions). 

As indicated in the Alert, a standard pricing/fee model and engagement terms were adopted for 
this product. As originally communicated, the engagement process involved an analysis of the 
client's proposed treatment of a tax shelter item, followed by the preparation and issuance of a 
"more likely than not" opinion on that proposed position if appropriate. If following the analysis 
it is determined that a "more likely than not" opinion cannot be issued, the client would be so 
notified, and KPMG would be entitled to a fee equal to actual time and out-of-pocket expenses 
for the review. This fee structure was set forth in a single sample engagement letter included in 
the Penalty Opinion Letters toolkit (which is available on Kman). 

It has now been determined that from a professional practice standpoint, the analysis and opinion 
letter elements of this tax product must be provided as separate engagements. The analysis 
should be performed under an engagement letter providing for time and expense. IF an opinion 
letter can be issued, a separate engagement letter will need to be executed, and should provide for 
fee terms that should equate to approximately 10 percent of the penalty exposure, taking into 
account the fee earned from the analysis engagement. Sample engagement letters for both 
"phases" of the penalty opinion letter product have been posted to the toolkit. The toolkit is 
available on Kman at Services/Tax Services/ Hot Tax Products/Tax Planning Strategies/Penalty 
Opinion Letters. 

Once again, since this product has broad application across all industry segments, please consider 
all clients and targets for whom this tax product may apply. 
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[SAMPLE TAX SHELTER OPINION LETTER] 


[Insert date] 

Private & Confidential 


[Insert name] 
[Insert address] 


Dear 


You have asked for our views on certain federal income tax consequences of the 
[describe transaction]. These matters are discussed below. 

l. FACTS 
[Describe] 

H. ASSUMPTIONS OR REPRESENTATIONS 

[List, if any] 

m. DISCUSSION 

[Apply applicable law to the taxpayer's facts and any assumptions or 

representations listed above, and then arrive at one or more conclusions as to the 
legal merits of each position at issue.] 

IV. CONCLUSIONS) 

Based upon the facts and any assumptions or representations set forth above, it is our 
opinion that there is a greater than 50-percent likelihood (i.e., that it is more likely than 
not) that the federal income tax consequences set forth below will be upheld if challenged 
by the Internal Revenue Service: 

[Describe the federal income tax consequences for each position on which we are 
opining, limiting the conclusion, where appropriate, to a specific tax year.] 

V. SCOPE OF THIS OPINION . 

Our advice in this opinion letter is limited to the conclusions specifically set forth in the 
portion of this opinion letter titled “CONCLUSION(S)” and is based on the completeness 
and accuracy of the above-stated facts, as well as any assumptions or representations. If 
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any of the foregoing facts, assumptions, or representations is not entirely complete or 
accurate, it is imperative that we be informed immediately, as the inaccuracy or 
incompleteness could have a material effect on our conclusion(s). In rendering our 
opinion, we are relying upon the relevant provisions of the Internal Revenue Code of 
1986, as amended, the regulations thereunder, and judicial and administrative 
interpretations thereof. These authorities are subject to change, retroactively or 
prospectively, and any such changes could affect the validity of our conclusion(s). Unless 
you specifically request otherwise, we will not update our opinion letter for subsequent 
changes or modifications to the law and regulations, or to the judicial and administrative 
interpretations thereof. This opinion letter also is for your exclusive benefit and no other 
person or entity is entitled to rely upon it. 


Very truly yours. 


KPMG Peat Marwick LLP 


[Insert name] 
[Partner/Principal] 
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(SAMPLE FEASIBILITY LETTER FOR 
TAX SHELTER OPINIONS] 

[Insert date] 

Private & Confidential 


[Insert name] 

[Insert addressl 

Attention: ■ [Insert title] 

We are pleased you have engaged us to provide certain tax services for [insert client’s 
name]. This letter confirms the scope and related terms of our engagement. 

Scope of Services 

We will review the facts and legal authorities pertaining to the proposed federal income 
tax treatment by [insert client’s name] of [describe the transaction] on its [insert year] 
federal income tax return in order to determine the feasibility of issuing an opinion letter 
concerning such proposed treatment. 

Professional Fees 

Our fees for this engagement will be based on a number of factors, including the 
complexity of the issues and the time required of the individuals who will be performing 
the services. We estimate that the fee for the feasibility analysis would be in the range of 
$ to $ . 

Other Considerations 

Upon completion of our analysis we will discuss with you the feasibility of issuing an 
opinion letter with respect to the tax treatment of the transaction. If you should decide to 
proceed with an opinion letter, we will issue a separate engagement letter to confirm the 
scope and related terms of an opinion letter engagement. 

KPMG Peat Marwick LLP's maximum liability to [insert client’s name] arising for any 
reason relating to services rendered under this letter shall be limited to the amount of fees 
paid under this agreement. In the event of a claim by a third party relating to services 
under this letter, [insert client’s name] releases and will indemnify and hold harmless 
KPMG Peat Marwick LLP and its partners, principals, diretors, agents and employees 
from all such claims, liabilities, cost and expenses, except to the extent determined to 
have resulted from the intentional or deliberate misconduct of KPMG Peat Marwick LLP. 

Please sign the enclosed copy of this letter to confirm our agreement and return it to us 
within 30 days. If you have any questions, please call me. 
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Sincerely, 

KPMG Peat Marwick LLP 

[Insert name] 
[Partner/Principal] 

Enclosure 

ACCEPTED : 

[Insert client’s name] 
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[SAMPLE CLIENT ENGAGEMENT LETTER FOR 
TAX SHELTER OPINIONS] 

[Insert date] 

Private & Confidential 


[Insert name] 

[Insert address] 

Attention: , [Insert title] 

We are pleased you have engaged us to provide certain tax services for [insert client’s 
name]. This letter confirms the scope and related terms of our engagement. 

Scope of Services 

We will review the facts and legal authorities pertaining to the federal income tax 
treatment by [insert client’s name] of (describe the transaction] on its [insert year] 
federal income tax return. If, in the exercise of our independent professional judgment, 
we believe that there is a greater than 50-percent likelihood that your proposed treatment 
of this transaction for federal income tax purposes will be upheld if challenged by the 
Internal Revenue Service, we will issue an opinion to that effect. The opinion letter will 
set forth the pertinent facts, any assumptions, and the legal authorities upon which we 
rely. 

We will base the conclusion(s) in our opinion letter on the facts and assumptions that you 
submit and will not independently verify this information. Inaccuracy or incompleteness 
of the information you provide could have a material effect on our conclusion(s). In 
issuing our opinion letter, we may consider, for example, the applicable provisions of the 
Internal Revenue Code of 1986, as amended, the regulations thereunder, and judicial and 
administrative interpretations thereof, which are subject to change or modification by 
subsequent legislative, regulatory, administrative, or judicial decisions. Any such 
changes could affect the validity of our conclusions. Unless you specifically request 
otherwise, we will not update our opinion letter for subsequent changes or modifications 
to the law and regulations, or to the judicial and administrative interpretations thereof. 

Our opinion letter also will not be binding upon the Internal Revenue Service, any other 
tax authority or any court, and no assurance can be given that a position contrary to that 
expressed therein will not be asserted by a tax authority and ultimately sustained by a 
court. KPMG will have no liability to [insert client’s name] solely as the result of a final 
determination of a taxing authority or an adverse court decision. 

Professional Fees 

Our fees for this engagement will be based on a number of factors, including the 
complexity of the issues and the time required of the individuals who will be performing 
the services. [Insert name of client] agrees to pay KPMG Peat Marwick LLP a fixed fee 
of [insert amount of fee] for the issuance of an opinion letter concluding that there is a 
greater than 50-percent likelihood that your proposed treatment of this transaction for 
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federal income tax purposes will be upheld if challenged by the Internal Revenue Service. 
An initial payment of [insert amount of initial payment] is due and payable upon 
acceptance of this agreement. The remaining portion of the fee is due and payable upon 
delivery of the opinion letter. If, following our review, we determine that we cannot issue 
such an opinion letter, you agree to pay us for the time incurred for our review at our 
standard hourly rates plus out-of-pocket expenses. 

Other Considerations 

You also agree that written advice provided by KPMG Peat Marwick LLP to [insert 
client’s name] is for [insert client’s name] information and use only and will not be 
provided to any third party without the express written permission of KPMG Peat 
Marwick LLP. 

KPMG Peat Marwick LLP's maximum liability to [insert client’s name] arising for any 
reason relating to services rendered under this letter shall be limited to the amount of fees 
paid under this agreement. In the event of a claim by a third party relating to services 
under this letter, [insert client’s name] releases and will indemnify and hold harmless 
KPMG Peat Marwick LLP and its partners, principals, diretors, agents and employees 
from all such claims, liabilities, cost and expenses, except to the extent determined to 
have resulted from the intentional or deliberate misconduct of KPMG Peat Marwick LLP. 

Please sign the enclosed copy of this letter to confirm our agreement and return it to us 
within 30 days. If you have any questions, please call me. 


Sincerely, 


KPMG Peat Marwick LLP 


[Insert name] 
[Partner/Principal] 

Enclosure 

ACCEPTED : 

[Insert client’s name] 
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[SAMPLE TAX SHELTER OPINION ENGAGEMENT LETTER] 

[Insert date] 

Private & Confidential 


[Insert name] 

[Insert address] 

Attention: , [Insert title] 

We are pleased you have engaged us to provide certain tax services for [insert client’s 
name]. This letter confirms the scope and related terms of our engagement. 

Scope of Services 

We will prepare an opinion letter pertaining to the federal income tax treatment by [insert 
client’s name] of [describe the transaction] on its [insert year] federal income tax 
return. The opinion letter will set forth the pertinent facts, any assumptions, and the legal 
authorities upon which we rely. 

We will base the conclusions) in our opinion letter on the facts and assumptions that you 
submit and will not independently verify this information. Inaccuracy or incompleteness 
of the information you provide could have a material effect on our conclusions). In 
issuing our opinion letter, we may consider, for example, the applicable provisions of the 
Internal Revenue Code of 1986, as amended, the regulations thereunder, and judicial and 
administrative interpretations thereof, which are subject to change or modification by 
subsequent legislative, regulatory, administrative, or judicial decisions. Any such 
changes could affect the validity of our conclusions. Unless you specifically request 
otherwise, we will not update our opinion letter for subsequent changes or modifications 
to the law and regulations, or to the judicial and administrative interpretations thereof. 
Our opinion letter also will not be binding upon the Internal Revenue Service, any other 
tax authority or any court, and no assurance can be given that a position contrary to that 
expressed therein will not be asserted by a tax authority and ultimately sustained by a 
court. KPMG will have no liability to [insert client’s name] solely as the result of a final 
determination of a taxing authority or an adverse court decision. 

Professional Fees 

Our fees for this engagement will be based on a number of factors, including the 
complexity of the issues and the time required of the individuals who will be performing 
the services. [Insert name of client] agrees to pay KPMG Peat Marwick LLP a fixed fee 
of [insert amount of fee] for the issuance of an opinion letter concluding on the 
likelihood that your proposed treatment of this transaction for federal income tax 
purposes will be upheld if challenged by the Internal Revenue Service. An initial payment 
of [insert amount of initial payment] is due and payable upon acceptance of this 
agreement. The remaining portion of the fee is due and payable upon delivery of the 
opinion letter. 
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Other Considerations 

You also agree that written advice provided by KPMG Peat Marwick LLP to [insert 
client’s name] is for [insert client’s name] information and use only and will not be 
provided to any third party without the express written permission of KPMG Peat 
Marwick LLP. 

KPMG Peat Marwick LLP's maximum liability to [insert client’s name] arising for any 
reason relating to services rendered under this letter shall be limited to the amount of fees 
paid under this agreement. In the event of a claim by a third party relating to services 
under this letter, [insert client’s name] releases and will indemnify and hold harmless 
KPMG Peat Marwick LLP and its partners, principals, diretors, agents and employees 
from all such claims, liabilities, cost and expenses, except to the extent determined to 
have resulted from the intentional or deliberate misconduct of KPMG Peat Marwick LLP. 

Please sign the enclosed copy of this letter to confirm our agreement and return it to us 
within 30 days. If you have any questions, please call me. 


Sincerely, 

KPMG Peat Marwick LLP 

(Insert name] 
[Partner/Principal] 

Enclosure 

ACCEPTED : 

[Insert client’s name] 
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Revenue goal 2/27 to 6/30/98 


1981 



KPMG 0022294 



1982 



KPMG 0022295 




1983 



KPMG 0022296 






1985 





1986 



KPMG 0022299 




1987 



KPMG 0022300 




Initial Client Visits 
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Frequently Encountered Sales Issues 
in ACRA and Sub-ACRA Strategy 
Presentations 


• The following presentation poses questions 
and provides answers to issues that 
frequently arise when preparing for and 
presenting the ACRA and Sub-ACRA 
strategies to clients. The presentation 
covers issues from a sales perspective, 
such as how to best approach a potential 
client, and which attributes define a 
company as a good prospect for this 
strategy. The presentation also provides 
the questions and answers to issues that 
clients often raise during an ACRA or Sub- 
ACRA sales presentation. 

This presentation is for internal use only. 

ME 
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BDM TUTORIAL 

March 4, 1999 


• Topics: 

- ACRA (Acquisition Cost 
Recovery Analysis) 

- Sub ACRA (Subsidiary Cost 
Recovery Analysis) 

• Ownership 

- National M&A Tax Practice 

- 9 partners 40 professionals 

(DC, NYC, Boston, Chicago, 
Atlanta, DFW, LA, SF) 
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How should I approach a prospect? 
Who should I contact (decision maker) 
and what is the short solution pitch I 
need to give? 


• Best approach is by phone as a letter 
will not fully convey, as an initial 
matter, the benefit of the solution. 

• The “short pitch” involves: 

- the ability to deduct/amortize 
costs incurred, in an acquisition 
by both the acquiring and target 
corporation 

- absent our work, these items may 
not be deductible. 

- Benefit: Reduction in taxes paid 


MS 
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What are the market issues that made 
the solution particularly relevant and 
that can be used to create urgency 
from the buyer? 


• High amount of acquisition activity 
over the past few years 

• Possible extension of the 
amortization period from 5 to 1 5 
years. 

• IRS attempts to capitalize internal 
M&A costs 



1999 


How should I qualify a prospect? 

What questions should I be asking the 
prospect to be sure that they fit the 
desired profile? 


• A good ACRA prospect is one that: 

- Has just acquired all the stock of 
another corporation, and 

- The acquirer does not have a net 
operating loss 

• A good Sub ACRA target is: 

- A corporation, without a loss that 
has done a number of acquisitions 

- The acquisitions took place more 
than two years ago. 

- The target was a public holding 
company, with no current public 
debt. 

MS- 
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What benefits does this strategy 
deliver? Why should the prospect be 
interested? How will our strategy 
help? 


• The strategy reduces tax expense 


Enhanced cash flow allowing for 
faster debt repayment, cash for 
dividends, or cash for 
expansion/acquisitions 
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Why KPMG? What does KPMG offer 
that no one else is offering? 


• Experience (50+engagements) 

• Reasonable tax position backed by 
opinion 

• National/Intemational teams 

• Technical support from WNT 




Common objections-What resistance 
will we meet from the prospect? 


• “Do it myself’ 

- Retort: Not sufficient resources to 
accomplish the task. Time 
consuming and fact dependent 

• IRS Challenge 

- IRS position of what is “final” is 
not “real world view” 

• “It will trigger an audit” 

- Not any more than any other 
position taken. No need for 
specific disclosure on tax return 




Implementation Timetable 


• Usually takes 2-3 months to 
accomplish 

• Need to work with investment 
bankers who worked on the deal 

• Need to interview key personnel of 
both the target and acquiring 
corporation 
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Pricing Model 


• 10% of risk adjusted benefit 

- No escrow 

- No amount earmarked to 
defending the position. That is a 
separate fee 


MS 
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Tax Idea Awards Program 

5/13/99 

The following outlines recommendations for a Tax Idea Awards Program, the purpose of 
which is to encourage tax professionals in the field to submit leverageable ideas and 
related material to the Tax Innovation Center (TIC). The recommendations are those of 
the following individuals: Joe Davis, John Kinney, Joe Maiorano, Marsha Peters, Nilesh 
Shah, Mark Springer. 

Presently, the TIC sends a thank you note and communicates with the Idea Submitter as 
to the status of his or her idea as it moves through the product development process. 

Recommendations: 

1 . Thank you note. At its weekly meeting, the TIC Leadership Team (defined in the 
Tax Product Development Process Manual) reviews and acts on all Idea Submission 
Forms submitted that week. The current members of the TIC Leadership Team who 
provide input on submitted ideas are partners Mark Springer and Marsha Peters and 
senior managers Phillip Galbreath and Violet Goodheart. 

If an idea has not already been considered for development it is forwarded to the 
product group that should take the lead in considering it for development. The TIC 
sends a thank you email message to the Idea Submitter with a copy to the Idea 
Submitter’s performance manager (if the performance manager’s name was entered 
on the Idea Submission Form). 

If the idea has already been considered, the TIC sends an email message to that effect 
to the Idea Submitter. 

2. Light Bulb award (“Tax Innovation Award”). The product group then evaluates 
the idea for technical merit and revenue potential. A decision is made to (1) develop 
the idea into a product, (2) refer the idea to the Tax Services Idea Bank (TSIB), or (3) 
reject the idea for not having technical merit. After this decision is made, the TIC 
sends the Idea Submitter another message indicating the path the idea is taking. 

If the idea goes either to the TSIB or into product development, the TIC sends a 
message to that effect by regular mail, along with a “trinket” such as a Light Bulb 
Paperweight engraved with “KPMG Tax Innovation Award” (copy of message to 
performance manager). If the idea is rejected as not having technical merit, the TIC 
sends a positive thank you email message to that effect to the Idea Submitter with a 
copy to the performance manager. 

Ideas that are improvements to existing products or Tax Services Ideas are treated the 
same as new ideas. 
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If more than one person submits the same idea, generally the award would go only to 
the first Idea Submitter. However, the TIC Leadership Team would have the 
discretion to make multiple awards, depending on the circumstances, keeping in mind 
that we should err on the side of giving out more rather than fewer awards. 

3. Cash Spot Award, The Idea Submitter receives a cash award when (1) the idea is 
posted to the TS1B or (2) a Tax Product Alert is issued (or the product is launched as 
a Tier 01 product). 

The TIC directs office accounts to issue a check (net of withholding) to the Idea 
Submitter. The TIC prepares a letter of congratulations from the National Partner in 
Charge-Tax Product Development (currently Mark Springer) with copies to the Idea 
Submitter’s performance manager, Business Unit PIC, Area Managing Partner-Tax, 
and, if appropriate, area product PIC. The letter explains that this Spot Award is 
given independent of the firm’s regular incentive award program. The TIC sends the 
check and all copies of the letter to the Idea Submitter’s BUPIC or area product PIC, 
as appropriate, for presentation to the Idea Submitter in person. After award is 
presented the BU/area product PIC mails the copies of the letter. 

Amount of Award. The Spot Award amounts for TSIB ideas and TPA ideas are 
different. Recommendation is $1,500 maximum for TSIB ideas and $5,000 
maximum for TPA ideas. (See separate excel spreadsheet showing potential program 
costs and revenues using these amounts. Note that these are maximum award 
amounts — actual awards may be less.) The TIC Leadership Team determines the 
amount of the award for a particular idea (up to the approved dollar amount) and may 
consult with product development personnel from the respective product group in 
making this determination. The TIC will develop criteria to help evaluate 
submissions and determine actual award amounts. 

If a TSIB idea is “upgraded” to a product, the Idea Submitter should get a “catch-up” 
Spot Award. 

4. Public recognition. To give additional recognition to Idea Submitters and to 
publicize the program: 

• The names and offices of Idea Submitters are listed on the face of the Tax Services 
Idea or Tax Product Alert. 

• The TIC Homepage posts a list of award winners and dollar amounts of awards. 

• The names and offices of new award winners are published in InfoTax. 

5. Incentive award. If the idea generates substantial revenue (e.g., product exceeds the 
$3 million threshold) the Idea Submitter could receive a substantial additional bonus 
through the firm’s regular incentive compensation program. 

6. Effective date. Program will be effective for ideas submitted to the Tax Innovation 
Center on or after July 1, 1999, with no ending date designated. This will give the 
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TIC time to get the ideas currently being worked on posted to the TSIB (these are 
ideas from post-busy season checklists, Items of Interest, Tax Services Bulletins, etc.). 
Also, professionals in the field should be focused on selling and delivering work from 
now through June 30. 

7. Source of funding. WNT budget should cover the cost of the Light Bulb awards. 

The Cash Spot Awards should be charged to the product group and geography of the 
award recipient as a payroll cost. 

8. Eligibility. All tax professionals are eligible for Light Bulb awards. Each permanent 
Tax Lab participant and WNT personnel participating in product development should 
receive a Light Bulb award at the end of the fiscal year rather than for each product. 
Partners, WNT managers and staff, and regular Tax Lab participants are not eligible 
for Cash Spot Awards. All other tax professionals are eligible for Cash Spot Awards. 

If an idea is submitted by a team, each team member should get a Light Bulb award 
and share in a Spot Award. It will be up to the TIC Leadership team as to whether 
each team member should get the full Spot Award amount or a lesser amount. Thus, 
in some cases more than the maximum Spot Award amount may be awarded for a 
particular idea, but no more than the maximum to any one person. Generally, the 
award will be split among the team members. 
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kpmg 
Page 1 

All U.S. Tax Professionals 
June 21, 1999 


Tax Idea Awards Program 


Overview 

The Tax Idea Awards Program, effective for ideas submitted to the Tax Innovation 
Center on or after July 1, 1999, is a real-time cash awards program designed to 
encourage tax professionals to share their leverageable tax solution or service ideas. 


Program Terms 

Award Levels and 
Amounts 

An award of up to $5,000 for Tax Solution ideas and up to $ 1 ,500 for Tax 
Service Idea Bank ideas. These are maximum award amounts — actual 
awards may be less (see below for selection criteria). 

Who is eligible 

U.S. tax managers and staff, except permanent Tax Lab participants and 
Washington National Tax personnel, are eligible for Tax Idea Awards. 

How to qualify 

Comnlete fullv the Idea Submission Form available on the Tax Innovation 
Center Home Page and forward it to the “US-TAX INNOVATION 
CENTER” Outlook mailbox, along with any leverageable documents 
related to the idea Forms that are not completed fully will be returned. 

Selection Process 
and Notification 

• The Tax Innovation Center and the appropriate Washington National 

Tax functional group(s) will screen all Idea Submission Forms for 
solution/service development potential. You will be informed as to 
which group(s) is screening your idea; you may be asked to provide 
additional information to assist with this review. 

• If the idea is ultimately posted as a Tax Service Idea or released as a 

Tax Solution, you will receive a Tax Idea Award. 

Development 
Selection Criteria 

• In deciding which ideas will enter development the Tax Innovation 
Center will screen all ideas for technical merit, uniqueness, 
leverageability, revenue potential, and risk management. Ideas that are 
already in the Tax Service Idea Bank or the Tax Solutions portfolio, or 
that are currently under development, are not eligible for an award. 

• Ideas that are significant improvements to existing Tax Solutions or 

Tax Service Ideas are treated the same as new ideas. 

• The primary distinction between a Tax Solution and a Tax Service Idea 
is revenue potential. Technically sound ideas for which it can be 
clearly shown there is revenue potential of at least $5 million per year 
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Criteria for 
Determining Award 
Amounts 


Team Awards 


Timing and 
payment of Awards 


(or $5 million in total if there is likely to be a limited deployment 
period) generally will enter the Tax Solution development process. 

« Technically sound ideas with revenue potential less than $5 million 
will generally enter the Tax Service Idea Bank development process. 

In deciding the amount of a Tax Idea Award the Tax Innovation Center 
evaluates an idea using the following criteria: 

1 . Completeness of Idea Submission Form and toolkit items submitted 
and cooperation by idea submitter(s) with Washington National Tax in 
developing the idea; 

2. Revenue and profit potential; 

3. Uniqueness of idea. 

If more than one person participates in an idea submission, each idea 
submitter is eligible for up to the full amount of a Tax Idea Award. Thus, 
the total amount awarded to a team may exceed $5,000 (for Tax Solutions) 
or $1,500 (for Tax Service Ideas). 

• You will receive a cash award when (1) your developed idea is posted 
to the Tax Service Idea Bank or (2) a Tea Solution Alert is issued (or 
the solution is otherwise deployed without issuing a TSA). 

• Payment is subject to appropriate federal and state withholding. 

• Please note that while we strive to complete the development of all 

selected ideas as quickly as possible, timing is difficult to predict. 
Please be patient. 


Frequently Asked Questions 

Q: Does the Tax Idea Awards program replace the current incentive compensation 

program? 

A; Not at all. Rather, this program complements the incentive compensation 

program. It allows specific, predictable, and real-time awards for sharing your 
solution and service ideas. 

Q: If my idea is accepted for development into a Tax Solution or Tax Service Idea, 

why do I have to wait for the solution or idea to be released before I can get a 
cash award? 
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A: A number of things can happen from the time an idea is initially selected for 

development until it becomes a Tax Solution or Tax Service Idea (e.g., technical 
issues may arise, beta testing may change the estimate of revenue potential, or 
the Department of Professional Practice ultimately may not approve the idea). 
Also, we hope this policy will encourage idea submitters to send in as complete a 
package as possible to speed development. 

Q: Why aren’t Tax Lab participants and Washington National Tax personnel 

eligible for Tax Idea Awards? 

A: An important ongoing responsibility of Washington National Tax and the Tax 

Labs is idea generation and development of those ideas into leverageable 
solutions and services. A major purpose of the Tax Idea Awards program is to 
provide an incentive for tax professionals who do not normally participate in 
solution and service development to do so. 

Q: How can I track the status of my idea? 

A: The Tax Innovation Center will notify you each step of the way as your idea is 

screened and as it moves through the development process. And because it’s 
your idea, you may be called upon to assist in the development. You will be 
given the name of the Washington National Tax manager or partner responsible 
for your idea. You can also inquire about your idea at any time by sending a 
message to the US-Tax Innovation Center Outlook mailbox. 

Q: Who should I contact with questions or comments about Tax Idea Awards? 

A: Send your question or comment to the US-Tax Innovation Center Outlook 

mailbox or contact any one of the following individuals: Mark Springer (202- 
533-3076), Marsha Peters (202-533-3074), or Sheila Butler (202-533-3880). 
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new 


From; Spitz. W®am L 

Sene Tuesday. Jufy 13, 19993:11 PM 

To; Maxttald.W.B 

Subject: FW: Rrat Untan RFP 


fntK: Cunen. .toMiM 

&«nfc TuriOjy. Uiioi 30. 19996-rs AM 

To: ^to.W^LCorwjr..«ch^>uDetae.L»Tv;U^J^n;Bri^.O^F:5«a^Oar«l« 

Sublet flERal«nwBfi> 

The summary captures toe final potatt raised tn our discussion. 



9*ote MwWw.U#r<*29.19»'Ut PM 

To: Camay. UOnW«Gim«i.-WWU;tM.aR l Uny;LBM JemRBteWy.OevdRSeiSen.DevMM 

Sublet: FtotlMalVP 

Gentlemen: 

The toUowtao b a summary d the conclusions and related stipulations that resulted from our conference cai this 
morning. I would appreciate your comments regarding Bn totowing 3 you fad & to be In any way rmacurate. 
Background information related to the detain of the RFP are attached todudtog a corrected tatter to Larry Delap 
dated March 24. 1999 that summarizes KPMGs services envisioned by the RFP as wefi as correspondence with 
lary Detap that discusses various issues associated with those services. 

In toe eontwonco cal. we concluded toal our services envisioned under the terms of tie RFP would not Impair 
independence as tong as the tofcwing holds trur. 

1 ) KPMG roust become on* c4 several qualified provkjers/advisors based on some prequaSficaitao criteria. 

2) First Untan roust provide the customer more than one advisor to choose trom when KPMG is presented to the 
c jstorner as a possible advisor. 

3) The customer must select toe advisor (not First Union). 

4) M KPMG Is selected by toe cSent, KPMG must go trough Its normal dtant evaluation process as wett-as Its 
normal due dltgence process In orderto develop intormation. 

5) The customer must be made aware that the service (strategy) could be delivered without First Union. 

6) KPMG must Issue to own engagement letter and with no prica dependency on other partes (Le. First Union). 

7) H KPMG'a tee w* be reduced for work performed by ctoer pates, that reduction must be based on reasonable 
gtadefines, and to# engagement tatter roust sped out toe work that Ml be performed by KPMG as wet as other 
parties in accoropfistung toe required tasks. 

8) KPMG can not pay First Union a referral fee or commission. 

9) KPMG can not share Joint and several laMiy with First Union. 

TO) There can be no dependency between KPMG and First Vtaton to being able to detvwthls serrfeefstrategy. 


n is anticipated toat on a go forward baste, tote relationship between KPMG and First Union w3 be tftscussed with 
the audit committee under business retattorahtas- « File; FUDQAP.DOC » « Fie; DELAP2.DOC » « Fite: 
RFPI.OOC » 
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❖ Provides key officers/owners of large KPMG clients 
with innovative ideas leading to added satisfaction. 
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with non-clients. 

♦ Created 2 new strategies in FY’99. Some difficulty 
encountered in being quick to market with new ideas. 

♦ Competition seen from boutique tax advantaged firms 
and select Big 5. 
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An assessment of KPMG’s competitive position is shown in the 
following chart: 
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Real Estate Investment Trusts 
REIT Targeting Questionnaire 
Version: 1/27/00 

Objective: 

To arrange a face-to-face meeting between the CFO (or appropriate decision-maker) and 
KPMG SALT. 


Prior to telephone call: 

1 . Determine any pre-existing relationships between client and KPMG. If relationship 
exists, contact appropriate person to determine extent and nature of the relationship. 

2. Determine the person with the company that has the authority to actually purchase the 
products. 

3. Contact REIT National Product or Area Product Champion. 

National Product Champion Joseph Patin 404-222-3564 
Area Product Champions 

Northeast Mike Desrochers 617-988-1396/ Jeffrey Brown 212-872-4438 

MidAtlantic Rob Van Gulick 215-299-3902 

Southeast Cheryl Larsen 704 335-5564 

Southwest Dick Coshow 214-754-2177 

Midwest Joseph Neveril 3 1 2-665-893 1 

West Brad Bauer 4 15-438-7745 

4. Review copies of Form 10K and 1 OQs for the current year and obtain the following 
information: 

a. overview of business 

b. state of incorporation 

c. number of subsidiaries 

d. states where doing business 

e. international operations, if any 

f. total assets 

g. taxable income for last 3 years 

h. third-party debt 


Telephone Call: 

* Our State and Local Tax partners, and 

, recently reviewed your public financial information. 

• Based on this review, it appears name of company currently pays state taxes in excess of 

S . Based on the size of name of company’s real estate portfolio, we believe a 
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strategy exists that could potentially produce state income tax savings of up to 
$ - 


• We would like to schedule a meeting (which should be completed in under an hour) with you 
and your Tax Director to meet with KPMG Partner to discuss this strategy. 


The purpose of the meeting is to discuss the strategy and identify the 
y achieve significant permanent annual savings. 


Potential Client Responses and Answers: 

Question: Can’t this meeting be handled by my tax department? 

Answer: While tax department support and teamwork is very important, senior management buy- 
in is critical to success. Senior management can provide insight into Name of Company future 
direction so that any strategies recommended fit naturally around the business operations. 

Question: Why can’t our tax department do this? 

Answer: Most tax departments are focused on tax compliance, federal and state audits, and 
transactional planning. We take a fresh, “top-down” approach to significantly reduce your state 

taxes with a proven implementation track record. For example, if the company can save an 

additional $1 millioryser year, it makes sense to implement the project as soon as possible. We Deleted: ; in addition, 

have helped over 125 companies implement this strategy. 

In addition, implementation of the strategy takes a significant amount of work and few 
organizations have the internal resources available to dedicate to these types of projects without 
significant assistance. 
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From: 

Sent: 

Subject: 

Date: 

POSTMASTER-US 

Tuesday, April 18, 2000 2:01 PM 
KPMG Tax Financial Results 

April 18, 2000 

To: 

US Tax Professionals 

From: 

Jeffrey Stein - NSS/345 Park Avenue 

cc: 

S. Butler - NSS/345 Park Avenue 

R. Alspaugh - NSS/345 Park Avenue 

J. Lanning - NSS/345 Park Avenue 

H. Luessmann - Germany 

J. Heintz - NSS/Montvale 

R. Wells - NSS/Montvale 

International Tax & Legal Steering Group 

Subject: 

KPMG Tax Financial Results 


I am proud to inform you that Bowman's Accounting Report, an industry trade publication, 
published the fiscal year '99 financial results for the Big 5 Accounting Firms last week. Those 
results place KPMG #1 -- as the fastest growing U.S. tax practice among the Big 5. All firms were 
asked to restate their financial results based on a 9/30 year end in order to ensure an equitable 
comparison. The final growth rates as reported were: 

KPMG: 22.4% 

AA: 22.0% 

D&T: 8.2% 

PwC: 5.0% 

E&Y did not submit figures to Bowman's indicating that it was material to Cap Gemini's MCS 
acquisition. However, based on information available to us, E&Y growth rates for tax are 
estimated to be in the 10% range. 

In terms of total tax revenue, KPMG now ranks third behind E&Y and PwC yet ahead of AA and 
D&T. This is our third consecutive year of growth in excess of 20%. Considering that KPMG Tax 
was 5th out of the Big 6 just three years ago, our performance has been nothing short of 
remarkable - all across the board - and ail of you are to be congratulated for the significant 
contributions you have made. As I know most of you have heard me say before, we are a 
professional services firm and as such, everything ultimately boils down to having the right people 
on your team. 

Taking a closer look at the results, were it not for the merger of PW and C&L, we would clearly be 
second in terms of overall tax revenue and vying for #1 in that category as well. Further, keep in 
mind that the E&Y purchase of Kenneth leventhal added neariy S200M to their gross revenue 
figure at the time of the acquisition. 

Our results this year through Period 9 continue to be just as impressive as what we put on the 
board a year ago. Our growth in just the last two periods shows revenue up 27.7% and operating 
income (profit) up an astounding 56.7%. For the year, revenue is up 20.5% and operating 
income is up 22.8%. With growth at this rate it is clear that we are well positioned to eclipse the 
competition. And we are committed to getting there quickly. 

Over the past couple of years, you have witnessed the investments we have made in our tax 
practice — in people, in clients (all clients - National Accounts, Area Accounts, ESP clients, clients 
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that we've never done work for in the past and clients that don’t even know they’re about to be 
clients), and in capturing creative and innovative ideas and leveraging them across over 4,000 
professionals. We’re not done yet. Our push towards e-Tax Solutions, as you will see in Drive 
Period 3, is just the beginning of what you can expect in the coming year. We will be promoting 
this initiative hard both internally as well as externally. Our advertising breaks in the Wall Street 
Journal today and we will maintain a strong presence in key business publications including 
Forbes and Fortune for the next several months. I know you’ll like what you see. 

There's plenty left to accomplish, both for the remainder of this year as well as in the coming 
years. But I couldn’t be more pleased with where we are today. You can be sure we will 
continue to push the envelope by setting aggressive goals but we are equally committed to 
providing all of you with the tools to drive towards those goals. 

I reiterate what I said earlier - for a professional services firm everything ultimately boils down to 
having the right people on your team. It is a privilege to work with such a talented group. 

Again, thank you for your extraordinary efforts. 
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From: 

Sent: 

To: 


Cc: 

Subject: 


Manth, Larry E 

Friday, March 30, 2001 9:43 AM 

Alvarez, Adele M; Atkin, Andrew S; Baumann, Dale R; Bendheim, Redge E; Bergmann, 
Jeffrey K; Black, Suzanne J; Bottini, Wayne F; Boyar, Adam W; Brown, Brad L; Busick, 

Ronald L; Choy, Susie K; Coughlin, Sean S; Cozart, Toby; Curtis, Gary L; D'Addto, Michael R; 
De La Hoya, Raquel M; DeCredico, David G; Dougherty, Timothy M; Duncan, Douglas P; 
Frimershtein, Oleg; Garigliano, Thomas; Gergen, Patricia A; Greenberg, David; Hacker, Barry 
C; Harrison, Mark E; Hirata, Masanori; Huber, Robert; Hutchison, Mark-Warner Cntr; Ida, 
Walter Y; Ito, Dennis A; Jackman, Thomas E; Kamaheie, Dean B; Kreutzer, Conrad B; Lytle, 
Norman W; Maxfield, W B; Mcgrath, Michael W; Morris, Craig S; Murakami, Alton A; 
Orshansky, Anthony J; Pace, Kevin A; Perez, Frank; Pfatteicher, Linda E; Prager, Daniel; 
Robideaux, Robert W; Shen, Stephanie L; Sparkman, James; Tafoya, Angela M; Takaki, 
Cheryl M; Tom, Randall G; Turski, Douglas A; Walker, James D; Wilson, John H; Wise, 
Richard 

Affonso, Dale A; Burke, Michael S; Crawford, Russell W; Duer, Walter M; Midlock, Eugene J; 
Songey, Jim H; Stone, Michael E 
Today's Call 


Hello everyone. Today's call at 3 pm will include a 30 minute discussion on two solutions jointly marketed by PFP and 
Stratecon. Dale Baumann will present. For the remainder of the call we will discuss our top pipeline opportunities. 

Larry 


USA Toll Free Number 877-915-4783 
PASSCODE: 83658 
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From: Fisher, Sonia R 

Sent: Thursday, March 15, 2001 1:18 PM 

To: US-Stratecon MA Managers; US-S!ra(econ MA Partners; US-Stratecon MW 

Managers; US-Stratecon MW Partners; US-Stratecon NE Managers; US- 
Stratecon NE Partners; US-Stratecon SE Managers; US-Stratecon SE 
Partners; US-Stratecon SW Managers; US-Stratecon SW Partners; US- 
'Stratecon W Managers; US-Stratecon W Partners; US-Stratecon WNT 
Managers; US-Stratecon WNT Partners; Hartwich Luessmann; Kelly 
Williams; Louise Brunnekreeft; Paul Beeson; Richard Whitley, Stephanie 
Seickel 

Cc: Eischeid, Jeffrey A; Speiss, Timothy P 


Subject: CEDS and CELS 

To: Stratecon Partners, Managers 


From: Walter Duer 


cc: Jerry Rokoff, Alvin Knott, Jeff Eischeid, Tim Speiss 

Re: New Solutions - CEDS and CELS 


Stratecon and PFP have worked together in the development and approval process of two 
powerful new solutions CEDS and CELS for individuals seeking to monetize appreciated holdings 
of publidy traded stock without triggering current gain. We have developed and are deploying the 
solutions in conjunction with our alliance partner, Bricolage Capital. Bricolage is a very capable 
alliance partner-the key principals of which include a graduate from Harvard Business School, a 
PhD from Harvard in economics, a PhD in chemical physics from Princeton, and a summa cum 
laude graduate of Harvard college. PFP has the expertise and sophisticated software required to 
compare solutions. 

This is a particularly important time to focus on these strategies because individuals are 
becoming increasingly concerned with diversifying to minimize risk and maximize returns, but 
wish to avoid gain recognition. 

On the Monday night rotl-out call Rick Rosenthal suggested that Stratecon area leaders get 
involved with PFP in the marketing and follow-up on these solutions. 


Redacted by Permanent Subcommittee 
on Investigations 


Suitable candidates generally will have net worth of at least $100 million 


Although PFP will generally have better access to clients and will take the lead in introducing this 
strategy, Stratecon professionals who have access to or knowledge about suitable candidates 
should contact by e-mail or phone: Jerry Rokoff 212 872 5798, Alvin Knott 212 872 5908, Jeff 
Eischeid 404 222 31 80 or Tim Speiss 212-872-7901 . 

Many thanks. 
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increasing regulatory scrutiny 

e-Business demands 

escalating global pressures and 
ODDortuniiies 
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From: POSTMASTER-US 

Sent: Tuesday, May 08, 2001 1 1 :22 AM 

Subject: PFP Practice Alignment 

Date: May 8, 2001 

To: All PFP Professionals 

From: Doug Ammerman - Orange County 

cc: J. Stein - NSS/345 Park Avenue 

R. Rosenthal - NSS/345 Park Avenue 
All Federal Tax Professionals 


Subject: PFP Practice Alignment 


I would like to take this opportunity to share with you significant changes that are occurring in our 
PFP practice. The changes will better align the PFP practice with achieving its strategic and 
operational goals. Going forward, our National PFP practice will be comprised of innovative 
solutions, investment consulting (including STRATIS) and ACUMEN. The core PFP professionals 
will join our Federal Tax practice. This positions us to take greater advantage of market 
opportunities. Specifically we will be able to better penetrate our client base by ensuring our 
comprehensive portfolio of solutions - both Federal and PFP -- is shared with all clients. By 
joining these professionals, it will also facilitate the sharing of resources during cyclical 
fluctuations in workloads. 

As for those who remain in PFP, they will be dedicated to driving high-end solutions into the 
national marketplace, irrespective of the geography in which they reside. Their single-minded 
focus will undoubtedly translate to better results. In select instances, some of these individuals 
will maintain limited area engagement responsibilities. 

We recognize the technical specialization of our PFP professionals and will maintain a national 
PFP practice (similar to Compensation and Benefits) to provide leadership and direction which 
includes: 

• developing and executing a strategic plan 

• delivering high-end strategies 

• coordinating service to our National Accounts 

• supporting the Family Wealth Conference which solidifies our relationship with key 
clients and prospects 

• holding national and regional training programs 

• technology tools such as KPMG Instrat, goals, options, Quick PFP, 1040 

• coordinating HR and practice development efforts with the AMPs 

The core piece of PFP will be consolidated into the Federal Tax financials. Currently each area 
maintains a separate P&t which requires substantial administration by area professionals in 
terms of the effort expended to manage utilization, billings and collections. While each partner 
and manager will continue to be responsible for the administration of their respective accounts, 
the Area Managing Partners will assume responsibility for the PFP financial statements. This will 
allow PFP area leaders to focus more attention in the marketplace without being burdened with 
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day-to-day account administration. The PFP National practice consisting of innovative solutions, 
investment consulting and ACUMEN will continue to maintain its own financial statements. 

I am confident that for now you will remain committed to doing everything possible to assist PFP 
in achieving our forecast for FY01 . I also expect that you will all work to achieve a smooth 
transition so we are well positioned to start FY02. We are developing an integration plan that will 
take effect July 1 st . There will be a lot of effort that needs to take place during this transition 
period to make sure we flawlessly implement the plan. It's absolutely critical that we make sure 
we retain our outstanding PFP professionals. I’m sure our competition will try to twist this to their 
advantage and attempt to recruit our top resources. We cannot let this happen. We absolutely 
intend to remain in and grow our PFP practice. Our PFP professionals will continue to work on 
PFP matters but without the internal administration and dispute of whether closely held 
corporations should be a part of PFP or federal tax. This is a very positive step forward and it will 
create significant synergies and opportunities for our PFP professionals. 

I am proud of our accomplishments over the past few years and salute all of you for your 
tremendous effort. This change should allow our partners and management team to function as a 
cohesive component of the Firm’s tax practice while continuing to demonstrate what has made 
you a success in the market. 

If you have any questions or would like to discuss further, l welcome your call. 

Douglas K. Ammerman 
National Partner In Charge 
Personal Financial Planning 
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From: Wiseberg, Stanley C 

Sent: Tuesday, July 24, 2001 1 2:49 PM 

To: Ajiboye, Bobby; Avent, Thomas W; Baron, Jeffrey A; Barton, Alan D; Barton, 

Michael L (US/NYC); Basil, Dean F; Beecy, Paul A; Behrendt, Lars; 
Braverman, Harvey J; Calloway, Robert L; Cates, Bernard V; Christensen, 
Katherine M; Connolly, William; Eakman, Lindel; Finkle, Andrew E; Flick, 
Hans; Francl, Jason K; French, Mark; Galarza, Louis E; Geoffrey, Richard E; 
Gold, Brett L; Goldberg, Dana; Golub, Errol G; Gonzales, Robert J; Goonan, 
Brad A; Goto, Yumi; Halpert, Ethan C, Hamersley, Michael C; Haran, Robert 
B; Hawkes, Robert T; Hayes, Thomas M; Hoffmann, Jeffrey M; Hughes, Ian 
D; Hussain, Selwa; Kaiser, Kevin W; Keppler, Juliane L; Lawrie, Gretchen R; 
Lee-Leviten, Ian E; Leo, Grace W; Loper Jr., James L; Lucas, Gerard; Martin, 
Scott; Masaitis, Scott; McCarthy, John P; Mckee, James F; McLean, Rick ; 
McMahon, Edward P; Mcquilkin, Francis D; Melvin, John F; Mihara, Atsushi; 
Moreno, Kathleen M; Moresco, Scott E; Moser, Peter K; Muriello, Traci J; 
Neuenhaus, David; Nunez, Jessica M; O’brien, Timothy LA J; O'Donnell, 
Heather E; Oen, Terri L; Orndorff, Brian P; Pan, Paula; Patten, Anthony W; 
Peischel, James; Pershouse, William H; Porter, Lance A; Potter, William W; 
Prager, Daniel; Rowe, Grace G; Rubirosa, Patricia M; Russell, Jean L; 
Seickel, Stephanie S; Simulis, Charles S; Slattery, Kelly A; Smith, Glenn A; 
Spanjer, David (NL); Steinberg, Howard B; Strickler, Charles; Swanson, 

Marc; Tamer, Timothy J; Tansey, James C; Tata, Jason A; Terral, Travis M; 
Timmons, Samantha A; Tindall, James W; Ton-That, Marc ; Topper Jr„ 
Bernard C; Turski, Douglas A; Walker, John M (US/TAX/Denver); Williams, 
Kelly (US/Paris); Woll, Christopher W; Woodruff, John T; Zinn, Michele R 

FY01 was another outstanding year for the practice. Our practice grew total revenue by 55% 
over last year to $38.5 million and operating income by 49.6% over last year to $20.6 million. 
Thanks so much for your efforts. We all should be proud of our accomplishments. 

Stan Wiseberg 

M&A Tax 

(P)202.533.3852 

(F)202.533.8S58 

scwiseberg@KPMG.com 
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Date: June 28, 2001 

To: All US Tax Partners and All Federal Tax Professionals 

From: Rick Rosenthal - NSS/345 Park Avenue 

Cc: Jeff Stein - NSS/345 Park Avenue 

Steve Anderson - 345 Park Avenue 
AMPs - Tax 

Subject: Federal Solutions Group 


I am pleased to announce the formation of the Federal Solutions Group ("FSG"), effective July 1, 
2001 . The FSG will be comprised of dedicated Area professionals who are focused on the sale 
and delivery of designated federal solutions. 

As our experience shows, we drive incremental revenue when we focus on solutions that have a 
defined market, a clear value proposition, and significant sales potential . When our tax 
professionals are able to dedicate themselves to specific solutions, we improve our speed to 
market, our quality, and thus, our competitive edge. 

The FSG is a delivery system for these types of tax solutions. Traditionally, tax professionals are 
associated with clients and are on the lookout for solutions that will bring value to them. FSG 
professionals will be associated with specific solutions and processes, and will target clients and 
industries who will benefit from them. FSG solutions will cross industry lines and tax-functional 
areas. For example, the FSG will initially be responsible for the continued sale and delivery of the 
following solutions: 

• Tax Accounting Strategies (TAS). 

. Research and Experimental Tax Credit Studies. 

. MEALS. 

. CLAS. 

• Other federal solutions as appropriate. 

In the future, responsibility for additional federal solutions may be added where the solution has 
wide potential application and a repeatable, leverageable delivery model. 

As soon as possible, FSG Groups will be active in each Area. Each Area Tax Managing Partner 
will designate a full-time Area FSG leader, as well as other individuals to focus on the sale and 
delivery of specific solutions. These Area professionals will continue to be part of our federal tax 
practice, team with TSPs and ESPs, and seek to leverage our other federal tax professionals 
when possible. 

Nationally, the FSG will be led by Steven Anderson of our New York office. In this role, Steve will 
team with Area Leaders and WNT solution champions to build and equip the Area teams to sell 
and deliver the designated solutions. 

We will provide additional information on the FSG and the names of the area leaders in the near 
future. In the meantime, if you have any questions, please contact your Area Managing Partner or 
Steve Anderson at 212/872-6452. 
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From: Walker, Charles R (US/Chicago) 

Sent: Friday, May 1 0, 2002 8:07 AM 

To: Engel, Greg A; Resnick. Joel 

Subject: RE: Stale of Union (aka Slratecon) 

Excellent. Agree with all points. I do think we need a lab with the people mentioned. Walter still 
wants Adkin.etc. which I don't agree with because we can't discuss anything without fear of losing 
it, same with Ah/in. Next week is generally good. Would prefer to be in Nashville some as Reed 
will be home for only 3-4 days and 1 would at least like to have dinner, etc. 

— Oigmai Message 

From: Engd, Greg A 

Sent: Thursday, May 09, 2002 11:52 PM 

To: Walker, Charies R (US/Chicago); Resnick, tod 

Subject: State of Union (aka Strstecon) 


Chuck/Joei, 

Comments? 

I think we need decide on some action steps immediately. Our people are in need of some 
information. 

It seems that Richard is in general agreement that Stratecon should continue under a slightly 
different operating plan. On one hand, the plan is the same (e.g. ideas that can make money), 
however I think the minor adjustments are very significant. I don't think we should fall into 
business as usual with some reduction in force and a jettison of three partners to ICS. 

I offer the following specific action steps (not in any specifc order): 

(t) rename the group (this should demonstrate that it is not business as usual). 

(2) open up direct and honest communication with the AMP’s; perhaps one on one meetings or 
telecon to gain support and solicit their input in our strategic planning and resource leverage 
issues. Perhaps this is ongoing, but I don't see it. I think all of us should be involved in these 
important discussions. 

(3) roadshow to the new AA partners and selected TIL’s, BUPIC’s and TSP’s (very low key) 

(4) dedicate resources (perhaps some of our senior managers) to work with a few partners to 
determine the go to market issues related to privilege and Kovel arrangements. I think we have 
the green fight to engage outside counsel, but we need to do some homework first. We need 
some ’rules of the engagement" 

(5) Conduct a "lab" as soon as possible. This should be a steering lab type meeting to inventory 
who, what, how. I think there are some ideas, but not much focus. Perhaps this is just Joel, 
Chuck, Greg, Hap, Haynor, Manth(?). I think that one of the outputs of this meeting will be a 
"quality assurance plan" for all solutions (e.g. protocol, etc). 

(6) Have a practice meeting as soon as possible for the RF practice. This group is actually very 
busy, but with Maifc gone there is no leadership. I wiS step in and get this going and we can see 
what happens when the AA guy joins (it may be too much to expect from him to lead this group 
without any break-in period). Decredico/Strobel can provide some leadership and organization to 
support me. Sellers should be tied in as well. 

(7) Get with Burke asap to discuss the next leader of SANV. We have a big stake in this and we 
need lo have input. 


Proprietary Material 
Confidentiality Requested 



KPMG 0022766 




2135 


(8) Review all investments. This is ongoing with the hard close, but we need to realty drill into this 
one. 

(9) As long as we have area leaders, we need to get the area leaders to focus on the utilization, 
etc needed to hit forecast. This will be complicated by the investments we must make (e.g. see 
above the need for labs, etc.). 

<10) Put on a happy face, as leaders we can set the tone for our people. 

These are my thoughts. I would be happy to execute asap once we have a green light. 
Comments? Should we send to Walter? Richard? 

Greg 
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I. INTRODUCTION 

National & Area Deployment Champions 

□ Deployment Champions are professionals in the tax practice charged with 
spearheading the market launch and deployment of new tax solutions in their 
service lines. 

□ National Deployment Champions (NDCs) and the respective National Service 
Line Leader(s) (NSLL) have ultimate accountability for the successful 
deployment of a new solution. 

□ Area Deployment Champions (ADCs) are similarly accountable for the 
success of the solution in their geographic areas. 

Purpose of the Tax Deployment Champion Manual 

□ Informs NDCs and ADCs, in detail, of what is expected of them. 

□ Gives NDCs and ADCs the tools for successfully carrying out their mission. 

a Offers an operational framework designed to enhance efficiency in deploying 
tax solutions. 

□ Provides a format for sharing best practices. 

The Importance of Deployment Champions 

a A deployment champion or “owner" is critical to keeping the team focused, 
coordinated, and moving forward. 

II. SELECTION PROCESS 

Purpose of the Deployment Champion Selection Process 

q A formal selection process: 

■ Coordinates input from relevant tax leaders ( e.g Area Managing Partners 
(AMPs), NSLL(s), Tax Industry Leader(s) (TIL)) with regard to appropriate 
champions for a particular solution. 

■ Helps ensure that NDC and ADC assignments are spread evenly across 
the tax practice. 

■ Facilitates quickly putting together a team. 

Selection of National Deployment Champions 
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□ For industry specific solutions, the TIL or his/her designee generally serves 
as the NDC, 

□ For non-industry specific solutions, the idea generator, WNT Development 
Leaders, Tax Innovation Center (TIC), NSLL(s) and AMPs determine who 
serves as the NDC. 

Selection Criteria for National Deployment Champion(s) 

Mandatory 

□ Demonstrated leadership abilities 

a High degree of individual initiative (i.e., self starter) 

□ Successfully managed teams to achieve objectives 

□ Partner or experienced senior manager 

Recommended 

□ Specific past success with one or more solutions 

□ Uses project management techniques 

□ Personal technical expertise in support of solution 
a Establish creditability with AMPs 

Selection of Area Deployment Champions 

q Early in the development process, the TIC notifies AMPs and, where 
applicable, the NSLL(s) and TILs regarding upcoming solution introduction 
and solicits recommendations for ADCs. 

■ AMPs/NSLL 

a ADC appointments should be finalized while solution is in development. 

111. ROLES & RESPONSIBILITIES FOR NATIONAL & AREA DEPLOYMENT 
CHAMPIONS 

The Purpose of Defining Roles and Responsibilities Up Front 

□ Apprises NDCs and ADCs of their responsibilities up front and communicates 
the criteria on which they will be measured. 

□ Informs other team members what they can expect from the NDC and ADC. 
o Provides framework for measuring performance and accountability of NDCs 

and ADCs. 

Commissioning National Deployment Champions 
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□ National Service Line Leader and VC-Tax Operations conduct 
meeting/conference call with NDC to review roles and responsibilities 

■ Set preliminary goals for the solution (e.g., revenue, team building, market 
awareness) 

■ Upon launch of solution, commit to final goals developed with ADCs 

0 Incorporate final goals into performance review and notify performance 
manager 

° Update Dialogue 

National Deployment Champion’s Role 
Pre-launch 

o Leads and coordinates the Deployment Team for a specific tax solution... 
a Develops the “go to market strategy" for the solution, with input from the 
ADCs, and documents on standard template (Exhibit I: Tax Solution 
Deployment Plan) 

■ Works with TIC and Market Research to develop national target list 

■ Reviews final strategy with ADCs and obtains their "buy in' 

■ TIC posts go-to-market strategy document to solutions' Outlook folder 

■ ADCs and NDCs accountable for executing against go-to-market strategy 

□ Establishes revenue goal for solution and holds ADCs accountable 

■ Estimates and documents overall revenue potential and rationale using 
standard template (Exhibit II 

■ Validates revenue goals by area with ADCs 

■ Obtains approval of revenue goals from Vice-Chair (VC) Tax Operations 
and AMPs via the ADCs. 

0 Advises ADCs' performance managers (via email) to revise Dialogue 

■ In collaboration with the TIC posts revenue document to solution Outlook folder 

□ Prepares the solution team for launch on the Weekly Tax Solutions call 

Post-launch 

□ Organizes and conducts regularly scheduled posMaunch solution conference 
calls/meetings. 

□ On a national basis, assists in briefing Business Development Managers 
(BDMs) and/or Practice Development Coordinators (PDCs) on the best sales 
approach with prospective clients. 

□ Periodically participates in Weekly Tax Solutions conference call to update 
tax leadership on market activity (revisits). 

Commissioning Area Deployment Champions 
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o NDCs, along with AMPs and/or appropriate Area Service Line Leaders, 
conduct meeting/conference call with ADCs to review roles and 
responsibilities. 

■ Set initial goals for the solution (e.g., revenue, team building, market 
awareness) 

■ Upon launch of solution, commit to final goals developed with NDC and 
Area Leaders 

° Incorporate goals into performance review and notify performance 
manager 

° Update Dialogue 


Area Deployment Champion's Role 


o Operate as a sounding board for the TIC and NDC during the solution 
development process on issues such as pricing, target characteristics, 
implementation issues, sales strategy. 

□ Meet with AMP/Business Unit Partner in Charge (BUPIC)/Area Service Line 
Leader/Area Marketing Director (AMD) and obtain buy-in for revenue goals 
and go to market strategy. 

□ Screen initial area target list for additions and deletions before solution 
launch. 

o Serve as member of the solution Deployment Team. 

■ Participate in regular conference calls/meetings with the Deployment 
Team and WNT/TIC representatives to share best practices and provide 
updates on solution activity in the area. 

o Drive the solution's market introduction in the area. 


□ 


o 


■ Review and prioritize the target list with AMP/BUPIC/Area Service Line 
Leader/AMD and develop follow up plan. 

■ introduce the solution to the area at the Area Marketing Meeting following 
the Weekly Tax Solution call launch. 

■ Build a team of professionals dedicated to helping sell and deliver the 
solution (with AMP/BUPIC/ Area Service Line Leader agreement). 

■ Assist BDMs, with the help of the AMDs, in developing the best sales 
approach with prospective clients in his/her area. 

Create a sense of accountability: 

■ Notify the AMP/BUPIC/AMD and/or Area Service Line Leader of progress 
against assigned targets, and ask them to circulate wins/losses to 
appropriate area Tax Service Partners (TSPs). 

■ Review Opportunity Management System (OMS) reports on solution 
activity in the area for accuracy; follow up with AMD on updates and 
inaccuracies. 


Participate in Weekly Tax Solutions Conference call revisits 
■ Discuss at Area Marketing meeting in the month prior to the revisit 


XX-002110 


July 2002 


-4- 



2143 


k pmg 


Tax Deployment Champion Manual 


■ Meet with AMP/BUPICs/Area Service Line Leader to review and assess 
“go to market" strategy; apprise of market activity including successes and 
challenges 

■ Provide update on revenue goals 

■ Identify top opportunities, stage in sales cycle, likelihood of closing and 
resources needed. 

q Share information on national activity related to the solution with local TSPs, 
including technical updates and selling/marketing information, 
a Channel questions, comments, best practices, need for additional toolkit 
items or toolkit revisions to TIC via team conference calls/meetings. 

IV. THE CHAMPION NETWORK 
Initial communication 

a NDC sends an email to ADCs to inform them of their appointment as part of 
the national Deployment Team and to establish a schedule of team 
conference calls/meetings. 


See Exhibit II: Sample Kickoff e-mail to Area Deployment Champions and Exhibit 
III: Sample Template for Contact List . 


V. ONGOING TEAM COMMUNICATION 

The importance of conducting regular Deployment Team meetings 

□ Establishes a forum for exchanging information, best practices, and ideas 
among team members. 

□ Keeps everyone on the team moving forward at an even pace. 

q Provides WNT/TIC with additional information to enhance solution. 

Procedures that help make conference calls more effective 

□ Schedule a standing call for the same time each week, every-other-week or 
month, as needed. 

□ Secure a permanent call-in number. 

a Set a recurring meeting using Outlook “Plan a Meeting” feature 

□ Send a reminder 3 days prior to call (attach an agenda). 

□ Request that the call participants confirm their attendance (directly reply to 
NDC's assistant). 

□ Circulate minutes with action items immediately following the call. 
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See Exhibit IV: Agenda Templates for Pre-Launch Teleconference Calls and 
Exhibit V: Agenda Templates for Post-Launch Teleconference Calls . 


Minutes from conference call 

□ Meeting minutes should identify key action items, due dates and persons 
responsible. 

o The NDC should issue the minutes to all call participants and the WNT/TIC 
representatives within 24 hours of the call. 

See Exhibit VI: Template for Meeting Minutes . 

Vi. PARTICIPATING IN WEEKLY TAX SOLUTIONS CONFERENCE CALLS: 
LAUNCH 

Prepare the solution for launch on the Weekly Tax Solutions call 

□ NDC and TIC create PowerPoint document that is reviewed on the pre- 
launch call and distributed to Tax Leadership Team for the Weekly Tax 
Solutions call (Exhibit VII: Sample PowerPoint for Launch Calll 

■ TIC circulates draft of PowerPoint and target list to pre-launch call 
participants at least 1 day prior to the pre-launch call 

a NDC leads the Weekly Tax Solutions call launch discussion 

■ Addresses the following issues: value proposition, critical success factors, 
rationale for revenue goals, and “go to market" strategy 

■ Ensures that all ADCs participate on the call 

TIC and Marketing support for Weekly Tax Solutions Call: Launch 
Activities in advance of the call 

a TIC schedules pre-launch solution calls involving the NDC and ADCs at least 
6 days prior to solution launch (see Exhibit VIII: Sample Standard Pre- 
launch Message from TIC1 . 

□ TIC sends “plan a meeting' message to all Weekly Solutions Call participants 
from TIC inbox on the Thursday prior to the call 

□ TIC sends Weekly Tax Solutions Call attendee list to MCI, VC-Tax Services, 
VC- Tax Services Operations and Partner in Charge Strategic Sales on the 
Thursday prior to the call 

q TIC distributes advance preparation materials to all attendees the Thursday 
prior to the call (e.g., PowerPoint presentation, target list) 
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Activities after the call 

□ TIC circulates Weekly Tax Solutions attendance list to Tax Leadership Team 

the day following the call 

□ National Marketing coordinates preparation of Monday Night Call minutes 

■ TIC circulates Weekly Tax Solutions call minutes/action items to call 
participants the day following the call 

■ TIC posts minutes/action items to the solution’s Outlook folder 

VII. PARTICIPATING IN WEEKLY TAX SOLUTIONS CONFERENCE CALLS: 

REVISITS 

Prepare the solution for revisit on the Weekly Tax Solutions call 

□ National Marketing Director confirms quarterly with NDCs, Service Line 

Leaders and AMPs that solution is still viable 

□ Hold previsit call at least 1 0 days prior to revisit to prepare for Weekly Tax 

Solutions Conference Call revisit 

■ Attendees: NDC, ADCs, TIC, Partner in Charge Strategic Sales, National 
Service Line Leader and Marketing Director(s) 

■ Call Leader: Strategic Sales Partner in Charge, TIC 

■ Preparation: ADCs meet with AMPs/BUPICs/Area Service Line 
Leaders/AMDs to assess “go to market” strategy and top opportunities, 
update OMS report, review revenue goals. 

■ Agenda: review value proposition, market activity, best practices, 
challenges 

■ Outcome: PowerPoint presentation for Weekly Tax Solutions Conference 
call (Exhibit IX: Sample PowerPoint document for solution revisit! , 
confirmation of solution viability 

□ Protocol for Weekly Tax Solutions conference call revisit. 

■ The revisit should be an interactive discussion between NDC/ADCs and 
tax leadership on market activity. A PowerPoint document (See Exhibit 
IX above! and an OMS solution activity report are used as the basis for 
the discussion. 

■ Most helpful information for NDC/ADCs to share based on facilitator’s 
prompting could include: 

° Brief recap of the solution - value proposition and target profile 
° General assessment of progress against "go to market" strategy 
° Market activity 

• Number of targets called upon (review of OMS reports) 

• Marketplace reception 

• Competitors’ actions and responses, if known 
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° Success stories 

• Closed deals, feasibilities, outstanding proposals (review of OMS reports) 

• Fee arrangements/pricing 
° Looking forward 

• What is working well/not working 

• Suggested modifications to deployment strategy 

• Short term goals 

• Longer term goals and expectations 

• Specify additional support from the tax leadership team/tax 
partners - be specific who (TSPs, Service Lines) and what 
(client/target introductions, resources) 

■ Outcome of the revisit will be confirmation of/improvements to deployment 
process. 

TIC and Marketing support for Weakly Tax Solutions Call: Revisit 

□ Formalize revisit schedule quarterly based on input from AMPs and Service 
Line Leaders 

■ Circulate revisit schedule to Tax Leadership Team at the outset of the 
quarter and issue reminders on Weekly Tax Solution Call announcements 

□ Schedule (See Exhibit VIII above) and conduct pre-revisit call at least 10 
days in advance of Weekly Tax Solution Call 

■ Include OMS report in meeting message 

□ Finalize PowerPoint and updated target list with input from NDC by the 
Wednesday preceding the Weekly Tax Solution Call 

■ Circulate PowerPoint and updated target list, updated OMS reports with 
Weekly Tax Solution Call message 

a National Marketing coordinates preparation of Monday Night Call minutes 

■ TIC circulates Weekly T ax Solutions call minutes/action items to Weekly 
Tax Solution call participants the day following the call 

■ TIC posts minutes/action items to the solution’s Outlook folder 

VII. TAX OPPORTUNITY MANAGEMENT SYSTEM (OMS) 

OMS Overview 

a A real-time repository of information about our sales targets/clients with a 
summary of market activity for each tax solution. Includes information about 
the company, our engagement team, company contacts and sales 
opportunities. 

o Information is grouped and presented by company. It is possible to search by 
company name, partner, or solution. 


July 2002 
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Tax Deployment Champion Manual 


See Sample OMS Screens: 

• Exhibit X: Sample OMS Account Headquarters Screen 

• Exhibit XI: Sample OMS Financial Screen 

• Exhibit Xii: Sample OMS Account Description & Team Screen 

• Exhibit XIII: Sample OMS Opportunity Detail Screen 

Benefits of using OMS 

a Channel conflict identification: coordinate the sales efforts of TSPs, BDMs, 
PDCs, and the National Deployment Team for the solution. 

□ Contact management system providing detailed demographic and financial 
information about target companies and decision-makers. 

□ Revenue forecasting by measuring the pipeline and tracking solution- 
specific sales activity. 

a Measurement of marketing programs through specific drive periods. 

How to use OMS 

a Access real-time database through the KPMG network or via Securld. 
a Data can be entered directiy into OMS, or information can be directed to the 
appropriate Area Marketing Director for entry. 

□ Request customized activity reports from Area Marketing Directors or the 
OMS support team. 

See Exhibit XIV: OMS Contact List . 

Technical Contact List 

□ Installation and connection problems should be directed to: 

■ KPMG National Support Center, 1-800-576-4435 
o Usage and report questions should be directed to: 

■ Christine Meek . System Administrator, 219-423-6821 

See Exhibit XV: OMS Input Form . 


July 2002 
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Product Deployment Model: Federal Tax 

This provides a summary of how the federal tax product deployment model will operate: 


ACTION 

PARTICIPANTS 

• Product is “packaged” 

• Identify Product Ownerfs); if different from 
the Product Owner(s), National Technical 
Leader(s) identified; 

• Complete toolkit including white paper, 
targets (where appropriate), pricing 
strategy, etc. 

• Tax Innovation Center (“TIC”), 

Product Owner(s), National 

Marketing 

• TICnotifiesJeff Stein/W endy Klein 
(Federal Tax Marketing Leader) that a new 
“packaged product” is ready for deployment 

• TIC, Product Owner(s), J. Stein, W. 
Klein 

• Tentative group decision regarding makeup 
of product deployment team 
(e.g. broad reach — local product 
deployment teams; or narrow scope - 
national product deployment team) 

• TIC, J. Stein, “Product Owner(s)” 

• Distribute advance copy of the Tax Product 
Alert and target lists (if appropriate) to J. 
Stein, W. Klein, Area Tax PICs, and others 
as necessary 

• TIC, National Marketing 

• J. Stein schedules conference call with Area 
Tax PICs and others as appropriate to 
discuss new “packaged product” 

• J. Stein, TIC, “Product Owner(s),” 
National Technical Leader(s), Area 

Tax PICs, National Marketing 
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Product Deployment Model: Federal Tax 


ACTION 

PARTICIPANTS 

• Conference call covers: 

• brief product overview; 

• recap of target criteria; 

• target list review (if appropriate), 

• recommended composition of product 
deployment team, 

• determination if additional local technical 
leaders must be identified/trained, or if 
National Technical Leader(s) will service 
all areas, 

• plans for national training session (e.g. 
Distance Learning, Kman site, etc.) 

• J. Stein, TIC, “Product Owner(s),” 
National Technical Leader(s), Area 

Tax PICs, National Marketing, Area 
Marketing and National Tax Sales 
Leader 

• Broad distribution of TPA 

• TIC 

• Area Tax PICs arrange conference 

call/meeting with local product deployment 
teams; ensure consistent deployment across 
all areas 

• J. Stein, Area Tax PICs, Area 

Marketing 

• Conference call/meeting covers: 

• product overview, 

• target assignments, 

• date of national training session (e.g., 
Distance Learning), etc. 

• Area Tax PICs, Area Marketing, and 
Subgeographic leaders or local 
product deployment teams, depending 
on product, and product technical 
representatives. 

• Local product deployment teams review 
materials on Kman site and TPA prior to 
national training session; come prepared 
with FAQs. 

• Area Tax PICs, deployment team, 

Area marketing 
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Product Deployment Model: Federal Tax 


ACTION 

PARTICIPANTS 

• Conference call/meeting with local product 
deployment teams following national 
training session 

• Area Tax PICs, product deployment 
team, Area Marketing 

• During conference call/meeting local 
product deployment teams given target 
assignments and delivery dates. 

• Area Tax PICs, local product 
deployment teams, Area Marketing 

• Track local product deployment teams 
progress 

• Area Tax PIC, Subgeographic 

Leaders, if appropriate, Area 

Marketing 

• Set up feedback mechanism to gather and 
share comments arising from marketplace 
experience/sales calls. 

• Product Owner(s) and/or National 
Technical Leaders, Area PICs, TIC, 

• Data entry in OMS 

• Area Marketing 

• Share successes, learning, best practices via 
Kman, newsletters, etc. 

• Area Tax PICs, National Marketing, 
Area Marketing 
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MEALS 

Meals & Entertainment Advisory & Logistics Services 
Script for Initial Call to Introduce MEALS 


Who To Contact 

Tax Director 

MEALS 

I. Introduction 

A. Identify caller and callee 

B. Introduce firm 

C. General background 

The Call 

• My name is and I am with KPMG. I work with (name of professional). The reason I 

am calling is to share a strategy that KPMG has designed to assist you in obtaining a 
permanent tax savings on your meals and entertainment account. This can be achieved by 
conducting a review of your company’s meals and entertainment accounting procedures. Our 
Washington National Tax department is part of the solution design team and will be a 
resource to the delivery team. 

• May I ask you a couple of questions? 

Is your company’s meals and entertainment account at least $1 million? 

• If yes - continue with the call. 

• If no - can you give me an idea of the amount in your meals and entertainment 
account? 

(If the amount is less than $1 million discontinue). 

When discontinuing the call ask the Tax Director if you could follow up with him 
at a later date when it may be more beneficial to him to maximize the benefit. 


Close 

Once you have determined that the company meets the minimum of $1 million ask the Tax 
Director to verify his schedule to book the ICV. 

Possible Obiections/Ouestions: 

1. Haw can KPMG help me? 

In general, taxpayers must limit their tax deductions for meals and entertainment expenses to 
50% of amounts incurred. However, various exceptions to the 50% limitation permit a client to 
deduct 100% of certain expenses. Many companies pay too much income tax by incorrectly 
limiting their meals and entertainment deductions. KPMG can assist you in identifying and 
correcting expenses that are misclassified. 

2. Why KPMG? 


Permanent Subcommittee on Investigations 

EXHIBIT #97ff 


XX-002009 




2152 


KPMG has developed a unique four-phase approach that offers your company significant 

advantages. 

• KPMG will conduct a feasibility study at no cost to your company. 

• KPMG uses statistical sampling which helps accelerates the review and offers sound 
justification for the reclassification amount. 

• KPMG applies the information learned from the statistical sampling to your current year’s 
expenses to provide appropriate rationale for the reclassification amount. 

• KPMG helps you redesign your company’s meals and entertainment expense report to 
improve future expense classification. 

• KPMG designs an audit defense manual for you which documents work programs, 
procedures, etc. 

3. Will KPMG have to come back every year? 

No, KPMG will assist you in setting up a recordkeeping system that helps you classify fiiture 

meals and entertainment expenses correctly. 

4. Will this work for our company? 

This strategy is designed for companies in all lines of business. 

5. How is KPMG different from the competition ? 

• KPMG has a national team who is experienced in delivering meals and entertainment 
reclassification to many companies. 

• KPMG uses statistical sampling which helps accelerate the process and offers sound 
justification for the reclassification amount. 

• KPMG is equipped to implement. 

• KPMG sets up procedures for your people to follow so your company can realize future 
benefits. 

6. Does this apply to past years? 

• If you have open years with the IRS the meals and entertainment reclassification can be 
applied retroactively. 

7. Can you tell me more about how this would work and the savings my company would 
realize? 

• If your company has $2 million in meals and entertainment, the IRS requires a 50% reduction 
to the amount (e.g. with $2 million gross, you get a deduction for only $ 1 million). Our 
strategy tries to reclassify the remaining S 1 million to a deductible expense. If we reclassify 
40% you take $400,000x35% tax rate and the savings realized is $140,000 per year. And of 
course we implement for you! 

8. How much of my time/my staff’s time is this going to take? 

• This requires very little of your or your staffs time. We will need to spend approximately 1 - 
2 hours with someone in Accounts Payable. We are prepared to do statistical sampling of 
expense reports. 
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Telemarketing and/or BDM Deployment Model 
"Top Down" Approach Timetable 


• mmmm 

iSSIIS 


Refine targets 

X 

X 




"Script" deveiopment/approval 

X 




Local Owners identified/Calendars 
coordinated 

X 




Communication to Practice 
Partners/Managers 

X 




Channel conflict 


X 



Telemarketing kickoff 



X 


Tracking 




X 
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Telemarketing and/or BDM Deployment Model 
"Top Down" 



i mbssbr m i mi i 

S S3 

• Discuss new product-related 
marketing issues and strategy 
(e.g., owners, targeting, sales, 
telemarketing) 

• National Product Marketing 
Director 

• National Product Owner 

• TIC-Representative(s) 

• Director of Sales 

• Director of T demarketing 

• TIC Marketing Leader 

• Wendy Klein 

• Seth Rosen 

• Mark Springer, et al 

• Alec Wilson 

• Sandra Cockrell 

• Colleen Clowers 

* Develop marketing plan 

• National Product Marketing 
Director 

• Wendy Klein 

• Approve marketing plan 

• National Product Owner 

• National Practice Leader 

• Seth Rosen 

• Peter Elinsky 

• Confirm capacity and 
scheduling 

• National Product Marketing 
Director 

• National Director of 
Marketing-Tax 

• Director of Telemarketing 

• Director of Sales 

• Wendy Klein 

• Pat Neil 

• Sandra Cockrell 

• Alec Wilson 

• National Tax Leaders 

approve marketing plan (pre- 
Monday night conference 
call at least one week in 
advance of product 
introduction) 

• National Product Marketing 
Director 

• National Product Owner 

• Director of Sales 

• Vice Chairman-Tax 

Operations 

• National Tax PIC 

• TIC Representative(s) 

• Wendy Klein 

• Seth Rosen 

• Alec Wilson 

• Jeff Stein 

• Mike Lippman 

• Mark Springer, et al 

• Alert sales/telemarketing 
teams and advise of 
marketing plan/sales 
approach 

• Director of Telemarketing 

• Director of Sales 

• Sandra Cockrell 

• Alec Wilson 

• Communicate product 
marketing strategy on 

Monday night call/product 
roll out 

• National Product Owner 

• National Product Marketing 
Director 

• Seth Rosen 

• Wendy Klein 

• Formal kick-off involving 
AMPs/BUPICs/Product 

Group Leaders/ Area 
Marketing Leader - Tax 

* National Product Marketing 
Director 

• Wendy Klein 
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Telemarketing and/or BDM Deployment Model 
"Top Down" 

Tasks: Marketing/Sales/Telemarketing 


Key Steps 

: Jtidividual(s)RespoDSihlt' . I 1 \ imple (llu.Op)' ; | i 

• Further refine target list, if 
necessary 

• National Product Marketing 
Director 

• Director of Telemarketing 

• Director of Research 

• Wendy Klein 

• Sandra Cockrell 

• David Kull 

• Confirm Local Area Product 
Owners 

• National Product Owner 

• Seth Rosen 

• Conduct Product "Tutorial" 

• National Product Owner 

• BDMs/Telemarketing 

• Seth Rosen 

• Team 

• Develop Product "Script" for 
approval 

• Director of 
Telemarketing/Sales 

• National Product Marketing 
Director 

• National Product Owner 

• Sandra Cockrell/ 

Alec Wilson 

• Wendy Klein 

• Seth Rosen 

• Conduct "Channel Conflict" 

• National Product Marketing 
Director 

• AMPs/BUPICs 

• Wendy Klein 

• AMPS/BUPICs 

• Finalize list/tag accounts in 
OMS 

• National Product Marketing 
Director 

• OMS Director 

• Wendy Klein 

• Sandra Cockrell 

• Coordinate calendars with 
Local Product Owners and/or 
TSPs 

• Director of 

Telemarketing/BDMs 

• Sandra Cockrell 

• BDMs 

• Track results via OMS 

• OMS Director 

• Director of 
Telemarketing/BDMs 

• Area Marketing Leader-Tax 

• Local Product Owners 

• TSPs 

• Sandra Cockrell 

• All 

• Share wins/losses with 
practice 

• National Product Marketing 
Director 

• Wendy Klein 
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Telemarketing Deployment Model 
"Bottom Up" Approach Timetable 


• liBBS 

1 i 1 1 SSI IB . •" lH ’ II 

AMP/ Area Product Group Leader 
approve effort 

X 




Refine targets 

X 

X 



Product "script" approval 

X 




Target list approval 

X 




Coordinate calendars 

X 




Telemarketing kickoff 



X 


Tracking 




X 
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Telemarketing Deployment Model 
"Bottom Up" 


.. Key Sup> 

Responsible 1 , JSxanifili (MjJPS) „ ' • - 

• TSP (partner/manager) 
requests assistance 

• TSP 

• SALT partner (Minn.) 

* TSP directed to Area 
marketing Leader-Tax 

• AML- Tax 

• Janine Rudow - Chicago 

• Gain approval from Area Tax 
Leadership 

• AML -Tax 

• AMP - Tax or Area Product 
Group Leader 

• Janine Rudow 

* Jim Brasher/ 

Ed McCarthy 

• Contact National Product 
Marketing Director 

• AML - Tax 

• Janine Rudow 

• Discuss request with and 
secure go-ahead from 

National Product Owner and 
Practice Leader 

• National Product Marketing 
Director 

• National Product Owner 

• Product Group Leader 

• Jill Ronda 

• Michelle Andre 

• Bob Peters 

* Determine if program can be 
leveraged 

• National Product Marketing 
Director 

• National Product Owner 

• Jill Ronda 

• Michelle Andre 

* Confirm capacity/scheduling 

• National Product Marketing 
Director 

• National Director Marketing 
- Tax 

• Director of Telemarketing 

• Jill Ronda 

• Pat Neil 

• Sandra Cockrell 

• Notify AML - Tax to proceed 

• National Product Marketing 
Director 

• Jill Ronda 

• Track results 

• AML -Tax 

• National Product Marketing 
Director 

• Janine Rudow 

• Jill Ronda 

• Leverage program, if 
appropriate 

• National Product Marketing 
Director 

• Jill Ronda 
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Telemarketing and/or BDM Deployment Model 
"Bottom Up" 

Tasks: Marketing/Telemarketing 


H HI kfcySlep ■ f£ Individual Responsible j • 

• Conduct "Tutorial'* 

• Area Product Owner 

• AML - Tax 

• Director of Telemarketing 

• Michelle Andre 

• Janine Rudow 

• Sandra Cockrell 

* Develop "script" for approval 

• Director of Telemarketing 

• National Product Marketing 
Director 

• National Product Owner 

• Sandra Cockrell 

• Jill Ronda 

• Michelle Andre 

• Review target list 

• AML - Tax 

• AMP - Tax 

• Janine Rudow 

* Jim Brasher 

• Refine target list, if necessary 

• Director of Telemarketing 

• AML - Tax 

• Sandra Cockrell 

• Janine Rudow 

• Forward list to 

Telemarketing/tag in OMS 

• AML - Tax 

• OMS Director 

• Janine Rudow 

• Sandra Cockrell 

• Coordinate Calendars 

• Director of Telemarketing 

• Sandra Cockrell 
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To KPMG Tax Partners 

From Jeffrey M. Stein 
New York 

cc J. Lanning 


Tax Sales Organization and Telemarketing 
TAX SALES ORGANIZATION 

Over the past several months we have been building our Tax Sales Organization. We 
recognize that a solid sales team dedicated to Tax is critical to our marketplace success. 
The Tax Sales Organization is expected to generate incremental revenue of S200M by 
the end of the next fiscal year. With increased resources in the sales organization, we 
are now in a position to align the Business Development Managers (BDMs) more 
closely with Federal Tax Service Partners and the Product Groups. Additionally we 
have identified our highest value opportunities and want to focus our BDMs against 
these initiatives. It is critical that we maintain this strategic focus and execute against it 
consistently across all areas. • 

To ensure that our movement to our new operational model is accomplished swiftly and 
effectively, I would like to share the details of it with each of you. Remember, the sales 
organization is a resource dedicated to you — they are committed to accelerating Tax 
sales opportunities and significantly increasing our engagement closure and revenue 
generation. To make the sales organization successful, we must all work together and 
drive toward these same goals. 

Above all, remember that the BDM adds value when he/she is recognized as an integral 
member of the “team." You should be involving your Area or Product C-DM, to the 
extent possible, on all sales calls, whether to a client or target. Obvious-;, , tbui the 
Tax Sales Organization is only a few months old, we do not have the necessity lumber 
of BDMs in place to meet the demands of accompanying our tax partners on all sales 
calls. Therefore, until we are fully staffed we will have to prioritize their time and focus 
their efforts on the highest opportunities that will yield the firm the greatest return. 
Ultimately, we will have sufficient BDMs to assist you on every sales call. Their skills 
and experience offer significant value in identifying and qualifying opportunities, 
offering added urgency to the sales cycle, influencing the negotiation and assisting in 
closing tlie deal. BDMs will help us unlock out ta .get accounts and. built o :< 
relationships with them so we can introduce our ncui' products more qui; Jy 
capitalize on future opportunities. Finally, the BDMs will nr lp us stren[ik.u orn 
relationships with our current client base. Any perception that a BDM adds value only 
“by getting me into accounts where we have no relationship" is a limited view and does 
not support the overall BDM initiative and our overall Tax practice goals. 
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U.S. Tax Partners 
November 30, 1998 


Tax Sales Force Structure 

Director of Business Development Managers 

Alec Wilson, who joined us approximately six months ago, serves as the Parmer-in- 
Charge of the Tax Business Development Managers. Alec is based in New York. Over 
the past several months, he has been focused on building the sales organization and has 
actively recruited skilled professionals with diverse sales backgrounds. All of the new 
hires have extensive sales experience and a track record for driving substantial revenue. 
The new sales team members are geographically dispersed throughout the tax practice. 
Alec will continue to recruit aggressively to provide the level of resources the tax 
practice requires. By June 30, we will have 35-40 BDMs. Additionally, Alec is 
primarily responsible for working directly with the TTM practice to identify market 
opportunities and assist in closing the deals. 

Area Sales Director (ASD) 

There will be a total of six Area Sales Directors, one for each geography With the rapid 
growth of the sales function to dale, as well as the expected growth in the future, it is 
essential that the Area Sales Directors make sure that the BDMs are pursuing the 
identified strategic direction in a respective area and are operating at maximum 
productivity. The Area Sales Directors will work closely with their respective Area 
Managing Partner-Tax (AMP-Tax) and will assume the lead sales role on at least five 
major accounts in their local market The ASD is responsible for ensuring that we meet 
the Area BDM revenue quota, coordinating the best resources among the BDMs to close 
sales opportunities, recruiting, training and leading the BDMs and playing a leadership 
role in terms of strategizing with the Area BDMs on our largest opportunities. 

Currently five of the six Area Sales Directors have been identified. The remaining 
director will brs named shortly. 


Area 

Area Sales Director 

Northeast 

Rick Stile, New York 

Midatlantic 

Open 

Midwest 

Mike Hagenhoff St. Louis 

Southeast 

Paul Parker, Charlotte 

Southwest 

Toby Gilman, Dallas 

West 

Jim Sparkman, Los Angeles; 


Area Business Develop;, tent Managers 

The Area BDMs will repor. directly to the Area Sales Directors. Their primary focus 
will be to team with the Tax Service Partners (TSPs) to promote a specific portfolio of 
tax products including select new tax initiatives as they are developed by the Tax 
Innovation Center (TIC). These products have been identified by the National Tax 
Leadership Team and the AMPs-Tax. They are limited to those products that are 
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perceived to be our highest opportunities — those where the BDM is believed to be able 
to provide significant value. We will continue to monitor and recommend 
additions/deletions to this list throughout the year as new products are issued. 

Each Area BDM will be aligned with a Business Unit. TSPs must actively collaborate 
with the Area BDMs and jointly pursue opportunities. The TSPs should be 
accompanied by a BDM on all client/target sales call that represent the highest 
opportunity. 

The designated portfolio of products includes: 

Acumen 

Acquisition Cose Recovery Analysis (ACRA) 

Capital Loss Conversion 
Capital Transaction Strategies (CaTS) 

Cash Flow Enhancement Strategy (CFES) 

Export Tax Minimization (ETM) 

Foreign Tax Credit Strategies (FTCS) 

Global Interest Netting Strategies (GENS) 

Mark-to-Market Replacement Strategies (MMaRS) 

National Unclaimed Property Services 
ProACT 

A description of each product in the portfolio is included as an appendix to this 
memorandum. 

In addition to those products listed above, the Area BDMs will also have a thorough 
knowledge of the national tax products to which we have dedicated Product BDMs. For 
these products it is expected that the Area BDMs will help identify opportunities in their 
region, notify the Product BDM and coordinate with him/her to determine how the target 
should best be pursued. Depending upon the specific situation the Area or Product 
BDM will assume the lead role. For example, on our largest opportunities, it is expected 
that the Product BDM would assume that role. On smaller opportunities or where the 
Area BDM has established a very strong relationship with the target, it may be 
appropriate for the Area BDM to take the lead. In all instances the effort will be 
collaborative. Those national products with dedicated BDMs include: 

TTM Strategic-Relocation & 

STM Expansion Services 

lES/Expatriate Cert Minimization 


Repatriation Strategies (RS) 

Retirement Plan Risk Assessment 
Subsidiary Acquisition Cost Recovery 
Analysis (Sub-ACRA) 

Supplemental Unemployment Benefit (SUB) Plans 
Tax Account Analysis Review Program (TAARP™) 
Tax Management Solutions (TMS) 

Trade and Customs 

A Window of Opportunity for Worldwide 
Savings (WOWS) 


Again, as appropriate, w- will recommend additions/deletions to the National Product 
list as well. 
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There are a total of 2 1 Area BDMs; plans are to expand to 30 by June 30, 1 999. In some 
areas an Area BDM will cover more than one Business Unit until additional BDM 
resources are retained. Current assignments are as follows: 


MidaUtntic 


Philadelphia 

David Foody 

Baltimore/DC 

Open (Jeffrey Rice)* 

Richmond 

Jeffrey Rice 

Northeast 


Boston 

Fred Steeves 

Connecticut/ 

Steve MuiJen/ 

Upstate NY 

Mike Chuma 

Short Hills 

Open (Mike Mikulski)* 

Manhattan 1 

Peter Martin 

Manhattan 2 

Steven Ciayback 

Manhattan 3 

Carroll Carter 

Southeast 

■ - 

Miami 

Bob Roth 

Tampa 

Open (Bob Roth)* 

Atlanta 

Larry Fussel 

Atlanta 

Ron Boutcrsc 

r ii 

Jonathan Cahill 


Midwest l 

Chicago 

Mark Billhymer 

Chicago 

Paul Jenkins 

Chicago 

Louis Ebling 

Cleveland 

Brian Cox 

Minneapolis 

Chip Longacre _ 

St. Louis 

Open (Mike Hagenhoff)* 

Detroit 

Southwest 

Melinda Dobbs 

Dallas 

Open (Dennis Kirkpatrick) 

Houston 1 

Mark Pickle 

Houston 2 

Don Allison 

Denver 

Open (Toby Gilman) 

West 

Los Angeles 

John Wilson 

Mountain View 

Open (John Wilson) 

Seattle 

Open (Sean Coughlin)* 


notes BDM who has been temporarily assigned to cover area until position filled. 


Product Business Development Managers 

Product Business Development Managers will be dedicated to and responsible for a 
select number of national tax products. They will link closely with the national product 
owner and will cover all six geographies. The Product BDM will also work directly 
with the Area BDMs. For example, the Product BDM will liaise and strategic with 
specific Area BDMs according to the area where the target for a particular product is 
located. Depending upon the particular complexities of the situation, either the Product 
or Area BDM will assume the lead — in all cases the effort will be coordinated. 

At present, plans are to have 6 dedicated Product BDMs. They will be assigned to 
products that are perceived to yield the greatest return and represent our highest 
opportunities. Again, with additional resources the number of dedicated Ttoduct BDIvis 
will be expanded. 


XX-002206 
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Product 

Product BUM 

Office 

TTM(l) 

Alee Wilson 

New York 

STM (3) 

Dennis Kirkpatrick 
TBD 

Dallas 


TBD 


IES/ECM(t) 

Scan Coughlin 

Seattle 

SRES(1) 

Mike Mikulski 

Radnor 


We will maintain the sales infrastructure for Property Tax that has existed for the past 
few years: 


Property Tax(4) 

Lori Fields 

Atlanta 


Brian Brogan 

Phoenix 


Barry Schnell 

New York 


Mark Magnuson 

Los Angeles 


TELEMARKETING 

The Tax practice has also made a significant investment is building our marketing 
capabilities and has expanded our telemarketing resources to support our national 
services and initiatives. The telemarketers are a specially trained group of professionals 
who will assist our practice in securing initial client visits with the key decision makers 
at target companies. The telemarketers already have an impressive track record; they 
have played a critical role in our SALT practice and most recently helped drive the 
COLI and Export Tax Minimization product “blitzes.” This group can also be 
instrumental in performing research to obtain information that is not publicly available. 
This helps in the process orqualifying frospccts. Of course, we also have a dedicated 
research group resident in Montvalc rci.j-'i. Vayue who are intimately involved with 
developing the target list for each of our products. Both telemarketing and research are 
part of Tax Marketing organization. 

To maximize our return on our telemarketing resources, we also will be focusing them 
on products where they can add significant value. We will be taking both a “top down” 
and a “bottom up” approach to coordinate telemarketing on a national basis. Regarding 
the “top down,” the Tax Leadership Team and National Marketing will identify specific 
products introduced by tlr TIC that will receive telemarketing support The market 
release of these select j.iv’ucts will be coordinated by the National Product Owners and 
communicated to all Tax professionals via the AMPs-Tax. For existing products, 
telemarketing support will be coordinated through the National Marketing Leaders. 


XX-002207 
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tn certain instances, an initiative may arise at the area level, whereby Tax professionals . 
seek telemarketing support. Tax professionals who wish to utilize telemarketers from 
the “bottom up” must coordinate these initiatives through their Area Marketing Leader- 
Tax and AMP-Tax. Again, we must leverage our resources and avoid deploying our 
telemarketers on ad hoc efforts. 

OPPORTUNITY MANAGEMENT SYSTEM 

The Opportunity Management System (OMS) will serve as the Tax practice’s central 
database for all sales activity. It is essential that we have one system that captures the 
activity of the BDMs, Telemarketers and our professionals. This will ensure that we 
leverage our relationships and coordinate our sales efforts for increased success. The 
BDMs, Telemarketers and Marketing already use OMS as their repository for all 
information. And plans are to make OMS available to all Tax partners on a read only 
basis by the beginning of December. Again we need your cooperation in making this 
resource as valuable as possible. You must be sure to report your individual sales 
activity to your Area Marketing Leader-Tax for input into the system. Reports 
generated from OMS are the tool the Tax Leadership Team will be using to measure 
individual partner activity. 

r a a ct 

In closing, it should be noted that KPMG Consulting has very effectively developed, 
deployed and institutionalized a sales organization and culture within KPMG. 

Consulting BDMs are expected to generate in excess of S750M in incremental revenue 
this fiscal year. It is this very same approach and model, requiring the collective efforts 
of all our TSPs, Product partners and BDMs, that we believe can and will generate the 
incremental revenue we have planned for our tax w. 't'/.e. 

The AMPs-Tax are planning to discuss the new sa'<v o.gauization structure and our 
telemarketing resources at your upcoming area marketing meetings. Please refer any 
questions you may have to them. Building a sales organization and telemarketing unit is 
a huge challenge; however, our future success depends on getting it right. We need each 
of you to commit to helping them take off. 


XX-002208 
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Tax Sales Organization and Telemarketing 
TAX SALES ORGANIZATION 

Over the past several months we have been building our Tax Sales Organization. We 
recognize that a solid sales team dedicated to Tax is critical to our marketplace success. 
The Tax Sales Organization is expected to generate incremental revenue of S200M by 
the end of the next fiscal year. With increased resources in the sales organization, we 
are now in a position to align the Business Development Managers (BDMs) more 
closely with Federal Tax Service Partners and the Product Groups. Additionally we 
have identified our highest value opportunities and want to focus our BDMs against 
these initiatives. It is critical that we maintain this strategic focus and execute against it 
consistently across all areas. 

To ensure that our movement to our new operational model is accomplished swiftly and 
effectively, I would like to share the details of it with each of you. Remember, the sales 
organization is a resource dedicated to you — they are committed to accelerating Tax 
sales opportunities and significantly increasing our engagement closure and revenue 
generation. To make the sales organization successful, we must all work together and 
drive toward these same goals. 

Above all, remember that the BDM adds value when he/she is recognized as an integral 
member of the “team.” You should be involving your Area or Product BDM, to the 
extent possible, on all sales calls, whether to a client or target. Obviously, given that the 
Tax Sales Organization is only a few months old, we do not have the necessary number 
of BDM’s in place to meet the demands of accompanying our tax partners on all sales 
calls. Therefore, until we are fully staffed we will have to prioritize their time and focus 
their efforts on the highest opportunities that will yield the firm the greatest return. 
Ultimately, we will have sufficient BDMs to assist you on every sales call. Their skills 
and experience offer significant value in identifying and qualifying opportunities, 
offering added urgency to the sales cycle, influencing the negotiation and assisting in 
closing the deal. BDMs will help us unlock our target accounts and build on-going 
relationships with them so we can introduce our new products more quickly and 
capitalize on future opportunities. Finally, the BDMs will help us strengthen our 
relationship with our current client base. Any perception that a BDM adds value only 
“by getting me into accounts where we have no relationship” is a limited view and does 
not support the overall BDM initiative and our overall Tax practice goals. 

I Permanent Subcommittee on Investigations ! 

EXHIBIT #97kk | 
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Tax Sales Force Structure 

Director of Business Development Managers 

Alec Wilson, who joined us approximately six months ago, serves as the Partner-in- 
Chargeofthe Tax Business Development Managers. Alec is based in New York. Over 
the past several months, he has been focused on building the sales organization and has 
actively recruited skilled professionals with diverse sales backgrounds. All of the new 
hires have extensive prior sales experience and a track record for driving substantial 
revenue. The new sales team members are geographically dispersed throughout the tax 
practice. Alec will continue to recruit aggressively to provide the level of resources the 
tax practice requires. By June 30, we will have 35-40 BDMs. Additionally, Alec is 
primarily responsible for working directly with the TTM practice to identify market 
opportunities and assist in closing the deals. 

Area Sales Director (ASD) 

There will be a total of six Area Sales Directors, one for each geography With the rapid 
growth of the sales function to date, as well as the expected growth in the future, it is 
essential that the Area Sales Director make sure that the BDMs are pursuing the 
identified strategic direction in a respective area and are operating at maximum 
productivity. The Area Sales Directors will work closely with their respective AMP - 
Tax and will assume the lead sales role on at least five major accounts in their local 
market. The ASD is responsible for ensuring that we meet the Area BDM revenue 
quota, coordinating the best resources among the BDMs to close sales opportunities, 
recruiting, training and leading the BDMs and playing a leadership role in terms of 
strategizing with the Area BDMs on our largest opportunities. 

Currently five of the six area sales directors have been identified. The remaining 
director will be named shortly. 


Area 

Area Sales Director 

Northeast 

Rick Stile, New York 

Midatlantic 

Open 

Midwest 

Mike Hagenhoff, St. Louis 

Southeast 

Paul Parker, Charlotte 

Southwest 

Toby Gilman, Dallas 

West 

Jim Sparkman, Los Angeles 


Area Business Development Managers 

The Area BDMs will report directly to the Area Sales Directors. Their primary focus 
will be to team with the TSPs to promote a specific portfolio of tax products including 
select new tax initiatives as they are developed by the Tax Innovation Center (TIC). 
These products have been identified by the National Tax Leadership Team and the 
AMPs - Tax. They are limited to those products that are perceived to be our highest 
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opportunities — those where the BDM is believed to be able to provide significant value. 
We will continue to monitor and recommend additions/deletions to this list throughout 
the year as new products are issued. 

Each Area BDM will be aligned with a Business Unit. TSPs must actively collaborate 
with the Area BDMs and jointly pursue opportunities. The TSPs should be 
accompanied by a BDM on all client/target sales call that represent the highest 
opportunity. 


The designated portfolio of products includes: 


Acumen 

Acquisition Cost Recovery Analysis (ACRA) 

Capital Loss Conversion 

Capital Transaction Strategies (CaTS) 

Cash Flow Enhancement Strategy (CFES) 

Export Tax Minimization (ETM) 

Foreign Tax Credit Strategies (FTCS) 

Global Interest Netting Strategies (GINS) 
Mark-to-Market Replacement Strategies (MMaRS) 
National Unclaimed Property Services 
ProACT 


Repatriation Strategies (RS) 

Retirement Plan Risk Assessment 
Subsidiary Acquisition Cost Recovery 
Analysis (Sub-ACRA) 

Supplemental Unemployment Benefit (SUB) Plans 
Tax Account Analysis Review Program (TAARP™) 
Tax Management Solutions (TMS) 

Trade and Customs 

A Window of Opportunity for Worldwide 
Savings (WOWS) 


A description of each product in the portfolio is included as an appendix to this 
memorandum. 

In addition to those products listed above, the Area BDM’s will also have a thorough 
knowledge of the national tax products to which we have dedicated Product BDMs. For 
these products it is expected that the Area BDMs will help identify opportunities in their 
region, notify the Product BDM and coordinate with him/her to determine how the target 
should best be pursued. Depending upon the specific situation the Area or Product 
BDM will assume the lead role. For example, on our largest opportunities, it is expected 
that the Product BDM would assume that role. On smaller opportunities or where the 
• Area BDM has established a very strong relationship with the target, it may be 
appropriate for the Area BDM to take the lead. In all instances the effort will be 
collaborative. Those national products with dedicated BDMs include: 

TTM Strategic Relocation & 

STM Expansion Services 

IES/Expatriate Cost Minimization 

Again, as appropriate, we will recommend additions/deletions to the National Product 
list as well. 
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There are a total of 21 Area BDMs; plans are to expand to 30 by June 30, 1999. In some 
areas an Area BDM will cover more than one Business Unit until additional BDM 
resources are retained. Current assignments are as follows: 


Midwest 

Chicago 

Mark Biilhymer 

Chicago 

Paul Jenkins 

Chicago 

Louis Ebling 

Cleveland 

Brian Cox 

Minneapolis 

Chip Longacre 

St Louis 

Open (Mike Hagenhoff)* 

Detroit 

Melinda Dobbs 

Southwest 

Dallas 

Open (Dennis Kirkpatrick) 

Houston 1 

Mark Pickle 

Houston 2 

Don Allison 

Denver 

Open (Toby Gilman) 

West 

Los Angeles 

John Wilson 

Mountain View 

Open (John Wilson) 

Seattle 

Open (Sean Coughlin)* 


Midatlantic 

Philadelphia 

David Foody 

Baltimore/DC 

Open (Jeffrey Rice)* 

Richmond 

Jeffrey Rice 

Northeast 

Boston 

Fred Steeves 

Connecticut/ 

Steve Mullen/ 

Upstate NY 

Mike Chuma 

Short Hills 

Open (Mike Mikulski)* 

Manhattan 1 

Peter Martin 

Manhattan 2 

Steven Clayback 

Manhattan 3 

Carroll Carter 

Southeast 

Miami 

Bob Roth 

Tampa 

Open (Bob Roth)* 

Atlanta 

Larry Fussel 

Atlanta 

Ron Bouterse 

Atlanta 

Jonathan Cahill 


•Denotes BDM who has been temporarily assigned to cover area until position filled. 

Product Business Development Managers 

Product Business Development Managers will be dedicated to and responsible for a 
select number of national tax products. They will link closely with the national product 
owner and will cover all six geographies. The Product BDM will also work directly 
with the Area BDMs. For example, the Product BDM will liaise and strategize with 
specific Area BDMs according to the area where the target for a particular product is 
located. Depending upon the particular complexities of the situation, either the Product 
or Area BDM will assume the lead — in all cases the effort will be coordinated. 

At present, plans are to have 6 dedicated Product BDMs. They will be assigned to 
products that are perceived to yield the greatest return and represent our highest 
opportunities. Again, with additional resources the number of dedicated Product BDMs 
will be expanded. 
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Product 

Product BDM 

Office 

TTM(l) 

Alec Wilson 

New York 

STM (3) 

Dennis Kirkpatrick 
TBD 

Dallas 


TBD 


EES/ECM (1) 

Sean Coughlin 

Seattle 

SRES(l) 

Mike Mikulski 

Radnor 


We will maintain the sales infrastructure for Property Tax that has existed for the past 
few years. 


Property Tax(4) 

Lori Fields 

Atlanta 


Brian Brogan 

Phoenix 


Barry Schnell 

New York 


Mark Magnuson 

Los Angeles 


TELEMARKETING 

The Tax practice has also made a significant investment in building our marketing 
capabilities and has expanded our telemarketing resources to support our national 
services and initiatives. The telemarketers are a specially trained group of professionals 
who will assist our practice in securing initial client visits with the key decision makers 
at target companies. The telemarketers already have an impressive track record; they 
have played a critical role in our SALT practice and most recently helped drive the 
COLI and Export Tax Minimization product “blitzes.” This group can also be 
instrumental in performing research to obtain information that is not publicly available. 
This helps in the process of qualifying prospects. Of course, we also have a dedicated 
research group resident in Montvale and Ft. Wayne who are intimately involved with 
developing the target list for each of our products. Both telemarketing and research are 
part of Tax Marketing organization. 

To maximize our return on our telemarketing resources, we also will be focusing them 
on products where they can add significant value. We will be taking both a “top down” 
and a “bottom up” approach to coordinate telemarketing on a national basis. Regarding 
the “top down,” the Tax Leadership Team and National Marketing will identify specific 
products introduced by the TIC that will receive telemarketing support. The market 
release of these select products will be coordinated by the National Product Owners and 
communicated to all Tax professionals via the Area Managing Partners - Tax (AMPs - 
Tax). For existing products, telemarketing support will be coordinated through the 
National Marketing Leaders. 
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In certain instances, an initiative may arise at the area level, whereby Tax professionals 
seek telemarketing support. Tax professionals who wish to utilize telemarketers from 
the “bottom up” must coordinate these initiatives through their Area Marketing Leader 
and AMP. Again, we must leverage our resources and avoid deploying our 
telemarketers on ad hoc efforts. 

OPPORTUNITY MANAGEMENT SYSTEM 

The Opportunity Management System (OMS) will serve as the Tax practice’s central 
database for all sales activity. It is essential that we have one system that captures the 
activity of the BDMs, Telemarketers and our professionals. This will ensure that we 
leverage our relationships and coordinate our sales efforts for increased success. The 
BDMs, Telemarketers and Marketing already use OMS as their repository for all 
information. And plans are to make OMS available to all Tax partners on a read only 
basis by the beginning of December. Again we need your cooperation in making this 
resource as valuable as possible. You must be sure to report your individual sales 
activity to your Area Marketing Leader for input into the system. Reports generated 
from OMS are the tool the Tax Leadership Team will be using to measure individual 
partner activity. 

The AMPs - Tax are planning to discuss the new sales organization structure and our 
telemarketing resources at your upcoming area marketing meetings. Please refer any 
questions you may have to them. Building a sales organization and telemarketing unit is 
a huge challenge; however, our future success depends on getting it right. We need each 
of you to commit to helping them take off. 
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PRODUCT 

DESCRIPTION 

Mark-to-Market Replacement 

Strategies (MMaRS) 





Redacted 


National Unclaimed Property Services 





by 




Permanent Subcommittee 


Planning for the Repeal of Advance 
Corporation Tax (ProACT) 


on Investigations 


Repatriation Strategies (RS) 




Retirement Plan Risk Assessment 






SRES 


" 

State Tax Minimization 




2 
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PRODUCT 

DESCRIPTION ] 

Subsidiary Acquisition Cost Recovery 
Analysis (Sub-ACRA) 






Supplemental Unemployment Benefit 
(SUB) Plans — Severance Benefit 

FICA Tax Savings 


Redacted 


Tax Account Analysis Review 

Program (TAARP™) 


by 


Tax Management Solutions (TMS) 


Permanent Subcommittee 




on Investigations 


Trade and Customs 




A Window of Opportunity for 
Worldwide Savings (WOWS) 





3 
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Tax Business Development 
Stub Fiscal Year 2001 and Full Fiscal Year 2002 
(15 Months Beginning July 1, 2001 and Ending September 30, 2002) 
Compensation Plan Terms & Conditions 


Purpose ol the Compensation Plan 

• Define compensation and the administration of compensation 

• Define the duties and responsibilities which earn compensation 

* Measure performance 

* Provide motivation and incentive reward for exemplary performance 
Term of Plan 


The term of this Plan is the 15 Months Beginning July 1, 2001 and Ending September 30, 2002. 

Eligibility 

Staff classified and receiving a Salary as a Tax Business Development Manager or a Tax Business. 
Development Director (BDM) who have signed and returned a copy of the Compensation Plan are eligible to 
participate in the Plan. 

Duties and Responsibilities 


The duty of each Tax Business Development Manager is to produce the maximum revenue for the Firm. 
The Tax Business Development Manager's contribution to maximum revenue will be primarily via the sale of 
Tax Services to new and existing Clients. Normally, the BDM wilt 

• Lead or materially contribute to the sates effort 

• Lead or materially contribute to the proposal effort 

• Lead or contribute in engagement agreement negotiation 

• Provide reasonable post-Sales Support in transitioning the client to service-delivery status 

• Work diligently to pull through additional services of the Firm 

In so doing the Tax Business Development Manager is to represent the Firm in a moral, ethical and positive 
fashion pursuant to the Firm’s policies as set forth in the Firm's Personnel Manual. Each Tax Business 
Development Manager is assigned sales responsibilities for one or more of the following: 

• A geographical territory . 

• A CUent or group of Clients 

• A partnership-defined opportunity or opportunities within a specified prospect 

• A specified prospect or group of prospects 

• A specified Industry or group of industries 

• A specified solution or group of solutions 

The Tax Business Development Manger shall promote, maintain and increase the sale of Tax Consulting 
Services. Towards that end, the Tax Business Development Manager has a responsibility to assist in the 
sale of Tax Consulting Services outside their respective territory by: 

'• Working diligently to create a team approach to exploiting opportunities in organizations that 
span multiple geographic regions 

• Sharing account information and leads with individuals responsible for organizational entities 
outside the Tax Business Development Manager’s territory 

•. Working cooperatively to develop and execute cross-territory sales strategies 

Each Tax Business DevelopmenCManager is assigned a sales quota. 

The Firm reserves the right to revise, modify or reassign territories or quota's. at any time during the 
year. 
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When territory assignments are changed, the Area Managing Partner may, after discussion and concurrence 
with the respective Area Sales Director, reserve approved prospects for a period of time for the vacating Tax 
Business Development Manger. 

From the date of booking a Sale to the date of the Firm’s receipt of ail Collected Net Engagement Revenue 
on such Booked Sales, each Tax Business Development Manager shall provide Sales Support to Clients in 
his or her assigned territory. 

After the sale, the Tax Business Development Manger must ensure that new engagements successfully 
make the transition to utilizing the contracted services. During the critical account transition process, (from 
sale to commencement of service delivery) the Tax Development Manager must maintain reasonable 
personal contact with each account Issues with the use of services can be expected following the sale of 
the engagement. The Tax Business Development Manger must promptly Identify such issues and work with 
Firm personnel to ensure timely problem resolution. On-site visits for status reviews and the development of 
action plans to resolve such issues may be necessary. 

Additional responsibilities are: 

• Each Tax Business Development Manger shall maintain specific information on current Clients, 
prospects and their assigned sales territory 

• Each Tax Business Development Manager shall provide this information and other reports as 
requested on a timely basis 

• Account information is proprietary to KPMG and, as such, shall be kept confidential, and shall 
be surrendered to the Firm upon leaving the employ of KPMG 

Definition of Terms 

The following terms and definitions apply to the Compensation Plan: 

Gain Account ' 

An organization which has been approved and designated by the Area Sales Director and Area 
Managing Partner, to which a Tax Business Development Manager is assigned to generate 
incremental business, and which has not previously engaged KPMG Tax Services greater than 
$50,000 in any one year. Gain Accounts maintain that designation for twelve periods after the first 
booking, then will revert to a standard Retain Account 

For strategic accounts, or those that constitute a key competitive win from among KPMG's Big Five 
competitors, the AMP and ASD have the join discretion to extend the period for which gain 
commissions are paid. 

Retain Account 

Any account not classified as a Gain Account 
Booking a Sale or a Booked Sale 

Acceptance by the Firm of a Contractual Agreement for the delivery of Tax Consulting Services and 
Commlssionable Revenue not previously contracted, which occurs within the Tax Business 
Development Manger's territory and in which the Tax Business Development Manger has 
participated as defined herein. For commission purposes, the Booking of a Sale will occur in the 
period in which the Required Documentation is submitted to Commission Accounting, and the 
Booked Sale Amount shall be the total revenue specified in the Contractual Agreement less 6% 
provision for the Firm's out-of-pocket expenses. 

Required Documentation 

The engagement submission form, the Engagement Letter or contract signed by a person having the 
authority to bind the Client and accepted by a Partner of the Firm, and written approval stating the 
BDM’s involvement, the Engagement Type (as defined below in . Commission Payment and 
Calculation), and the Expected Engagement Realization Percentage (ERP). 

The written approvals as to involvement. Engagement Type, and Expected ERP are to be made in 
such manner and by such individual(s) as defined by the appropriate Area Managing Partner. It is 
expected that the solution leader will approve the level of involvement, commission to be paid and 
Expected ERP on each engagement 
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in the event there is no specification of engagement total revenue stated within the engagement 
letter, payment will be based on the Tax Service Partner's written estimation of total revenue less 
expenses. 

In the absence of Required Documentation, commission payment may be made only upon receipt of 
approval to do so, in writing, from the Area Sales Director and Area Managing Partner -Tax. 

Any Area Managing Partner or Practice Partner-In-Charge may institute additional approval 
requirements.on engagements under his or her jurisdiction. 

Commissionahie Revenue 

The total amount paid by the client less 6% to cover out of pocket expenses, unless the engagement 
letter provides specifically for the Client to pay the fee plus all KPMG out-of-pocket expenses, in 
which case it is the total amount paid by the Client not including KPMG out-of-pocket expenses. 

Maximum Commission Percentage 

The maximum percentage payable on any given engagement based upon the -Engagement Type. 


Commission Profitability Factor 

The adjustment factor to the Maximum Commission Percentage based on the Expected ERR: 

Engagements 40% or below Expected ERP = 0% 

Engagements 75% or above Expected ERP = 100% 

Engagements between 40% and 75% Expected ERP = pro rata difference between the limits: 

Expected ERP -40% 

35 Percentage Points from 40 to 75 

Engagements beiow 40% Expected ERP may be paid up to 20% of the Maximum Commission % at 
the discretion of the Area Managing Partner. 

Engagements between 40% and 74% Expected ERP may be adjusted from the calculated 
Profitability Factor at the discretion of the Area Managing Partner, taking into account the reasons for 
the low expected realization and other extenuating factors (e.g. new client with substantial future 
opportunities). 

Actual Commission Percentage 

The Maximum Commission % as adjusted for the Commission Profitability Factor. 

Commission Payable 

The amount of commission which shall be paid the BDM in 9 equal monthly installments (or for so 
long as the BDM is In the employ of KPMG), commencing the month following the month in which the 
engagement is submitted and approved for booking. In the case of termination of a BDM, the 
commission will be deemed earned only through the last full month of employment 

Contractual Agreements or an Addendum 

• Contractual arrangement between KPMG and a client for additional Tax Consulting Services, signed 
by a person having the authority to bind the Client arid accepted by a Partner of the Firm. Also 
referred to as an Engagement Letter. 

Sales Support 

The combination of services to be provided by each Tax Business Development Manager before and 
after Booking a Sale. Sales Support includes the following: 

• Client satisfaction - ensuring the Client’s satisfaction and the Firm’s ability to .use. the. 
Client as a positive reference. 

• Issue resolution - ensuring any Client issues are promptly diagnosed and resolved by . 
appropriate Firm personnel. 


Engagement Delivery Period 

The time specified in the contractual agreement during which the services will be delivered. 
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Commissions 

Payments to be made to the BDM as determined in accordance with the Compensation Plan. 
Commissionable Period 

Two consecutive KPMG Cycles as provided as provided in the FY 02 Commissions Timeline. 


.Splits 

Percentage of Commissions to be paid as between one or more BDM's on a particular engagement. 

In the event a Tax Business Development Manger is significantly involved with another Tax Business 
Development Director in either a cross-territory engagement or a Joint effort with another BDM in the 
same territory, it may be appropriate to spiit the earned commission for the engagement. If this 
occurs, the applicable Area Sales Director(s) and Area Managing Partner(s) shali determine the 
appropriate split. 

Earn Through 

A deficit in the BDM’s commissions payable account which results from the individual BDM’s base 
salary being higher than the standard base salary. The BDM must earn commissions equal to that 
deficit before any additional commissions paid. The balance remaining in a BDM’s Earn Through 
account will be reflected on each monthly statement Any balance remaining in the Earn Through 
account at the end of the term of the plan will carry forward to any future plan. 

Adjustments to Booking or Bumothe Book 

Booking amounts may be adjusted upward for commission purposes if the Collected Net 
Engagement Revenue exceeds the booking-to-date (including prior Adjustments to Booking). Such 
adjustments require the approval of the same nature as the original booking. 

Any approved Adjustment to Booking which occurs during the course of the 9 month payout of 
commissions will trigger a catch-up payment to bring the payments current with what they would have 
been had the original booking amount been equal to the adjusted booking from inception, and the 
schedule of future payments revised to reflect the new monthly commission payment 

Compensation Components 

Sales Quotas 

It is expected that each Tax Business Development Manager shall achieve at a minimum 100% of 
their sales quotas as defined in the FY*02 Tax Business Development Manager Compensation Plan. 
Quotas are prorated based on the number of full commissionable Periods of participation in the Plan. 

Salaries and Benefits 

Each Tax Business Development Manager receives a salary as specified in their individual 
Compensation Plan. 

Each Tax Business Development Manager receives standard benefits described in the Personnel 
Manual, as it shall be amended from time to time. 

Commissions 

Each Tax Business Development Manager earns commission on Booked Sales and Adjustments to 
Booking as defined herein. 


Draws 

Draws may be issued in accordance with the terms of the offer letter, or otherwise approved by the 
Area Managing Partner. Draws are paid either as' a ‘ , non-recoverable’\ or as a “recoverable" , 
depending Ajpon the terms of the offer letter or approval. 

Draws in excess of six months must be approved in writing by the respective Area Managing Partner 
and Area Sales Director. 
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Should commission be earned during the period the BDM is receiving non- recoverable draws, the 
earnings tor the commissionable period shall be the greater of commissions earned in the period, or 
the scheduled draw payment. All draws, whether recoverable or non- recoverable shall be deemed 
recoverable by the Firm should the BDM leave the Firm within one year of distribution. 

Adjustments to Commissions 

Adjustments to Commissions will be included as part of the total commission payment. Commission 
adjustments include but are not limited to the following {whether applicable to commissions earned 
under this Fiscal Year 2002 plan or an earlier year plan): 

• Credits issued by the Firm against Commissionable Revenue upon which commissions 
have already been paid 

• Deductions to commissions paid on Booked Sales, when Commissionable Revenue has 
not been received by the Firm within the Engagement \ Delivery Period or the contract 
has been canceled. A deduction, may also be made to reflect the difference between 
the Booked Commissionable Fees and the total Commissionable Revenue, if the total 
Commissionable Revenue is less and is not received within 60 days of the end of the 
Engagement Delivery Period 

• Adjustments will be made to Booked Commissionable Fees when the Collected Net 
Engagement Revenue exceeds the original Booked Fees value. These so-called 
“Bump-the-Book* adjustments are subject to review and require written approval by the 
Area Sales Director and Engagement Partner 

• Deductions to commissions will be made In determining the net commissions payment 
in the event recoverable amounts are due the Firm for the current or any previous 
Commissionable Periods prior to any commission payment 

Incentives 

The Tax Business Development Manger may be eligible to earn additional incentive payments, which 
are approved from time to time by the Area Managing Partners and the Partner In Charge of Tax 
Business Development 

Commission Payment and Calculation 

Commissions will be paid as following under one of the 6 Engagement Types: 

TYPE I Gain 

Gain Accounts where the BDM initiated the lead will be eligible for a Total Maximum Commission 
Percentage of 6% in commissions on Booked Sales, which will be adjusted to the Actual Commission 
Percentage based on the expected ERP. The maximum commission to be paid on this type of 
engagement is limited to $100,000 on any given engagement 

TYPE II Gain 

Gain Accounts where the BDM did not initiate the lead will be eligible for a Total Maximum . 
Commission Percentage of 3.33% in commissions on Booked Sales, which will be adjusted to the 
Actual Commission Percentage based on the expected ERP. The maximum commission to be paid 
on this type of engagement is limited to $66,600 on any given engagement. 

TYPE III Retain 

Retain Accounts in which the BDM introduces or helps introduce a new line of Tax work (i.e., SALT, 
Comp & Benefits, etc.) where KPMG has historically sold only one type of tax service (e.g.. Federal 
Tax), will be eligible for a Total Maximum Commission Percentage of 6% in commissions on Booked 
Sales, which will be adjusted to the Actual Commission Percentage based on the expected ERP. 
The maximum commission to be paid on this type of engagement is limited to $60,000 on any given 
engagement 

TYPE IV Retain 

Standard Retain Accounts where a BDM is assisting the sale of new tax services into a historical tax 
client will be eligible for, a Total Maximum Commission Percentage of 3.33% in commissions on 
Booked Sales, which will be adjusted to the Actual Commission Percentage based on the expected 
ERP. The maximum commission to be paid on this type of engagement is limited to $33,300 on any 
given engagement. 
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CONTINGENCY 

Any engagement qualifying under one of the four scenarios above but which is not approved for 
payment beginning at booking due to contingency language in the signed engagement letter will be 
paid the calculated Actual Commission Percentage in a lump sum at the time the engagement closes 
and the Firm has billed and collected alt fees applicable to the engagement, subject to all the 
limitations otherwise applicable to the engagement as defined above. 

ASSURANCE 

An Assurance Engagement. Commission on such engagements shall be only in such amounts and 
on such schedule as is approved by the Area Managing Partner - Assurance. Further, Assurance 
must agree to reimburse Tax in order to pay such commissions. Sales credit will only be given for 
engagements fully approved. 

Sample Commission Calculation: 

Gain Acctrant Type II (BDM did not initiate the lead) 

Booked for $3,000,000 in Commlssionable Revenue. 

The engagement type carries a credit cap of $2 million. 

The Engagement Partner sets the Expected ERP at 65%. 

The engagement Is submitted with all paperwork including approvals by the last day of Period 3: 

3.33% Total Maximum X (65 percentage points-40 percentage points'! = 2.38% Actual Commission % 
Commission % 35 percentage points between 40% and 75% 

Commission calculation (subject to $2,000,000 credit cap): 

2.38% Actual Commission % X $2,000,000 = $47,600 Total Commission Payable 

Payable in 9 equal monthly installments of $5,316.67 commencing Period 4 and continuing through Period 
12, but not deemed earned until the month of payment (Leaving the employ of KPMG entails forfeiture of 
all future payments.) 

(Had the engagement been a contingency, the entire commission would be paid at the time that at least 
$2,000,000 in fees were collected from the client.) 

The Tax Business Development Manager may specify tax-withholding amounts on commissions, however, 
at least the minimum applicable amounts as required by state and federal law will be withheld. 

Multi-Year Engagements 

Commissions to be paid within the initial year for Multi-Year Engagements will be limited to the 
extent that the Finn’s engagement revenue is expected to be recognized by the AMP and Solution 
PIC in the initial 12 months of the engagement. Any additional commissions related to subsequent 
firm revenues shall be treated as an Adjustment to Booking or Bump-tho Book and will require 
the requisite approvals. Normally, approval will not be given that causes the total commissions 
over the life of the engagement to exceed the cap for the particular type engagement (e g. Gain 
Type 1). 


Treatment for Sales Credit 

Sales Credit for all purposes other than payment of commission (i.e. comparison to quota, recognition, stack 
rankings, etc.) shall be given as. follows: 

• On all Types (l, II, III, IV) of engagements, whether contingency or not, the sales credit 
shall be the actual total amount to be paid by the client (less 6% for out of pocket 
expenses) whether capped for commission calculation purposes or not, as adjusted for 
Estimated ERP. Thus a $3,000,000 engagement limited to a $1 ,000,000 cap for 
commission purposes, carrying a €5% Estimated ERP, would yield a sales credit as 
follows: 

( 65 percentage points-40 percentage points ) X $3,000,000 = $2,1 42,857 Sales Credit 
(35 percentage points between 40% and 75%) 
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• On multi-year engagements, Sales Credit to be given wit! match, both in amount and 
timing, the booked amount for commission purposes. 

» On contingency engagements, Sales Credit is subject to the above calculation and is 
awarded in the year(s) in which revenue is collected. 

• in the event the Estimated ERP is 40% or below, and thus the adjustment reduces the 
Actual Commission % to 0%, but the AMP agrees to pay an amount (up to 20%) of the 
Total Maximum Commission %, Sales Credit shall be given for the actual total amount 
to be paid by the client (less 6% for out-of-pocket expenses) multiplied by the 
percentage (up to 20%) of the Total Maximum Commission %. Thus a $5,000,000 
engagement carrying an Expected ERP of 35%, but for which the AMP agrees to pay 
15% of the Maximum Commission %, would yield 15% of $5,000,000; or $750,000 
Sales Credit. 

• Sales Credit for Assurance engagements shall be only in such amounts as approved by 
the Area Managing Partner. 

• This section deals with Sales Credit only for non-commission purposes stated above, 
and notwithstanding any wording in this section, the commissions shall be calculated as 
otherwise described in this agreement 

Treatment at Close of Engagement 

At the end of the 9 month commission payment schedule, the BDM shall verify and submit documentation to 
the Area Sales Director that the engagement has tuliy billed and collected, unless the engagement is still 
open, in which case the documentation shall be due to the ASD at the time of the close of the engagement. 
Any material difference in collections from the original Booked Sales amount (any engagements with a 20% 
differential will be reviewed) may trigger, at the discretion of the Area Managing Partner, either a debit 
against past commissions paid or a credit for additional commissions to be paid on the engagement 

Differences in the actual Earned Realization Percentage (ERP) from the percentage projected at the time of 
booking will not be subject to review. 

Performance Evaluation 

Year-to-date and Annual quotas will be compared to year-to-date Booked Sales for purposes of periodic 
calculation of performance. 

Other Terms & Conditions 
KPMG Consulting Inc. Engagements 

In no instance will commissions be paid on any engagements for KPMG Consulting Inc. 

Payments Due under Prior Year Plans 

Any commissions payable on engagements booked in prior Fiscal Years shall be made under the 
terms of the Plan in effect when the engagement was booked, subject to any adjustments provided 
for in that Plan. 

Expenses 

The Firm shall reimburse each Tax Business Development Manager for all actual and reasonable 
expenses incurred in his or her sales activities involving Firm. business, in accordance with standard 
Firm policy, and after presentation of written itemized expense reports. Expense reports must be 
submitted within the guidelines specified in the Firm's Personnel Manual. 
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Modification 

The Firm reserves the right at any time to modify or extend this Pian, in whole or in part, at its sole 
discretion, upon written notice to any participant affected thereby. v 

Termination 

A terminating Tax Business Development Manager participates in the Pian only through the last 
complete Commissionabie Period in which he or she is employed by the Firm. As to commissions 
payable under- prior year plans, the Tax Business Development Manager wili be paid commission 
only on Booked Sales (including any "Bump-the-Book") and only on Billed Net Engagement Revenue , 
and Collected Net Engagement Revenue received by the Firm from the Client through the last 
complete Period in which they are on quota. As to commissions payable under this plan, the Tax 
Business Development Manager will be paid commission earned under the terms of this plan through 
the last complete Period in which they.are on quota. 

Any payment to a terminating employee for salaries, commissions, etc., Is subject to the clearing of 
advances, recoverable draws, adjustments and other amounts owed to the Firm. 

Upon termination from the Plan, all Firm confidential information and all other Firm property, including 
but not limited to all Sales and promotional materials, are to be returned prior to the Firm providing 
any monies due the Tax Business Development Manager under the Plan. Included as Firm 
confidential information are: 

• All copies of the Compensation Plan and the Compensation Plan Terms & Conditions 

• Any other literature or communications marked “Confidential" and or for 'Internal Use 
Only* 

• All information and correspondence from clients and prospective clients 

• Prospect lists and opportunity tracking information 

General Provisions 

Nothing in the Plan shall be construed to imply a guarantee of employment for any specified period of 
time. The Plan is a method of performance measurement, commission calculation and payment 
The Firm reserves the unilateral right to separate any Tax Business Development Manager from the 
Plan at any time. 

No Tax Business Development Manager will have any right to money accrued through, the Plan 
unless or until all terms, provisions and conditions as set forth in the Plan are met 

The Tax Business Development Manager shall not solicit the sale of any Tax Consulting Services not 
approved by the Firm. Tax Consulting Services approved by the Firm shall be offered at the rates so 
stated in accordance with the Firm’s published practices and policies. 

Employment by the Firm precludes any activity by the Tax Business Development Manger as an 
agent or representative for any other Tax Consulting Services or companies. 

No Tax Business Development Manager (other than a Tax Business Development Manger who is 
also a Partner) may execute verbally or in writing a binding obligation of the Firm. Representation, 
commitments or understandings that deviate from the information contained herein are not 
considered binding on the Firm until approved by the Partner In Charge of Tax Business 
Development 

Accounts may be specified as House Accounts by the Partner In Charge of Tax Business 
Development These accounts will be dealt with by management and wilt carry no commissions for 
Tax Business Development Managers. 

The Firm reserves the right to discontinue or add any Tax Consulting-Services available to Clients , 
through its Tax Business Development Manager at any time and from time to time, whether or not 
such discontinuance or addition of Tax Consulting Services shall diminish or eliminate future 
commissions to be paid to its Tax Business Development Mangers. In such event, the Tax Business 
Development Manger shall have no right to be compensated in any manner for a diminution or 
elimination of prospective commissions. 
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Managers Agreement 


This Tax Business Development Managers Agreement (“Agreement") is made by and between the 
partnership of KPMG LLP (’’KPMG’’) and the Tax Business Development Manager ("BDM"), and is attached 
to and made a part of the Tax Business Development Manager Compensation Plan effective July 1 , 2001 . 

Jn consideration of the mutual promises contained herein and of other good and valuable consideration, the 
adequacy, sufficiency, and receipt of which is hereby acknowledged, KPMG and BDM agree as follows: 

FIRST: KPMG agrees to employ BDM and BOM agrees to work for KPMG. under the terms and conditions 
set forth herein. 

SECOND: The term of this Agreement shall begin on {RFOA-PROP-START-DATE}, and shall continue until 
terminated by either party in accordance with Paragraph FIFTH of this Agreement. 

THIRD: Effective {RFOA-PROP-START-DATE}, KPMG will pay BDM an initial annualized salary of {RFOA- 
SALARY}, payable semi-monthly. BDM may participate in employment benefits applicable to BDMs as 
described in KPMG’s Personal Benefits Binder. If BDM is eligible to participate in am incentive 
compensation or commission plan, any payment to be awarded to BDM pursuant to such plans will be 
determined and paid in accordance with the terms of such incentive compensation or commission plans. 

From time to time, KPMG may adjust dr modify BDM’s compensation, incentive compensation or 
commission plan eligibility or participation, or employment benefits at its sole discretion. 

FOURTH: During BDM's employment with KPMG, BDM agrees to devote all of BDM’s professional time 
and effort to KPMG’s business and to refrain from professional practice other than, on account of, and for 
the benefit of the firm. BDM agrees to perform to the best of BDM’s ability any and all work assigned by 
KPMG at such times and in such places as KPMG may designate. 

FIFTH: Notwithstanding any other provisions of this Agreement or any other oral or written agreement or 
understanding between the parties, KPMG may terminate BDM's employment upon written notice at any 
time and for any reason. BDM may terminate BDM’s employment with KPMG upon written notice at any 
time and for any reason. The parties expressly acknowledge that BDM’s employment with KPMG is 
terminable at will. 

SIXTH: KPMG shall give written notice of BDM’s termination by hand delivery to BDM or by certified mail to 
BDM’s last known address on file at KPMG. BDM shall give written notice of termination by hand delivery to 
the BDM’s Area or Performance Improvement Partner in Charge (“PICT) or by certified mail to the PJCs 
regular KPMG business address. 

SEVENTH: If KPMG fails to give BDM at least 30 calendar days advance written notice of termination, 
KPMG shall pay BDM 1/12 of BDM's annualized salary except that no such payment shall be required if 
KPMG, in its sole discretion, determines that BDM has committed acts of professional misconduct, breach of 
trust or confidence, has committed illegal acts, or has engaged in activity contrary to applicable professional 
or ethical standards, has breached any provisions of this Agreement, or has breached any provision of the 
Agreement Regarding Confidential and Intellectual Property, or has committed any act that jeopardizes in 
. any way the professional integrity, reputation, or client relationships of KPMG. BDM agrees to provide 30 
calendar days written notice of termination with the intention of resignation from KPMG. If BDM does not 
give KPMG at least 30 calendar days advance written notice of termination, BDM shall pay KPMG 1/12 of 
BDM’s annualized salary as liquidated damages for failure to qiveS Q 30 days notice (not a penalty). For j 
purposes of this Paragraph, 1/12 of BDM’s annualized salary shall be calculated by dividing BDM’s regular 

annuatized^safaryafthe nmeof notice" of termination, excluding bonuses.jf-any,. andother compen sation, by 

twelve. • 

EIGHTH: After KPMG or BDM gives written notice of termination, KPMG will continue to pay BDM’s regular 
salary through BDM’s termination date. At KPMG’s request, BDM must use BDM’s accrued Personal Days 
prior to BDM’s termination date. KPMG will separately pay BDM for any accrued but unused Personal Days 
remaining at BDM’s termination date. 

NINTH: BDM’s employment benefits shall cease as of BDM’s termination date in accordance with the 
employment benefit terms in effect as of that date. Immediately upon the request of any KPMG Partner or 
Principal, but in no event any later than BDM’s termination date, BDM shall return to KPMG all of KPMG's 
and Us clients’ property and information in BDM’s possession or under BDM’s control. 
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TENTH: BDM’s employment by KPMG will result in BDM’s exposure and access to KPMG’s and its actual 
and prospective clients* confidential and proprietary information including, but not limited to, .client lists, 
professional techniques, billing rates and information, client financial statements, and client records, to which 
BDM did not have access prior to employment with KPMG and which is of great value to KPMG and its 
clients., BOM shall not at any time during or after BDM’s employment with KPMG (i) divulge, disclose, 
communicate, or otherwise make available such confidential or proprietary information to any person, firm, 
group, organization, or entity other that KPMG or the client which supplied their information, or (fi) use such 
confidential or proprietary information other than on KPMG’s behalf or on behalf of the client who supplied 
the information, unless expressly authorized in writing to do so by the BDM’s PIC or the PIC's designate. 

BDM shall continue to abide by the Agreement regarding Confidential and Intellectual Property executed by 
BDM, terms of which are expressly incorporated herein by reference and a copy of which is attached hereto 
as Exhibit A. 

ELEVENTH: During BDM’s employment with KPMG and for a period of two years thereafter, BDM shall not, 
other than on KPMG’s behalf. 

(i) perform or cause or assist any other person or entity to perform audit or tax services for any 
KPMG client or prospective client; 

(ii) solicit or cause or assist any other person or entity to solicit audit or tax services from any 
KPMG client or prospective client; or 

(iii) solicit or cause or assist any other person or entity to solicit any KPMG partner or employee to 
perform services for any person or entity other than KPMG. 

“KPMG client* is defined as any client of KPMG with respect to whom, during the past three years of BDM’s 
employment with KPMG immediately preceding BDM’s termination, BDM: (a) engaged in any client 
development, retention or marketing efforts on behalf of KPMG or assisted in any way in engaging in such 
efforts, or (b) has had substantial contact or acquired or had access to confidential or proprietary information 
as a result of or in connection with BDM’s employment with KPMG. “KPMG prospective client" is defined as 
any person or entity (other than a client) with respect to whom, during the past two years of BDM's 
employment with KPMG immediately preceding BDM’s termination: (a) KPMG has, with BDM’s assistance, 
participation, or involvement, discussed the provision of professional services or engaged in any client 
development, retention or marketing efforts, or (b) BDM has substantial contact or acquired or had access to 
confidential or proprietary information as a result of or in connection with BDM’s employment with KPMG. 

TWELFTH: BDM acknowledges that the restrictions contained in Paragraphs TENTH and ELEVENTH are 
reasonable as to time and scope, necessary to protect the legitimate interests of KPMG, and are not unduly 
burdensome to BDM. Without limiting KPMG’S right to pursue any other legal and/or equitable remedies 
available to it for any breach by BDM of the covenants contained in Paragraphs TENTH and ELEVENTH of 
this Agreement, BDM acknowledges that a breach of any of said covenants would cause a loss to KPMG 
that could not reasonably or adequately be compensated in damages in an action at law, that remedies 
other than injunctive relief could not fully compensate KPMG for a breach of said covenants and that, 
accordingly, KPMG shall be entitled to injunctive relief to prevent any breach or continuing breaches of 
BDM’s covenants as set forth in Paragraphs TENTH and ELEVENTH. It is the intention of the parties hereto 
that if, in any action before any Court empowered to enforce such covenants, any term, restriction, covenant 
or promise is found to be unenforceable, then such term, restriction, covenant or promise shall be deemed 
modified to the extent necessary to make it enforceable by such Court 

THIRTEENTH: During BDM’s employment with KPMG and within one month thereafter, BDM agrees not to 
negotiate for or accept a position with any KPMG client without the express written consent of BDM's PIC, or 
the PIC’s designate, whose consent shall not be unreasonably withheld. 

FOURTEENTH: Except for alleged breach of Paragraphs TENTH and ELEVENTH for which KPMG may 
also seek injunctive relief in a Court of law, any claim or controversy arising out of or relating to this 
Agreement or the breach thereof including, but not limited to, any claim for damages for an alleged breach of 
Paragraphs TENTH and ELEVENTH, or any claim or controversy that in any way relates to the terms and 
conditions of KPMG’s employment of BDM, shall be settled exclusively by arbitration under the rules of the 
American Arbitration Association. A panel of three arbitrators shall decide any claim brought under this 
Paragraph FOURTEENTH. The arbitration panel shall be selected as follows: Each party hereto shall 
designate an individual to act as arbitrator. The two arbitrators shall then jointly select a third arbitrator. 
Such arbitration shall be held in a location to be determined by KPMG. 
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FIFTEENTH: KPMG’s waiver of a breach of any provision of this Agreement or failure to enforce any such 
provision shall not operate or be construed as a waiver of any subsequent breach of any such provision or of 
KPMG’s right to enforce any such provision. No act or omission of KPMG shaft constitute a waiver of any of 
its rights hereunder except for a written waiver signed by the Chairman of KPMG or the Chairman’s 
designate. 

SIXTEENTH: This Agreement and the Offer Letter embodies the entire agreement and understanding of the 
parties hereto with respect to the matters described herein and supersedes any and all prior and/or 
contemporaneous oral or written agreements or understandings between the parties. In the event that any 
term or provision of this Agreement shall be held invalid, void, or unenforceable, then the remainder of this 
Agreement shall not be affected, impaired, or invalidated and each such term and provision of this 
Agreement shall be valid and enforceable to the fullest extent permitted by law. This Agreement may be 
modified only by written agreement signed by BDM and the Chairman of KPMG or the Chairman's 
designate. 

I 

SEVENTEENTH: This Agreement, and all disputes under it, shatt in all respects be construed In • 
accordance with and governed by the substantive laws of the State of New Yoriq notwithstanding any 
applicable conflict of laws rule. 

EIGHTEENTH: The provisions of this Agreement Including, but not limited to, the BDM*s status as a BDM, 
are expressly conditioned upon EDM’s execution of this Agreement This Agreement may be signed in 
counterparts (duplicate). 

IN THE WITNESS WHEREOF, the parties hereto have signed this Agreement, or caused H to be signed by 
their duly authorized representatives, effective July 1 , 2001 . 


Redacted by Permanent Subcommittee 
on Investigations 

kpmgTlp 


9/14/2001 

Date 


BUSINESS OR ASSURANCE DEVELOPMENT MANAGER 


Redacted by Permanent Subcommittee 



on Investigations 


! on Investigations 1 


Name Social Security Number 


Signature 


Date 


CHI 2097038 v2 December 2 1 , 2000 (02:45pm) 
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V. BDM Comp. Plan Analysis 
Revised 06/30/00 


A. Issues Raised for Consideration 

1 . BDM Potential Earnings — High-performing BDMs make too much when compared to earnings of 
a new Partner. 

2. WmdfaH Commission Checks — A conflict can be created when a TEAM achieves a big win, but 
the BDM is the only team member getting “immediate” compensation. 

3. Levels of “Involvement” — How much ales “contribution” is enough? 

4. Profitability of Engagements — The paying of BDM commission on deals that have slim margins. 

In consideration of these issues, it seems approp ria te to examine our current BDM compensation structure. 
T o understand it, and then to consider how it might either be improved or modified to dimmish some of the 
misunderstanding and/or conflicts. 

R. Current BDM Compensation Plan for PY’00 

1 * Base Salary— $90.000 for each BDM [some significantly higher bases for a few NYC BDMs] 

2. Quota and Commission— $3 nriHioii quota under a three- tiered commission s tr uctur e 

a. ConnmssioQ potential on Retain accounts— $3MM x 333% « $100,000 

b. Commission potential on Regain accorrnts— S3MM x 4.00% “ 5120,000 

c. Commission potential on Gain accounts — S3MMx 6.00% *$180,000 

d. Expected Commission yield (on zvg.) — S3MM x 4.665% ■* $139,950 

3. Payment Schedule — A three part cormxrissian schedule for Booking, Billing, and Collections. 
Expected payout in any one year far die “quota BDMs" (S3 mSlian) and top-performing BDMs 
(S4 rmllion) would likely be 100% of Bookings, but only about 60% of Billings and 60% of 
Collections. So, the range of probable annual income for these BDMs would be— 


Top performer $217,680— $324,000 

“Quota” performer $163,260-$243,360 

C Proposed BDM Commission Schedule (eft 07/01/00), and Overall Recommendations 


Category 

Category Description 

Commission 

Rate 

“Cap” on 
credit given 

Maximum 

Commisssibn 

L 

Gain account where BDM 
initiates lead 

6% 

ifsm 

mil 

n. 

' 

Gain, account where BDM 
does not initiate lead 

333% 

(see 3(a), 
below) 

$3 million 
per deal 

$100,000 

m. 

Retain account with new 
Tax Service lines sold 

6% 

(see 3(b), 
below) 

SI million 
per deal 

$60,000 

IV. 

Standard Retain account 

333% 

$1 million 
per deal 

$33,333 
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Notes/Recommendations: 

1. Continue to operate under a leveraged model, to drive aggressive sales behavior. 

2. Place commission “caps" on sizable deals secured at Retain Accounts (e.g., no commissions paid 
in excess of a SI million per deal plateau). 

3. Additional “Gain” considerations: 

(a) To further encourage “incremental" thinking and sales behavior from our Sales Force, do not 
pay a “gain” bonus to the respective BDM on what would ordinarily qualify as a “gain" 
account (by definition under the current Comp. Plan) if the BDM has not identified the lead. 
Instead pay 333%, wife a gain bonus only at AMP/ASD discretion if it is determined fee 
BDM played a significant role in strategizing fee deal, leading fee team, or closing the dcaL 

(b) In order to encourage optimum multi-discipline teaming and greater account pull-through, 
allow a “gain" c omm issi o n bonus to be paid on an existing client (Lc., “Retain” account) 
when a BDM introduces and successfully closes new business from a functional group or 
product suite that has never been sold to feat account For example, if a longstanding account 
has purchased only SALT historically, pay a “gain” bonus if new PFP.Fed Tax, FCS, or 
International engagements are created by a BDM at this account 

4. Have varying quotas and commissions dependent on whether a BDM manages existing accounts, 
or is deployed expressly to grow market share by developing new relationships in Gain Accounts. 
For example — One tier of BDMs who have demonstrated capability at managing accounts 
through multiple contact points, and for m axi m um pull- through, would get a higher base salary, a 
53-4 million quota, and a lower commission percentage. A second tier of BDMs — wife more oft 
‘hunter” mentality- would focus on prospecting new accounts. They might get fee existing 
590,000 base, a 513 to 52.0 million quota, and a higher commission percentage.] 

5. At less t h an 1% of deals in FY’00, eliminate fee “Regain” commission category. 


2 
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February 27, 2002 


Redacted by Permanent Subcommittee 
on Investigations 


Redacted by Permanent Subcommittee 

Dear . .... 

on Investigations 

On behalf of Deloitte & Touche, it is my pleasure to confirm our offer of employment to you as 
a Business De velopmen t Manager, Grade 15, with the Tax practice of our firm. You will be 
located in theflBMV office and will work closely withiBIHHHt, the Partner in Charge 
of Tax Services inflMHHi We extend this offer, and the opportunity it represents, with 
great confidence in your abilities. You made a very favorable impression with everyone you 
met and we are excited about the possibility of you joining our firm. 


Your base salary will be at the annual rate of SlHHMft, payable in bi-weekly installments of 
In addition to your base salary, you will be eligible to qualify for sales incentives to be 
paid quarterly under the Deloitte & Touche Business Development Manager Sales Incentive 
Program (“Sales Incentive Program”). The sales incentives you receive will depend on how 
well you meet the performance goals established for you each fiscal year and will be determined 
based on the terms of the Sales Incentive Program then in effect For the current fiscal year, 
your performance goals will include a pro-rated sales revenue goal of $3 million dollars and a 
sales incentive rate of 4% of the sales revenue generated as a result of your substantial 
involvement Thus, if you successfully meet your performance goals for this fiscal year and the 
t erms of the Sales Incentive Program are satisfied, your total compensation could be 
jHHHP- At $4 million dollars of revenue, your total compensation could be 
Beginning in Fiscal Year 2002, all disputes relating to sales incentives will be subject to 
mandatory arbitration. 


You will also receive such benefits as are generally accorded to a Business Development 
Manager of Deloitte & Touche, subject to firm policy. The firm’s current benefit program 
covers group insurance and retirement benefits, payroll deduction plans, and a time off program 
The comprehensive group insurance benefit program includes multiple medical plan options, 
dental. discount vision care, basic and supplemental-long term disability, basic, - optional and 
dependent life insurance options, business travel/elective accident insurance, and a flexible 
spending plan. Retirement benefits are provided through a non-contributory defined 
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February 27, 2002 
Mr. Keenan Carstens 
Page 2 

benefit pension plan and a voluntary 401(k) plan with matching contributions. The payroll 
deduction plans offer long-term care insurance and auto/home owners insurance. In addition to 
paid holidays and short-term disability coverage, the firm provides a Personal Time Off (PTO) 
Program that combines sick days, vacation days, and personal days into a single total. You will 
accrue 28 PTO days per calendar year in accordance with firm policy. 

Deloitte & Touche intends to provide you with outstanding continuing education programs and 
assignments to assist in your professional development. You will also receive periodic 
performance and compensation reviews. 

As you know, Deloitte & Touche performs financial audits for its clients and is subject to the 
independence rules of the Securities and Exchange Commission and the American Institute of 
Certified Public Accountants (AICPA). These rules require that all of our professionals be 
independent of our clients. Certain relationships by our professionals or their relatives may 
impair that independence. Upon joining the firm, you will be asked to review a listing of our 
clients and disclose any relationships or holdings that you or your immediate family may have 
that could affect the firm’s independence. You will also be expected to abide by professional, 
ethical, and firm requirements, rules, regulations, policies, and practices, including, without 
limitation, Deloitte & Touche’s Code of Professional Conduct. To the extent that you are 
subject to a non-compete agreement with another party, we expect that you will abide by all 
provisions of that agreement 

This offer and your employment with our firm are conditional upon the satisfactory completion 
of a background check. In order to comply with the Immigration Reform and Control Act of 
1 986, it will be necessary for you to provide documentation verifying your employment 
eligibility. You will also be required to sign the firm’s non-compete agreement when 
appropriate. Although your employment will be at-will and this offer does not create a contract 
of employment or employment for a specified term, it is our hope that your acceptance of our 
offer will be just the beginning of a mutually beneficial relationship with our firm. 

This letter and the non-compete agreement are intended to be the final, complete, and exclusive 
statement of the terms of the offer of employment to you. To accept our offer and the terms of 
this letter, please sign below in the space provided, complete the enclosed forms, and use the 
pre-addressed, postage paid envelope to forward them to us. 

We look forward to hearing from you. For planning purposes, we would appreciate your 
response to our offer by the close of business Tuesday, March 1 9* 2002, or sooner. Please 
contact me if you would like to discuss any aspects of this offer prior to making your decision. 
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March 27. 190* 

Mr. Jeffrey Greenstein 
CKO | 

Quadra Advisors, LLC 
999 Third Avenue 
Suite 4150 
Seattle, WA VSlOd 

Dear Jeff, 

We are writing to discuss the applicability to the Redemption Transaction of requirements to 
register tax shelters with the IRS and related penalties as well as other penalties that the fRS can 
assert with respect to the organization, promotion and sole orinteresu in a tax shelter. 

Issues 

1. Does the Redemption Transaction qualify as'a tax shelter? 

2. Does the Redemption Transaction have to be registered with the TRSV 

3. What are the potential penalties that could be asserted by the IRS ifthe Redemption 
Transaction is nut registered, and what other penalties could be asserted by the 1RS7 

Conclusions . 

1. We believe that the Redemption Transaction qualifies as a tax shelter under IRC Section 

cm. 

2. We believe a reasonable position Is that the Redemption Transaction will quality as a foreign 
lax shelter and therefore is not required to be registered. 

3. The penalty for fat lure to register a lax shelter provided in Section 6707(aXl) and (dX 7) can 
be asserted by the IRS, The amount of lids penalty Is equal to the greater of 1 percent of die 
aggregate amount invested in the transactions or S500. Other penalties that the IRS could 
assert, ns applicable, are those provided in: Section 6707(h) for failure to furnish a tax shelter 
identification number, Section 6700 for activities in connection with the promotion of 
abusive lax shelters. Section 6701 for aiding and abetting in die understatement of lax 
liability and Section 670S(a) for fluting tu keep lists of investor*.' 

Analysis 

Pursuant tu Internal Revenue Code ("1 Rtf) Section 6111, any lax shelter organizer must register 
die shelter with the IRS not later thun the day of the first offering of sates of interests in such tax 
shelter. A "tax shelter" is defined under thul aeclion as any investment that is expected to 
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Mr. Jeffrey f Jixrcmtein 

Quudra Advisors. LT .C Vsgc 2 

produce cumulative U.S. tux deductions which arc greater than twice the cumulative investment 
at any link dining the first five years following the dale the investment is first offered for sale- 
and which investment is: 

a) required to be registered under x Federal or Stale law regulating securities; 

b) sold pursuant to an exemption from registration requiring the filing of a notice with « Fed end 
or State agency regulating the offering or sale of securities; or 

c) a substantial investment, defined to be an investment for which the aggregate amounts 
offered Tor sale exceed 5250,000, end for which there arc expected to bd five or more 

investors. * 

» » 

*Jhe Redemption Transaction will dearly produce UJS, tax deductions of greater than twice the 
Investment. The Redemption Transaction is not subject to Federal or Stale registration 
requirements, but docs meet the definition of a substantial investment* 

Foreign Tax Shelton 

Section 611 1(0(4) states that die “Secretary may prescribe regulations which provide auch rule* 
os may he necessary or appropriate to carry out ific purposes of this section in the esse of foreign 
tax shelters*. . , _ * 

The question of what b a "foreign lax shelter* and the registration requirements if any, for 
foreign tax shelters In the absence of such rcgulolions Is unanswered. Temporary Regulation* 
issued pursuant to Section 6111 which wen* released on August 13, 1984 do not mdd re** the Issue 
of foreign tax shelters. » 

We believe that until and unless applicable regulations me issued, a position that toe registration 
of the Redemption Transaction, with the IRS is cot required (because h is a foreign tax shelter) is 
reasonable. 

yVfinhie* for Failure to Register 

Section 6707(»X0 (a)(2) provide for a penalty equal to toe greater of 1 percent of the 

aggregate amount Invested in x "tax shelter" or S500 for failure to timely register a tax shelter or 
for the filing of false or incomplete information with respect U> a tax shelter registration. 
Regulation 301.6707-1T, A-l, provides that the amount invested is computed in accordance with 
Regulation 301 .6 1 1 1 -IT. The latter Section provides that toe investment amount includes all 
paid, the fair market value of any properly transferred andlhc principal amount or 
indebtedness Incurred by the investor to acquire the investment Interest. 

f!twnoratc Investments Offered U nder Tenns of Cunfitlmtialrty 

Section 6 1 1 1(d) enacted as pan or toe Taxpayer Relief Act of 1 997 expanebthe definitions of the 
ten® "but shelter" to include certain Investments offered expressly or implicitly under conditions 
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Quadra Advisors, LUC 3 

of confidentiality which Have a significant puipose of reducing the tax liability of a corporate 
taxpayer. Tl* roles provided in this section are applicable tn any such tax shelter interest which 
is offered for sale after the IRS prescribes guidance with respect to this new section. 

Section 6707(a)(3) provides that penal lies for failure to register a tax shelter offered under terms 
of confidentiality described in 611 1 (d), or for providing false or incomplete information to the 
IRS with respect to such registration. Is the greater of 50 percent of the fees paid to all promoters 
or S 1 0,000. The penalty limit will Increase U> 75 percent of the fees if the failure is intentional. 
Sections 61 1 1(d)(3) and 6707(a)(3) expand the parties potentially liable lo register tax shelters to 
include each UJ5, person who discussal participation in die tax shelter, but only to the extent of 
50 percent of the fees paid by the participant tn sii promoters. 

fttfgrcgwtc Amount Invested 

Absent any regulation providing special rules Tor foreign Ux shelters, the aggregate amount 
invested should be limited lo amounts paid and debt incurred by ILR. investor*. The slock 
Investments and financing transactions or a foreign corporation should not be relevant. 

Therefore, in the case of the Redemption Transaction, the aggregate amount invested should be 
equal 10 the cost of the wnrranl plus the Cast of any securities purchased. The penalty amount 
should be equal to 1 % of aueh amount. 5 

f nllirrc to Furnish a Tax Shelter Identifica tion Number 

Section 6707(b) provides a penalty of $ 1 0Q for each failure to furnish a tax shelter identification 
number. 

OiKcr Tax Shelter Related Penalties 

Other possible penalties which the IRS can assert with respect lo tax shelters include: 

a) Section 6700 which provides penalties for activities in connection with the promotion or «lo 
of interests In abusive tax shelter*. These penalties arc limited to 51.000 per activity and 
only apply where an organfccr, promoter or seller makes ur furnishes a statement with respect 
to the availability of any tax benefit which il knows or has reason to know is fulse or 
fraudulent as to any material matter or makes a "gross valuuticm overstatement" as lo any 
material matter. We do not believe the Redemption Transaction will be considered an 
abusive tax shelter, 

b) Section 6701 which provide* penalties for aiding and abetting in the understatement crime 
Uubility which is limited to 5 10.000 with respect 10 an understatement of the liability of a 
corporation and 5 1 ,000 with respect to an understatement of the liability ofothcr tax payers. 
This section it applicable tn any person in connection with the preparation or presentation of 
any portion of a document who knows uf has reason to believe that such portion will be used 
in connection with a material lax matter. Mid that if so used, will result in the understatement 
of mother person's tax liabQity. The penalties can be applied on a document by document 
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Quadra Advisors, LLC 

basis, but arc limited to .the untoums stated above for each taxpayer, for caeh of the taxpayer 1 * 
taxable period's. No penalty shall be assessed under Section 6700 with respect to promoline 
abusive tax shelters on any person with respect to any document for which a penalty is 
assessed on such person under Section 6701. This penalty is typically imposed on lax 
preparers who uive tax advice with respect to the preparation of tax returns, not tax shelter 
organizations. 

e) Section 6708(a) which provides that where an organizer or seller of a potentially abusive tax 
shelter fails to keep' lists of investors as required under Section 61 12; a penalty of SSO for 
each person with respect to which such failure occurred will apply. 

d) Regulation 301.6111 -IT, A-2 In reply to the question ’Are penalties provided for failure to 
comply with the requirements Of tax shelter registration?* , discusses the penalties under 
Section 6707 described above. K Is stated therein that ’In addition, criminal penalties may V 
imposed for willful noncompliance with the requirements of tax shelter registration” citing 
Section 7203, relating to willful failure to Supply information and Section 7206, relating to 
fraudulent and false statements. Penalties under the later two sections would of course not 
relevant to the Redemption Transaction. • 

Please note that (be Information provided herein is based on facts as stated and authorities lb 
are subject to change or differing imibpretartons.' ’ 

Peel free to call me at 212-269-3026 i f you have any questions or comments. 


Sincerely, 


Michael Schwartz 
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Financial Services 


To Jeffrey N. Stein 


Date May 26, 1998 


from Gregg W. Ritchie 

Los AngelesAVoodland Hills 

cc Distribution List 


Steno gwr 

Ref p?«5efs'QtiKhie\wpNcaisV>pis'<6lit_t 
Ldoe 


OPIS Tax Shelter Registration 

Attached is a memorandum from Jeff Zysik (Tax Innovation Center) concerning the 
potential financial consequences associated with failing to register a tax shelter under IRC 
section 6111. For purposes of this discussion, 1 will assume that we will conclude that 
the OPIS product meets the definition of a tax shelter under IRC section 61 1 1(c). 

Based on this assumption, the following are my conclusions and recommendation as to 
why KPMG should make the business/strategic decision not to register the OPIS product 
as a tax shelter. My conclusions and resulting recommendation are based upon the 
immediate negative impact on the Firm’s strategic initiative to develop a sustainable tax 
products practice and the long-term implications of establishing a precedent in registering 
such a product. 

First, the financial exposure to the Firm is minimal . Based upon our analysis of the 
applicable penalty sections, we conclude that the penalties would be no greater than 
$14,000 per $100,000 in KPMG fees. Furthermore, as the size of the deal increases, our 
exposure to the penalties decreases as a percentage of our fees. For example, our 
average deal would result in KPMG fees of $360,000 with a maximum penalty exposure 
of only $31,000. 

This further assumes that KPMG would bear 1 00 percent of the penalty. In fact, as 
explained in the attached memo, the penalty is joint and several with respect to anyone 
involved in the product who was required to register. Given that, at a minimum. Presidio 
would also be required to register, our share of the penalties could be viewed as being 
only one-half of the amounts noted above. If other OPIS participants (e.g., Deutche 
Bank, Brown & Wood, etc.) were also found to be promoters subject to the registration 
requirements, KPMG’s exposure would be further minimized. Finally, any ultimate 
exposure to the penalties are abatable if it can be shown that we had reasonable cause. 

Second, the rules under section 61 1 1(c) have not changed significantly since they 
were imposed in 1984. While there was an addition to section 6111 in the 1997 Tax 
Act, it only applies to products marketed to corporate investors under limited 
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circumstances. To my knowledge, the Firm has never registered a product under section 
6111. 

Third, the tax community at large continues to avoid registration of all products. 
Based on my knowledge, the representations made by Presidio and Quadra, and Larry 
DeLap’s discussions with his counterparts at other Big 6 firms, there are no tax products 
marketed to individuals by our competitors which are registered. This includes income 
conversion strategies, loss generation techniques, and other related strategies. 

Should KPMG decide to begin to register its tax products, 1 believe that it will position 
us’with a severe competitive disadvantage in light of industry norms to such degree that 
we will not be able to compete in the tax advantaged products market. 

Fourth, there has been (and, apparently, continues to be) a lack of enthusiasm on 
the part of the Service to enforce section 6111 . In speaking with KPMG individuals 
who were at the Service (e g., Richard Smith), the Service has apparently purposefully 
ignored enforcement efforts related to section 6111. In informal discussions with 
individuals currently at the Service. WNT has confirmed that there are not many 
registration applications submitted and they do not have the resources to dedicate to this 
area. 

Finally, the guidance from Congress, the Treasury, and the Service is minimal, 
unclear, and extremely difficult to interpret when attempting to apply it to “tax 
planning” products. The Code section, regulations and related material were clearly 
written with a view toward the sale of “traditional” tax shelters. That is, the rules 
anticipate that there will be the sale of a partnership interest by a promoter which 
purports to allow an investor to claim deductions significantly in excess of their 
investment. While the rules are written broadly enough to arguably include OP1S and 
other purely tax planning products, they are not easily applied to the marketing of an idea 
or strategy to a client which carries with it tax advantage. 

Although OP1S includes the purchase of securities by the investor, the tax results are 
driven simply by an interpretation of the application of Code section 302 and the 
regulations thereunder. When coupled with the Service’s apparent lack of enforcement 
effort, the lack of specific guidance is a further indication that the risk of noncompliance 
with the rules could be excused. 
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Based on the above arguments, it is my recommendation that KPMG does not 
register the OPIS product as a tax shelter. Any financial exposure that may be 
applicable can easily be dealt with by setting up a reserve against fees collected. 
Given the relatively nominal amount of such potential penalties, the Firm’s 
financial results should not be affected by this decision. 

In summary, I believe that the rewards of a successful marketing of the OPIS 
product (and the competitive disadvantages which may result from registration) 
far exceed the financial exposure to penalties that may arise. Once you have had 
an opportunity to review this information, I request that we have a conference with 
the persons on the distribution list (and any other relevant parties) to come to a 
conclusion with respect to my recommendation. As you know, we must 
immediately deal with this issue in order to proceed with the OPIS product. 


Distribution List: 

Mark Springer 
Doug Ammerman 
Walter Duer 
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To Gregg Ritchie Date May 26, 1998 

Warner Center 

From Jeffrey C. Zysik 

Washington National Tax - Tax Innovation Center 
Registration 

Issue: What is the financial consequence of failing to register a tax shelter, as required by 
section 6111 of the Internal Revenue Code (Code)? 

Answer: Section 6111(a) requires a “tax shelter organizer” to register a tax shelter in the 
manner provided for by the Secretary not later than the first day on which the shelter is for 
sale. Failure to register a tax shelter as defined in sec. 61 1 1(c) may result in a penalty equal to 
the greater of $500 or 1 percent of the “aggregate amount invested” in the tax shelter. 1 Sec. 
6707(a)(2). Pursuant to Temp. Regs. 301.6707-1T Q/A-l, “aggregate amount” is determined 
in the same manner as prescribed in temp. regs. 301.61 1 1-1T Q/A-21. Q/A-21 defines 

“aggregate amount” as the amount “to be received from the sale of interests in the investment 
and includes all cash, the fair market value of all property contributed, and the principal 
amount of all indebtedness received in exchange for interest in the investment . . ” 

There is no authority that treats the amount of the deduction allowable by reason of the 
investment as the “aggregate amount invested” for purposes of the sec. 6707 penalty. 
Furthermore, because the amount of deductions potentially allowable by reason of an 
investment in a tax shelter is a key concept in determining if a tax shelter must be registered 
under sec. 611 1(c) (it is used to calculate the tax shelter ratio, see sec. 61 1 l(cX2) and temp, 
regs. 301.61 1 1-1T Q/A-5&6), sec. 6707 could easily have referenced this amount as a factor in 
calculating the penalty. Since sec. 6707 does not reference the possible deductions allowable 
as a factor in determining the penalty, the amount of deductions generated appears to be 
irrelevant in calculating the penalty. 

Issue: Who bears the burden of the penalty? 

Answer: The liability is joint and several among all persons who had a duty to register. 
Temp. Regs. 301. 6707- IT Q/A-9. 

Issue: Is there a reasonable cause exception to the penalty? 

Answer: Yes,, there is a reasonable cause exception to registration. Sec. 6707(aXO> last 
sentence. Existence of reasonable cause is a factual question. All representations known (or 


Sierto jcz 
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1 Contrast this penalty to that applicable to confidential corporate tax shelters. Failure to register a 
confidential corporate tax shelter (defined at 611 1(d)) may result in a penalty equal to the greater of $10,000 or 
50 percent (75 percent if the failure is intentional) of tire fees paid to all promoters. Sec. 6707(a)(3). 
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which should have been known) by a tax shelter organizer must be taken into account in 
determining if reasonable cause exists. A tax shelter organizer is deemed to know all 
representations known by sellers of the shelter. Temp. Regs. 30I.6707-1T Q/A-4. 

Issue: Are there other penalties which could apply in this circumstance? 

Answer: It is also possible that the sec. 6700 penalty for promotion of an “abuse tax shelter” 
would apply. This penalty is the lesser of $1,000 or 100 percent of the gross income derived 
(or to be derived) by the promoter for each activity related to the shelter. The statute does not 
define “activity” and no regulations have been issued under this section. Sec. 6700(a). 

Issue: Did the sec. 61 1 1 registration requirements change as a result of 1997 legislation? 

Answer: Yes, but not with respect to the requirement to register a product which is 
marketed to individuals. The definition of a sec. 6111 tax shelter was broadened with 
respect to corporate taxpayers. Pursuant to new sec. 61 11(d), if an entity, plan, arrangement 
or transaction has a significant purpose of avoidance or evasion of federal income tax; is 
offered under terms of confidentiality; and the promoters may receive aggregate fees in excess 
of $100,000; the entity, plan, arrangement, or transaction must be registered. This provision 
does not apply to a product which is marketed to individuals provided it is not also offered to 
corporate taxpayers. Further, even if offered to corporate taxpayers. 61 1 1(d) registration is 
not applicable until regulations or other guidance is issued and, even then, would be applicable 
only if offered under conditions of confidentiality. No such guidance has yet been issued. 
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To Gregg Ritchie Date May 26, 1998 

Warner Center 

From Jeffrey C. Zysik 

Washington National Tax - Tax Innovation Center 
Registration 

Issue: What is the financial consequence of failing to register a tax shelter, as required by 
section 6111 of the Internal Revenue Code (Code)? 

Answer: Section 6111(a) requires a “tax shelter organizer" to register a tax shelter in the 
manner provided for by the Secretary not later than the first day on which the shelter is for 
sale. Failure to register a tax shelter as defined in sec. 61 1 1(c) may result in a penalty equal to 
the greater of $500 or 1 percent of the “aggregate amount invested" in the tax shelter. 1 Sec. 
6707(a)(2). Pursuant to Temp. Regs. 301.6707-1T Q/A-l, “aggregate amount” is determined 
in the same manner as prescribed in temp. regs. 301.61 1 1 - IT Q/A-2I. Q/A-21 defines 

"aggregate amount” as the amount “to be received from the sale of interests in the investment 
and includes all cash, the fair market value of all property contributed, and the principal 
amount of ail indebtedness received in exchange for interest in the investment . . .” 

There is no authority that treats the amount of the deduction allowable by reason of the 
investment as the “aggregate amount invested” for purposes of the sec. 6707 penalty. 
Furthermore, because the amount of deductions potentially allowable by reason of an 
investment in a tax shelter is a key concept in determining if a tax shelter must be registered 
under sec. 61 1 1(c) (it is used to calculate the tax shelter ratio, see sec. 61 1 1(c)(2) and temp, 
regs. 301 .61 1 1-1T Q/A-5&6), sec. 6707 could easily have referenced this amount as a factor in 
calculating the penalty. Since sec. 6707 does not reference the possible deductions allowable 
as a factor in determining the penalty, the amount of deductions generated appears to be 
irrelevant in calculating the penalty. 

Issue: Who bears the burden of the penalty? 

Answer The liability is joint and several among ati persons who had a duty to register. 
Temp. Regs. 301. 6707- IT Q/A-9. 

Issue: Is there a reasonable cause exception to the penalty? 

Answer: Yes,, there is a reasonable cause exception to registration. Sec. 6707(a)(1), last 
sentence. Existence of reasonable cause is a factual question. All representations known (or 
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1 Contrast this penalty to that applicable to confidential corporate tax shelters. Failure to register a 
confidential corporate tax shelter (defined at 6 1 1 1(d)) may result in a penalty equal to the greaier of $ 10.000 or 
50 percent (75 percent if the failure is intentional) of the fees paid to all promoters. Sec. 6707(aX3)- 
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which should have been known) by a tax shelter organizer must be taken into account in 
determining if reasonable cause exists. A tax shelter organizer is deemed to know all 
representations known by sellers of the shelter. Temp. Regs. 30 1.6707- IT Q/A-4. 

Issue: Are there other penalties which could apply in this circumstance? 

Answer: It is also possible that the sec. 6700 penalty for promotion of an “abuse tax shelter” 
would apply. This penalty is the lesser of S 1,000 or 100 percent of the gross income derived 
(or to be derived) by the promoter for each activity related to the shelter. The statute does not 
define “activity” and no regulations have been issued under this section. Sec. 6700(a). 

Issue: Did the sec. 61 1 1 registration requirements change as a result of 1997 legislation? 

Answer: Yes, but not with respect to the requirement to register a product which is 
marketed to individuals. The definition of a sec. 6111 tax shelter was broadened with 
respect to corporate taxpayers. Pursuant to new sec. 61 1 1(d), if an entity, plan, arrangement 
or transaction has a significant purpose of avoidance or evasion of federal income tax; is 
offered under terms of confidentiality; and the promoters may receive aggregate fees in excess 
of $100,000; the entity, plan, arrangement, or transaction must be registered. This provision 
does not apply to a product which is marketed to individuals provided it is not also offered to 
corporate taxpayers. Further, even if offered to corporate taxpayers, 6111(d) registration is 
not applicable until regulations or other guidance is issued and, even then, would be applicable 
only if offered under conditions of confidentiality. No such guidance has yet been issued. 
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Application (or Registration of a Tax Shelter 
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H thh b an amended form, enter me ux shelter reg-siret Jon rxmbof previously issued to the tax shoAcr. See Am*nd»d Fonw 82&t on 
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1 ?06 ) 442-9292 

ation 


la Type of busiru^s organUaUom O Partnership frndudlng a Bmltad partnership) b is this offering subfact . 

□ trust □ S corporation □ Schedule C or f ecuvity (Form 1040) to the aggregation rt*» 

KJ Other tSDccifyl ► c Corporation *» the regifeUons? Q Yes □ No 


b Secondary business aaMty cod*. I not applicable, enter 
-"«■ H/A 

3a Type of prbtdpat asset acquired (or to be acquired) - - 

b Was acquisition fora a rettud party? 

□ v« S No . - : : 


d Is the as sat located In a foreign country? 

□ Yes Q No Country ► 

• Means of acquisition: Q Purchase Q Construction 

fl Lease □ Other (specify) ► * 

■rWJfilS • 

f(2) Date placed In sarvice 
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□ Wybrid Q Other (spectfy)> 
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Federal or state agencies? 0 Yes S No 
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□ (2) Property contributions 

O (3) Recourse debt 
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d Source of financing 
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* Foreign-connected financing. II none, check this box tG3: 

otharwbe. enter; 

$ | Country ► 
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Ba Gross deductions 
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REASONABLE BASIS ANALYSIS OF THE IRC SECTION 61 1 1 (c) TAX 
SHELTER REGISTRATION REQUIREMENTS FOR “OPIS n 


1. Summary 

This memorandum considers whether KPMG Peat Marwick LLP (“KPMG”) is required 
to register the Offshore Portfolio Investment Strategy ( “OPIS”) as a “tax shelter” with 
the Internal Revenue Service (the “Service” or “IRS”) under section 61 1 1 (c) of the 
Internal Revenue Code (the “Code”). 1 We believe there are credible arguments (i.e., that 
there is a reasonable basis) 2 for the position that KPMG is not required to register OPIS 
under section 61 1 1(c). 


II. Overview of OPIS 

OPIS is a strategy in which an individual U.S. investor, for business and other reasons, is 
able to generate a sizable capital loss for use in offsetting capital gain income. The 
strategy involves a number of other parties, including a foreign bank and a foreign limited 
partnership owned by a foreign individual and a foreign corporation. 

OPIS is the initiative of Presidio Advisors, LLC (“Presidio”), an investment advisory 
firm. Presidio approached KPMG for certain services. These services were to include 
general tax advice with respect to OPIS to prospective investors and the rendering of a tax 
opinion to any OPIS investor on the merits of the transaction for federal income tax 
purposes. The law firm of Brown & Wood LLP also is planning to issue a tax opinion 


1 Unless otherwise indicated, all “section” or “§” references are to the Code and all “regulation" or “Treas. 
Reg. §" references are to Treasury regulations promulgated under the Code. 

3 The term “reasonable basis” is not defined for purposes of the tax shelter registration rules. In the 
accuracy-related and preparer penalty contexts, a return position has a “reasonable basis” if the position 
represents a level of accuracy that is significantly higher than “not frivolous” (i.e., not patently improper) 
and lower than “realistic possibility of success” (i.e.. a one- in- three possibility of being sustained on its 
merits if challenged by the IRS). See, e.g., Treas. Reg. § 1 .6662-7(d) and U.S. Treasury Department, 
“Summary of the Administration’s Revenue Proposals," 68 (February 1 993). Proposed Treasury 
regulations indicate that a return position generally satisfies the reasonable basis standard if the position is 
reasonably based on one or more of the “authorities” (such as a statute, committee report, or regulation) 
taken into account in determining whether substantial authority is present for purposes of the substantial 
understatement penalty in section 6662(b)(2) of the Code. See Prop. Treas. Reg. § 1.6662-3(b)(3)- 
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concluding that the desired federal income tax results to the U.S. investor are more-Iikelv- 
than-not the proper results under applicable U.S. tax laws. 

OPIS is not required to be registered under a federal or state law regulating securities or 
sold pursuant to an exemption from registration requiring the filing of a notice with a 
federal or state agency regulating the offering or sale of securities. KPMG’s fees for its 
services will be a fixed fee computed on a value-added basis and will not be based on the 
amount of any actual loss sustained. 


Ill, Technical Background 

A. Brief History of Sections 61 life) and 6707(a)(2) and Treasury Regulations 

Section 61 1 1(a) requires that a “tax shelter” within the meaning of section 61 1 1(c) be 
registered with the Internal Revenue Service. Section 6707(a)(2) provides a penalty for 
not registering a section 611 1(c) tax shelter properly or on time. 

Congress enacted sections 61.11 and 6707 in 1984 to curb a wide range of arrangements 
that it considered to be abusive under the tax laws. See § 141 of the Deficit Reduction 
Act of 1984, Pub. L. No. 98-369, and H. Rep. No. 861, 98th Cong., 2d Sess. 977-84 
(1984) (the “Conference Report”). 3 In 1997, Congress added a new category of “tax 
shelter” to section 61 1 1 (which is in new section 61 1 1(d)), but did not change the rules 
regarding section 61 1 1(c) tax shelters. See § 1 028(a) of the Taxpayer Relief Act of 1997, 
Pub. L. No. 105-34. 


Between 1984 and 1997, there was at least one attempt to repeal the section 6111 
registration requirement. For example, in 1992 a bill, that was not enacted by Congress, 
recommended that the registration requirement be repealed on the grounds that it was no 
longer necessary and that the repeal would reduce paperwork burdens for taxpayers and 
the IRS. According to this bill: 

“As a result of the passive loss provisions (and related provisions) of the Tax 
Reform Act of 1986, tax shelters are no longer being marketed as extensively as 
they were prior to that Act. Registration of tax shelters is therefore no longer 
necessary for the proper administration of the tax laws. Repeal of the registration 


3 Congress made changes to sections 61 1 1 and 6707 in 1986 that arc not relevant to the analysis in this 
memorandum See the following sections of the Tax Reform Act ofl986. Pub. L. No. 99-514: 

§ 201(dX 1 3) (the definition of “related person” in section 61 1 1(cX3)(B){ii) for purposes of computing the 
tax shelter ratio); § 153 1(a) (the percentage of tax credits taken into account under section 61 1 l(c)(2XA) in 
computing the tax shelter ratio); § 1532(a) (the amount of the section 6707(aX2) penalty for not 
registering); § 1533(a) (the amount of the section 6707{bX2) penalty for failing to include a tax shelter 
registration number on a return); and § 1899A(54) (a typographical enor). 
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requirements would reduce paperwork burdens for taxpayers and the IRS.” 
Technical Explanation of § 4907 of H.R. 4210, the Tax Fairness and Economic 
Growth Act of 1992. 

In 1984, Treasury issued temporary regulations interpreting the section 6111 registration 
and the section 6707 penalty rules in an informal question and answer format. See Temp. 
Treas. Reg. § 301.61 1 1-1T (consisting of 60 questions and answers) and § 301. 6707-1 T 
(consisting of 13 questions and answers), T.D. 7964 (August 13, 1984). 4 These 
regulations have never been finalized. There is very little additional guidance. 

B. General Section 61 1 He) and 6707(a)(2) Rules 

Any arrangement that is considered to be a “tax shelter” within the meaning of section 
61 1 1(c) must be registered with the Internal Revenue Service by the day the shelter is first 
offered for sale. See § 61 1 1(a). For this purpose, a “tax shelter” is any investment with 
respect to which any person could reasonably infer from the representations made, or to 
be made, in connection with the offering for sale of interests in the investment, that the 
tax shelter ratio for any investor as of the close of any of the first five years ending after 
the date on which the investment is offered for sale may be greater than 2 to 1 . See § 

61 11(c)(1)(A). The investment also must be required to be registered .under a federal or 
state law regulating securities, sold pursuant to an exemption from registration requiring 
the filing of a notice with a regulatory authority, or a substantial investment. See 
§61 11(c)(1)(B). 

The duty to register is imposed on the “tax shelter organizer.” See § 61 11(a)(1). This 
term is defined expansively to include the person principally responsible for organizing 
the shelter, as well as any person participating in the organization, sale or management of 
the shelter. See § 61 1 1(e)(1) and Temp. Treas. Reg. § 301.61 1 1-1T, Q&A 25-31. 

The penalty for not timely or accurately registering a section 61 1 1 (c) tax shelter is the 
greater of one percent of the aggregate amount invested in the shelter, or $500. See § 
6707(aX2). If a tax shelter is required to be registered but is not registered on time or 
correctly, any tax shelter organizer may be liable for the penalty. See § 6707(a)(1), § 

61 1 1(a) and (e), and Temp. Treas. Reg. § 301 .6707-1T, Q&A 1 -3, and 9. There is a 
reasonable cause exception to the penalty. See § 6707(a)(1) and Temp. Treas. Reg. § 

301 .6707-1T, Q&:A 6-7. 


* The temporary regulations under section 61 1 1 were amended in 1984 and 1986. See T.D. 7990 (October 
26, 1984) and T.D. 8078 (March 3, 1986). 
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IV. Application to OPIS 

A. Summary 

There is a reasonable basis for concluding that OPIS does not have to be registered as a 
“tax shelter” under sections 61 1 1(a) and (c) of the Code. This position is supported by 
both the spirit and letter of the section 6111 registration rules. In addition, it is reasonable 
to conclude that application of the registration rules in this case would violate basic tenets 
of fair and equitable tax administration. These matters are discussed below. 

B. Intent of the Section 6111(c) Registration Rules - Spirit of the Law 

It is clear from the legislative history of the section 61 1 1(c) registration rules that 
Congress was targeting syndicated investment offerings, not customized tax planning 
arrangements like OPIS, when Congress enacted section 61 1 1(c) in 1984. The Senate 
Report stressed that: 

“The committee is concerned that promoters of and investors in syndicated 
investments and tax shelters are profiting from the inability of the Treasury 
to effectively examine every return.” (Emphasis added.) S. Rep. No. 169, 

98th Cong., 2d Sess. 425-26 (Vol. 1 1984). 5 

This focus is supported by an example of a tax shelter subject to registration in the 
Conference Report and by other examples in the regulations, none of which identifies 
arrangements like OPIS. To the contrary, these examples suggest that Congress (and the 
Service) were targeting investments in pass-through entities, with the same or a similar 
price per investment unit, that involved tax benefits from tangible assets (like master- 
recordings or Films) or service contracts or leases. See, e.g., the Conference Report at 
979-980 and Temp. Treas. Reg. § 301.61 11-1T Q&A 22 (involving 32 investors in 8 
limited partnerships holding a separate master recording or film); Temp. Treas. Reg. § 
301.61 1 1 -IT Q&A 24 (involving interests in a cattle feeding operation); Temp. Treas. 
Reg. § 301.61 1 1-1T Q&A 45A (involving interests in a blind pool); Temp. Treas. Reg. § 
301 .61 1 1-1T Q&A 46 (involving the sale of a building to five investors followed by a 
syndication of the building). See also Mitchell v. United States, 89-2 USTC Para. 9494 
(Bankr. W. Dst. Wash. 1989) (upholding a section 6707 penalty for failure to register a 
section 61 1 1(c) tax shelter involving 32 investors in a partnership holding a hydroelectric 
plant). 6 


s The Conference Report does not contain a different emphasis. The Senate Report is cited, instead of the 
Conference Report, because the latter report does not include a part entitled "Reasons for Change.” 

6 This case's subsequent history, which involved a different issue, was as follows: amended, 90-1 USTC 
Para. 50040 (Bankr. W. Dst. Wash. 1989); aff’d, 90-2 USTC Para. 50495 (W. Dst. Wash. 1990); rev'd, 92- 
2 USTC Para. 50512 (9th Cir. 1992). 
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Congressional statements as to the type of information that should be reported on the 
registration forms also support this narrower reading of “tax shelter.” According to the 
Conference Report: 

“The conferees anticipate that the Interna! Revenue Service will provide for 
registration using a form which will require that information such as the 
following be provided: ... the type of business organization of the shelter and 
its accounting method, information concerning the business activities and 
principal asset of the shelter ... the number and cost of investment units 
available, the acquisition cost per unit, and the date the first unit may be offered 
for sale.” Conference Report, at 980. 

It also is reasonable to assume that when Congress enacted section 61 11(c) in 1984, 
Congress had its eyes on the types of tax-advantaged transactions typically marketed in 
the 1980s. An example of these would be a limited partnership with an overvalued 
lithographic plate that allowed investors (using non-recourse debt) to reap tax benefits in 
the form of investment tax credits, accelerated depreciation, and interest deductions far in 
excess of the cost of their investment units. This emphasis is consistent with the example 
in the Conference Report noted above of a tax shelter that consisted of several limited 
partnerships, each investing in a separate master recording or film. See Conference 
Report, at 979-980. 

The intended coverage of the section 61 1 1(c) registration rules also is illustrated by the 
reasons given for the proposed repeal of section 61 1 1(c) in 1992. As indicated in Part HI 
of this memorandum - Technical Background, above, the repeal was proposed in 
significant part because of changes made to the tax laws since 1984 (such as the passive 
loss and at-risk rules) that would limit the availability or use of flow-through benefits. 

See the Technical Explanation of § 4907 of HR. 4210, the Tax Fairness and Economic 
Growth Act of 1 992. 

Moreover, reasonable limits on the definition of “tax shelter” are essential if the 
registration regime is to reflect Congress’ focus on curbing syndicated pass-through 
investment offerings by shelter promoters. The definition of “tax shelter organizer” 
potentially is so broad that this definition (when read in tandem with a broad reading of 
the “tax shelter” definition) could encompass any tax adviser offering a tax planning idea 
for which the adviser received a value-added fee. The regulations provide that a person 
that participates in the organization, management, or sale of a tax shelter (e.g., by writing 
a tax opinion) will be viewed as a “tax shelter organizer” if the person shares in the 
entrepreneurial risk of the venture. A person is considered to share in this risk if: 

“(e.g., the [person’s] compensation is based in whole or in part upon (i) whether 
interests in the tax shelter are actually sold or (ii) the number or value of the units 
in the lax shelter that are sold), or if the person will receive an interest in the tax 
shelter as part or all of the person’s compensation.” Temp. Treas. Reg. § 

301.611 1-1TQ&A 30. 
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See also Conference Report, at 979. Clearly, if Congress had intended to focus to such an 
extent on the structure of advisors’ fees in the federal tax field, Congress could have done 
so much more directly. It seems more reasonable to assume that Congress was zeroing in 
on a much more limited class of arrangements considered to be abusive at that time, and 
had no intention of addressing or radically overhauling the fee structure of the legal and 
accounting professions. 

Furthermore, the fact that Congress added a new category of tax shelter subject to 
registration (a section 6111(d) shelter) in 1997 without repealing section 61 1 1(c) does not 
indicate that Congress intended to breathe new life into or “re-enact” section 61 11(c). 
Congress’ change to one statutory provision without altering a related provision could be 
viewed as a reaffirmation of the related provision. This view is accorded more weight, 
however, when a particular issue such as the definition of a key statutory phrase, has been 
clarified by a judicial decision or administrative pronouncement, and Congress thereafter 
acts with respect to the statute leaving the previous resolution of the issue untouched. See 
Red Lion Broadcasting v. FCC, 395 U.S. 367, 381-82 (1969), and United States v. Board 
of Comm’rs, 435 U.S. 1 10, 135 (1978). Conversely, where little or no judicial or 
administrative action with respect to a particular aspect of a statue has occurred, in 
general little guidance can be drawn from the fact that Congress subsequently re-enacts 
the statute without changing the earlier provision. See United States v. Board of 
Comm'rs. supra, at 148-49. 

If anything, the addition of a new category of tax shelter (section 61 1 1(d)) in 1 997 
suggests that Congress did not view the earlier category (section 61 1 1(c)) as sufficiently 
broad. This view is supported by the fact that the section 61 1 1(d) definition of “tax 
shelter” refers to “any entity, plan, arrangement or transaction” while the section 61 1 1(c) 
definition looks only to an “investment.” This contrast in wording supports the argument 
that the section 611 1(c) version targeted syndicated investment offerings, rather than the 
separate offerings of tax planning ideas. 

C. Technical Analysis -- “Letter of the Law” 

7. OP1S Does Not Satisfy the "Tax Shelter Ratio " Test 

There is a reasonable argument for concluding that the “tax shelter ratio” requirement is 
not met in the case of OP1S, because capital losses should not be treated as “deductions” 
for purposes of that ratio. According to the Code, an arrangement will be treated as a “tax 
shelter” only if it is reasonable to expect that the “tax shelter ratio” for any investor as of 
the close of any of the first five years of the shelter may exceed 2 to 1 . See § 61 1 l(cXl). 
The “tax shelter ratio” is the ratio of the aggregate amount of the deductions plus 350% of 
the credits represented as being potentially allowable to investors under Subtitle A to the 
investor’s “investment base.” See § 61 1 1(c)(2). 
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Although the Code clearly refers to an ordinary loss as a “deduction” (see section 165), 
we are not aware of any similar Code provision characterizing the amount of a capital 
loss as a “deduction.” Instead, the Code views capital losses as an offset of capital gain, 
with the excess in the case of individuals being deductible from ordinary income (subject 
to certain limits). See § 1211(a) and (b). 

If Congress had wanted to include capita! losses in the ratio, Congress easily could have 
done so. For example, section 61 1 1(b)(2) requires any investor in a shelter claiming a 
“deduction, credit, or other tax benefit” (emphasis added) from the shelter to include the 
shelter’s registration number on the investor’s tax return. No such language was included 
in the definition of “tax shelter ratio.” 

This reading of “deduction” also is supported by the instructions to the registration form - 
- Form 8264, Application for Registration of a Tax Shelter. These instructions (page 5, 
Items 8a and 8b) specifically list 25 types of deductions to be taken into account in 
computing the ratio and no mention in made of “capital loss.” 7 This is so even though the 
instructions list “ordinary loss from sale of an asset” as a deduction for purposes of the 
ratio. There is a place on the form for “other,” but it is reasonable to assume given the 
specific listing of “ordinary loss” that “capital loss” also would have been specifically 
listed and not left to “other” had there been an intent to include capital losses. 

Although tax forms and instructions are not “authority” for purposes of certain penalty 
provisions of the Code, such as the accuracy-related penalty, the forms and instructions 
should be accorded weight in interpreting an ambiguous provision. This is especially the 
case where, as here, there is very limited additional guidance on whether the registration 
provisions would apply to an arrangement like OPIS. See generally, Treas. Reg. § 
1.6694-2(b)(3), Example 4, which provides that a preparer’s reliance on instructions to a 
tax form that are incorrect and contrary to regulations may qualify for the reasonable 
cause and good faith exception to the preparer penalty. 

Furthermore, if capital losses like those in OPIS were treated as “deductions” in 
computing the “tax shelter ratio,” it would appear that publicly traded stock offerings 
could be subject to registration. There is no hint that such offerings were intended to be 
covered by section 61 11(c) and this also supports interpreting “deductions” as excluding 
capital losses. 

Treating capital losses as deductions might require the registration of public offerings, 
because it might be reasonable to expect that the ratio of deductions to “investment base” 


7 The listed deductions are: 1) amortization, 2) charitable contributions, 3) demolition expenses, 4) 
depletion - oil and gas, 5) depletion - other, 6) depreciation, 7) feed expenses, 8) consulting fees, 9) loan 
placement fees, 10) management fees, 1 1) marketing fees, 12) fees - other, 13) financing charges, 14) 
guaranteed payments, 15) intangible drilling costs, 16) interest expense, 17) legal expenses, 18) mining 
development costs, 19) ordinary loss from sale of an asset, 20) rehabilitation expenses, 21) rental 
expenses, 22) research and experimental expenditures, 23) royalties - oil, gas, and mineral, 24) royalties - 
other, 25) soil and water conservation expenditures, 26) other. 
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•would exceed 2 : 1 in any of the first five years of the investment where the investment 
was especially risky and the stock was bought on margin. The “investment base” is the 
sum of the money plus the adjusted basis of property (net of liabilities to which the 
property is subject) contributed by the investor to the shelter. For this purpose, borrowed 
amounts are not counted if such sums were borrowed from any person who participated 
in the organization, sale, or management of the investment or who is related to such a 
person — unless the borrowed amount is unconditionally required to be repaid by the 
investor before the close of the year. See § 61 1 1(c)(3). Amounts borrowed on margin 
might not count in determining “investment base,” because such amounts are borrowed 
from the promoter and might not have to be repaid within a year. 

2. OPISisNota “Substantial Investment" 

There also is a reasonable basis for concluding that OPIS does not satisfy the “substantial 
investment” prong of the tax shelter definition and, therefore, does not have to be 
registered on this ground. To be treated as a “tax shelter,” in addition to having a 2:1 tax 
shelter ratio, the investment must be required to be registered under a federal or state law 
regulating securities, sold pursuant to an exemption from registration requiring the filing 
of a notice, or a substantial investment. OPIS is not required to be registered under a 
federal or state law regulating securities or sold pursuant to an exemption from 
registration. Thus, OPIS would meet this portion of the “tax shelter” definition only if 
OPIS is a “substantial investment.” An investment is a “substantial investment” if the 
aggregate amount which may be offered for sale exceeds $250,000 and there are expected 
to be 5 or more investors. See § 61 1 1 (cX4). 

Similar investments are aggregated in determining whether the $250,000 and 5 or more 
investor prongs are met. Investments are considered “similar” if “they involve similar 
principal business assets and similar plans or arrangements. Investments that include no 
business assets will be considered similar if they involve similar plans or arrangements.” 
Temp. Treas. Reg. § 301 .61 1 1-1 T Q&A 21 and 22. The regulations also state that a tax 
shelter organizer will be presumed to have known of any similar investments offered 
within 12 months of the first offering of an investment. See Temp. Treas. Reg. § 

301.61 11-1T Q&A 23. 

There is no definition of “similar” in the regulations. Absent such clarification, and given 
the inherent ambiguity of the term “similar,” a reasonable argument could be made that 
each OPIS is a more customized tax planning arrangement than the types of syndicated 
investment arrangements intended to be subject to aggregation. For example, in contrast 
to the examples in the Conference Report and Treasury regulations noted above, OPIS is 
not an arrangement designed for multiple investors with a similar price per “investment 
unit.” 

Moreover, the purpose of the aggregation rule was to prevent avoidance of the 
registration of arrangements by dividing the arrangements into separate parts. See, e.g., 
Private Letter Ruling 8842042 (“The principal underlying purpose for aggregating 
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investments is to prevent the avoidance of tax shelter registration through the division of 
what is essentially one investment scheme into multiple parts, none of which separately 

would be required to register ”) This purpose would not be served by requiring 

aggregation of separate OP1S arrangements, as these arrangements by their nature always 
were intended to be marketed on a separate basis. 

D. Fair and Equitable Administration of the Tax Laws 

The Service has a duty to treat taxpayers fairly. If the IRS were to start enforcing 6111 (c) 
after so many years of not administering the provision, the IRS would be selectively 
enforcing the provision. This is impermissible discrimination. See, e.g., Automobile 
Club of Michigan v. Commissioner, 353 U.S. 180, 186(1957). 
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new 

Rom: Jordan. Robert M 

Sent Wednesday. September 16. 1998 1:34 PM 

To: Ebcheld, Jeffrey A; Bickham, Randafl S 

Subject OPIS Workpaper Fites 


After aS the back and forth of presenting the idea to the cfaeot and tmptemenSng. I find I have quite a few 
documents/papers/rwies related lo the OPIS transaction. Rather toan just fie (hem away, t occurs to me that we should 
adopt some standard gu*de6nes regarcfing the minimum and MAXIMUM amount of information to retain. Purging 
unnecessary information now pursuant to an established standard is probably OK. N toe Service asks lor reformation 
down Ihe road (and we have it) wel have to gwe I to toem I suspect Input (ram (gulp) DPP may be appropriate here. 

Regards, 

Bob 
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November 2, 1998 

From: Larry DeLap 

Partner in Charge - DPP-Tax 

To: Mark A. Springer 

Partner in Charge - Tax Innovation Center 

Re: Opining on Federal Tax Penalties 

This memorandum confirms and provides additional guidance on firm policy for opining 
on whether it is more likely than not that an accuracy-related penalty will apply in 
transactions that may be considered “tax shelters” assuming that the desired federal 
income tax results are disallowed by the IRS. For this purpose, a “tax shelter” is any 
entity, investment, plan or arrangement with “a significant purpose” of avoiding or 
evading federal income tax. See IRC § 6662(dX2)(C)(iii) (which defines “tax shelter” for 
purposes of the substantial understatement component of the accuracy-related penalty). 

Background 

Opinions on whether a penalty applies, as opposed to opinions on the underlying merits 
of a transaction, may increase the firm’s risk without providing a corresponding benefit to 
the client in its dealings with the Internal Revenue Service. In the context of corporate 
tax shelters, our ability to opine on the substantial understatement penalty, in particular, 
may be limited by factors in the regulations for determining whether the reasonable cause 
exception to the penalty applies. Nevertheless, an opinion on the substantial 
understatement penalty may be warranted based on arguments as to the validity of the 
regulations and the facts and circumstances of a particular case. 

Policy 

All proposed engagements to issue an opinion letter concluding that it is more likely than 
not that an accuracy-related penalty will not apply (as opposed to an opinion on the 
underlying merits of the tax position) are to be approved by the Partner in Charge of DPP- 
Tax prior to issuance of the engagement letter. See Tax Product Alert No. 97-02 
(December 18, 1997), which sets forth this policy for purposes of the substantial 
understatement penalty. 

Because there may be material differences among cases within a particular strategy, the 
determination as to whether to opine on a penalty generally will be made on a client-by- 
client (as opposed to a strategy-by-strategy) basis and will be based on the facts and 
circumstances of that particular case. In view of the inherent uncertainties in determining 
whether a taxpayer qualifies for the reasonable cause exception to the accuracy-related 
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penalty, there, nevertheless, may be strategies for which an opinion on the penalty would 
not be appropriate. 

In most cases, assuming there is at least a “more likely than not” opinion on the merits, 
the key factors affecting whether an opinion on the penalty is appropriate will be the 
degree of business purpose and economic substance to the transaction. In the context of 
corporate tax shelters, an opinion on the substantial understatement penalty is less likely 
if the taxpayer’s claimed tax benefits are unreasonable in relation to its investment in the 
shelter. See Treas. Reg. § 1 .6664-4(e)(3). This factor, however, may be less applicable 
where, for example, the strategy involves a redeployment of existing assets within the 
corporate group. The existence of a confidentiality agreement with the promoter or 
organizer of the transaction may affect our ability to opine on the substantial 
understatement penalty. 
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From / 0=KPMG / OU=US/CN=RECI PI ENTS/CN=41900 
From: /0=KPMG /OU-US /CN=REC I P I ENTS / CN= 41900 
To: / 0=KPMG/0U=US /CR=RECI PI ENTS /CN=20 499 
Subject: Quadra swap and call 
Sent: 1998-12-22 16:32:07.578 
Date: 1998-12-22 16:32:07.734 
X-Folder: Swap 

Jeff, 


FYI 

More people are inquiring if they can take their swap loss in 1998. I have a 
call in to Randy to see if he has decided. 

Angie 

Original Message 

From: Napier, Angie 

Sent: Monday, December 21, 1998 4:04 PM 
To: Brennan, James 

Cc: Bickham, Randall S 

Subject: Quadra swap and call 

Jim, 



I spoke to 


regarding the following issues: 


1. When do the swaps terminate and can they be settled early to recognize a 
loss in 1998? All of the swaps terminate in 1999. Quadra has had 2 KPMG people 
inquire about terminating the swap in 1998 to recognize the loss in 1998. 

Quadra has decided that this is a KPMG issue because the opinions are to state 
that this swap is a 90 day swap. She has left this issue up to Randy to- decide. 
She said that the swaps can be terminated early if both parties agree, which 
they would. So, it is up to Randy. So far, none have been terminated early. 


2. The status of the upfront calls- which deals have been cash settled to take 
the gain in 1998. Kira is going to fax me a list of the deals that have elected 
to cash settle. She has not received cash settlement forms from 

She will keep me updated as new elections are 


received. 


Angie 
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From / 0- KPMG / 00= US /CN=REC I PI ENT S / CN= 20483 
From: /O=KPMG/OU=US/CN=RECIPIENTS/CN=20483 
To: /O=KPMG/OU s =US/CN=RECIPIENTS/CN=204 99 
Subject: BLIPS 

Sent: 1999-03-01 22:48:00.855 
Date: 1999-03-01 22:48:01.401 
X- Folder: BLIPS 


Jeff: 

Per our discussion, you will memorialize the respoenses from the team re 
technical analysis (w/ the exception of business purpose, economic substance, 
ACM, etc.), and next steps for the development team. Thanks, 

Mark 

202-467-3807 

— _ — Original Message 

From: Sams, James K 

Sent: Monday, March 01, 1999 2:51 PM 

To: Smith, Richard H; Rosenthal, Steven M 

Cc: Wiesner, Philip J; Zysik, Jeffrey C; Springer, Mark A 

Subject: RE: BLIPS 

This is to confirm that I am at a more likely than not level of comfort for the 
position that the transactions proposed to be entered into by the partnership — 
properly structured and with appropriate procedureal requirements satisfied — 
will be treated as section 988 transactions within the meaning of section 
988(c) . 

I am NOT at that level of comfort, however, for the proposition that the entire 
loss realized or recognized at the partner level would be treated as foreign 
exchange loss and therefore would be treated as ordinary loss under the 
provisions of section 988. While the language of the regulations does not 
clearly support a "non-ordinary” treatment (section 1 . 988-2 (d) (4 ) ) , the 
legislative history, general rules of section 988 governing computation of 
exchange gain or loss and the anti-abuse rule of section 1. 988-2 (d) militate 
against a conclusion that a loss arising from a substituted basis would 
necessarily be treated as section 988 loss. 

In our discussions with Jeff I did not perceive this issue to be a deal-breaker 
by any stretch as it merely goes to characterization. Clearly, of course, it 
limits the potential marketability of the transaction. We have explored this 
issue in some detail (there really is not much out there) but would be happy to 
discuss and consider arguments that could be raised by way of analogue, etc. 

I do not perceive there to be any other issues within the INTL arena that 
otherwise affect the substance of the transaction. 

Please let me know if you have any questions or comments. 

Regards, 

Jim 

James K Sams 
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Original Message 

From: Smith, Richard H 

Sent: Saturday, February 27, 1999 1:17 PM 
To: Sams, James K; Rosenthal, Steven M 

Cc: Wiesner, Philip J 

Subject: FW: BLIPS 

Gentlemen, 

I want to cirlce back with the two of you to confirm that you do not have issues 
within your jurisdiction that would act as deal breakers for the transaction. 

The restructuring referred to below would have the investor exit the transaction 
prior to repayment of the loan and the prepayment penalty. This should avoid the 
705 issue altogether as well as the OID gross v. net determination. Sections 752 
and 465 are very much stand alone, although we will want to include discussions 
about the treatment of bond premium, for example, bond premium is not taxable 
upon receipt by the investor. On business purpose / economic substance / anti- 
abuse, we believe that analysis roughly stated is dependent upon whether (1) the 
transaction occurs in the fashion described (we assume that this can be 
accomplished) and (2) the investor making representations about its effort to 
make a profit (other than from tax benefits) . The only issue that I feel remains 
outstanding is the section 163 anti-abuse rule. Are there any others? Steve and 
Jim, please let me know whether there are additional issues that need to be 
analyzed. 

Steve — on section 163 anti-abuse you have previously indicated that you did 
not think this is a problem. My sense is that you would be able to conclude 
using much the same approach that Phil and I discussed re: business purpose, 
etc. Please confirm / expand / deny. 

As my message indicates, there will be much effort to get an opinion letter in 
shape. While this will be primarily PFP's responsibility, we will each need to 
help directly and with additional resources. 

After the opinion letter is whipped into shape, Larry DeLap's review will be 
undertaken. 

Thanks, 

Richard 


Original Message 

From: Smith, Richard H 

Sent: Saturday, February 27, 1999 12:56 PM 
To: Eischeid, Jeffrey A 

Cc: Wiesner, Philip J; DeLap, Larry; Watson, Mark T; Springer, Mark A; Sams, 

James K; Rosenthal, Steven M; Elgin, Evelyn; Gardner, John H; Larkins, Richard 
G; Zysik, Jeffrey C 
Subject: BLIPS 

Jeff, 
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This is to confirm our discussion yesterday afternoon. 

With regard to the following issues, we believe that we can conclude in a manner 
that makes the BLIPS product technically viable on a "more-likely-than-nofc" 
basis: 


* section 752 

* section 705(a) (2} (B) 

* section 465 

* business purpose / economic substance / various anti -abuse rules 

I have discussed these positions with Phil Wiesner. I have not had the 
opportunity to circle back with Jim Saras or Steve Rosenthal, but these 
conclusions take into account analyses they had set forth earlier. I will close 
this loop over the weekend. 

To best position our clients, we believe that the transaction should be 
restructured slightly. We believe that the opinion letter should be redrafted to 
add, expand, and/or delete certain analyses. We also believe that we must craft 
the representations in a more focused manner. 

We look forward to meeting with Randy Bickham next week to get the process 
underway of getting a completed opinion letter drafted. 

Thanks, 

Richard H. Smith 
Washington National Tax 
rhsmithQkpmg . com 
Phone: (202) 467-3855 

Fax: (202) 822-8887 
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From rruble@brownwoodlaw.com 

Received: from kpmg.com (pa0016c4.kpmg.com (130.100.150.27}} by 

meomexcOO . kweb.us . kpmg . com with SMTP (Microsoft Exchange Internet Mail Service 

Version 5.5.2448.0} 

id F34T3JJ7; Fri, 5 Mar 1999 10:20:39 -0500 
Received: from pa0016cl.kpmg.com by kpmg. com(8 . 8 . 8/8. 8 . 8) with ESMTP id 
KAA00889; Fri, 5 Mar 1999 10:25:11 -0500 (EST) 

Received: by pa0016cl.kpmg.com; id KAA23577; Fri, 5 Mar 1999 10:25:10 -0500 
(EST) 

Received: from unknown (208 . 140. 184 . 10) by pa0016cl.kpmg.com via smap (3.2) 
id xma019550; Fri, 5 Mar 99 10:17:13 -0500 
Received: by nynotes2 .brownwoodlaw. com (Lotus SMTP MTA vl.2 (600.1 3-26-1998)) 
id 8525672B. 0054226D ; Fri, 5 Mar 1999 10:18:58 -0500 
X-Lotus-FromDomain: BWLLP 

From: "R. J. Ruble" <rruble@brownwoodlaw.com> 

To: "Eischeid, Jeffrey A" <eischeid6kpmg.com> 
cc: rbickham6kpmg.com 

Message-ID: <8525672B.0052DC69.006nynotes2.brownwoodlaw.com> 

Date: Fri, 5 Mar 1999 10:20:05 -0500 
Subject: Re: 988 
X- Folder: BLIPS 

Jeef : 

Other than what I sent to you, I have no answer. My clients have done 
about $1 billion of 357c deals using currency. Sec. 362 is essentially a 
carry over basis transaction with transferor gain added on.. The deals have 
been reviewed and signed off on by AA and the C of PWC withiut issue on 
this point. In addition a number of well known law firms have reached the 
same result reviewing it for ther clients. 

988(a)(1)(A) provides that gain or loss attributable to a 988 
transaction is ordinary. 988 (c) (1)0) (i) treats the disposition of a 
non-functional currency as a 988 transaction and treats the gain or loss as 
foreign currency gain or loss. The 1.998-2 regulations are consistent with 
this. It therefor appears to 'me that if the taxpayer were disposing of 
foreign currency itself, it is more likely than not that the entire loss 
would be ordinary under these rules. I also believe that the same should 
apply to options, forwards or futures in the currency, although it amay be 
-less clear. 

As a way to deal with this in the context of BLIPS, maybe everyone 
wuold feel better if the partner ship reduced the amount to be distributed 
to the investor to the foreign currency itself and this was distributed to 
the investor. In that case the rules I set out above would clearly apply. 
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T ©: innovative Strategies Team 

from; Mark Watson 

Rc: Repotting a loss from a Section 988 transaction 

issue 

If an individual taxpayer or a single member LLC owned by an individual realizes a loss 
front a Section 988 transaction, on what form or forms should that loss be reported for 
federal income lax purposes? 

Conclusion 

If a loss from a Section 988 transaction is characterized as an ordinary loss, the loss 
should be repotted on line 10 of Form 4797 and line 14 of the taxpayer's Form 1040. If • 
loss from a Section 988 transaction is characterized as a capital loss, the loss should be 
reported on Schedule D {Form 1040). 

Analysis 

Section 988 Transactions 

According to Section 988(a)OXA). “any foreign currency gain or loss attributable to a 
section 988 transaction shall be computed separately and treated as ordinary income or 
loss (as the case may be).” Treasury Regulation Section 1. 988- l(aXl) defines the term 
“Section 988 transaction” as including the following transactions: 

• A disposition of nonfunctional currency. 1 

• Any of the following transactions if any amount which the taxpayer is entitled to 
receive or is required to pay by reason of such transaction is denominated in terms of 
a nonfunctional currency or is determined by reference to the value of one or more 
nonfunctional currencies: 

• Acquiring a debt instrument or becoming an obligor under a debt instrument 


1 The term "awfuactieiul aureatcy" menu with respect *o a taxpayer a aurency other titan the taxpayer's 
"functional currency “ Treas. Re*. Sec. 1.968-1(0. In the case of • U.S. taxpayer, the tenn "fmctkoal 
currency" generally means the US. 4oflv. IRC Section 965(b)(1)- 
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• Entering into or acquiring any forward contract futures contract option, warrant 
or similar financial instrument if the underlying property to which the instrument 
ultimately relates is a nonfunctional currency. 2 . 

Thus, pursuant to the general rule of Section 988(aXl). even if a Section 988 gain or loss 
is generated by the disposition of a capital asset (as opposed to a non-capital asset), such 
gain or loss is nevertheless characterized as an ordinary gain or toss. However, in the 
case of a foreign currency gain or loss that is attributable to a forward contract, a futures 
contract, or option which is a capital asset in the hands of the taxpayer and is not a part of 
a straddle (within the meaning of Section 1092(c), without regard to paragraph (4) 
thereof), a taxpayer may elect to treat such gain or loss as capital gain or loss (as die case 
may be). 1 Treasury Regulation Section 1.988-3(b)(3) sets forth die requirements for 
making such an election. 

Form 4797 

The instructions to Form 4797 provide that the form is to be used to report the following 
transactions: 

• The sale or exchange of property used in a trade or business; depreciable and 
amortizable property, oil gas, geothermal, or other mineral properties; and Section 
126 property. 

• The involuntary conversion of property used in a trade or business and capital assets 
held in connection with a trade or business or a transaction entered into for profit 

• The disposition of non-capital assets (other than inventory or property held primarily 
for sale to customers in the ordinary course of a trade or business). 

• The recapture of Section 1 79 expense deductions for partners and S corporation 
shareholders from property dispositions by partnerships and S corporations. 


* For example, entering into or acquaint a forward contract to purchase a nonfunctional currency. Kt option 
to cater a to a forward coo Usa to purchase a nonfunctional currency, an option to purchase a Wood 
denominated in or d>c payments of which are determined hy reference u> the value of a nonfunctional 
cvarotcy. or a warrant to purchase ncofwtctkmaicanrency would constiMc a Section 9M feansacuoo. 
However, entering into or acquiring a farwud contract to purchase wheat denominated in a aonfanclkaul 
currency, an option to enter into a forward contract to purchase wheat denominated in a nonfunctional 
currency, or a warrant to purchase Stock denominated in a nonfunctional caarency would not constitute a 
Section 988 trwuactkn. See Tina. keg. See. 1.911- l(»X2Xi» K-M. 

* IRC Section 9t8(aKlXB). However, a forct gn cmrcccy gain or k*s ixu is atmbuuWe to a regulated 
fatten contract ora noneqmty option with respect to which an ejection under Section 9tt(cX 1 XP)t*D «* “ 
effect may not be treated as capital pin or kos. See Treats. Reg. S«e. l.VMOfoXDfw) 
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• The computation of recapture amounts under Sections 179 and 280F{b)(2), when the 
business use of Section 179 or listed property drops to 50 percent or less. 

Arguably, in the context of the BLIPS transaction, any gain or loss realized by the 
investor when he or she (or the single member LLQ disposes of the nonfunctional 
currency (or other Section 988 asset) would not be reported on Ferns 4797 because it 
does not fall within one of the above listed transactions. However, the instructions to line 
10 of Form 4797 indicate that a loss from the disposition of Section 1244 stock is to be 
reported on line 10 of Form 4797 to the extent such loss does not exceed the amount that 
may be treated as an ordinary loss under Section 1 244(b). Any loss in excess of the 
amount allowed to be treated as an ordinary loss under Section 1 244(b) is to be reported 
on Schedule D. 

Section 1244(a) provides that, in the case of an individual, "a loss on section 1244 stock 
issued to such individual or to a partnership which would (but for this section) be treated 
as a loss from the sale or exchange of a capital asset shall, to the extent provided in 
f section 1244(b)), be treated as an ordinary loss." Similar to Section 1244 stock, loss 
generated upon the disposition of a nonfunctional currency (or other Section 988 asset) 
by an investor in BLIPS would, absent Section 988(aXD(A), typically be treated as a loss 
from the sale or exchange of a capital asset By analogy, therefore, it appears appropriate 
to report a loss from a Section 988 transaction on line 10 of Form 4797 to the extent such 
loss is characterized as an ordinary loss. 4 If a loss from a Section 988 transaction is 
characterized as a capital loss pursuant to Section 988(*XIXB), then such loss should be 
reported on Schedule D. 


* The amount reported 00 line 10 of Form 4797 would ako be reported 00 line M of fee taxpayer's Form 
I M0. 
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From; 

Sent: 

To: 

Subject: 


Brennan, James 

Thursday, March 16, 2000 5:09 PM 

Napier, Angie 

FW: BUPS 90S losses 


FYI 


- — Original Message 

From: Watson, Mark T 
Sent Thursday. March 16. 2000 4*5 PM 
To: Paute, Robin M; Brennan, James 

Subject RE- BUPS 988 losses 

Hey. t don't make firm policy. AH I can do is tel you how I see it It is up to each professional to decide whether or 
not to heed my advice. 


Fram: Pm*. Rob* M 

Sent Thursday. Mweb IS. 2000 4: <8 PHI 

Toe Watson, MarkT; Braflnan, Jam« 

Subject R& BLIPS 9S8 k>ss«* 

does this mean that there is sufficient flexixfity tot each parmer can deckle how ttey want to report fc, or are 
you steadtast in your opinion that 4 goes on a Form 4797? 


— Original Message — 

From: Watson, Mat T 

Sent Thursday. Hard* 16, 2000 1:16 PM 

Tm fireman, James 

Cc Paute, Rr*m M 

Subject: RE; BIB'S 984 tosses 

I think the losses should be reported by to individual on Form 4797. However, others disagree. 

— Original Message — 

From: Brennan. James 

Sent Wednesday, itvch IS. 2000 2JS PM 

To: Watson. Irtarir T 

Cc; Pauls, Bctm M 

Subject BLIPS 988 losses 

Mark. 

Have you concluded that the 968 losses from the fund cannot be reported on Schedule E of form 
1040? I know that 4797 was your conchrsfcm; however, a! the partrvershp level, even though 4797 
was used to report these losses, the fund was not in a trade or business and, therefore, these losses 
Sowed to fine 7 of schedule K. other income. Can they subsequently be reported on Schedule E, or 
do they go on 4797 at the individual level also? 

Thanks. 

Jim Brennan 

Manager 

kpmgLLP 

Personal Financial Planning Group 
(494) 222-3426 
iamesbrennan@kpmg.com 
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Our conclusions are Smiled to the conclusions specifically set forth herein and are 
based on the completeness and accuracy of the above-slated facts, assumptions 
and representations. If any of the foregoing facts, assumptions or representations is 
not entirety complete or accurate, it is imperative that we be informed immediately, 
as the inaccuracy or incompleteness cotfd have a material effect on our conclusions. 
We are retying upon the relevant provisions of the internal Revenue Code of 1986. 
as amended, the regulations thereunder, and the judicial and administrative 
interpretations thereof. These authorities are subject to change, retroaclrvety and/or 
prospectively, and any such changes could affect the valkSty of our conclusions. We 
w9 not update our advice for subsequent changes or modifications to the law and 
regulations or to the judicial and administrative interpretations thereof. 


The information in this emai is confidential and may be legally privileged. It is 
intended solely for the addressee. Access to tois emai by anyone else is 
unauthorized. 

If you are not the intended recipient, any disclosure, copying, dtetribution or any action 
taken or omitted to be taken in refcmce on it. is prohibited and may be unlawful When 
addressed to our clients any opinions or advice contained in this ematf are subject to 
toe terms and conditions expressed in tie governing KPMG cfient engagement letter. 


KPMG 0045244 
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Memo to File 

Re. BLIPS Code Section 988 Issue 
Jeff Eischeid/Randy Bickham 
March 31, 1999 


BLIPS is a proprietary investment program developed by Presidio Advisors, LLC. Upon 
termination of the defined investment strategy, an Investor will receive nonfunctional 
foreign currency (or contracts in such currencies) equivalent in value to his partnership 
capital account. This currency will have a “substituted basis” pursuant to Code Section 
732. Under Code Section 732(b), the basis of property, other than money, distributed by 
a partnership to a partner in liquidation of the partner’s interest is equal to the adjusted 
basis of such partner’s interest in the partnership. 

It is reasonably anticipated that this currency will be disposed of at a taxable loss because 
its substituted basis will be significantly higher than its fair market value. The question 
arises as to the appropriate character of this tax loss - ordinary loss or capital loss. 

Code Section 988 unequivocally states that the character of gain or loss from the 
disposition of foreign currency is ordinary. Under Code Section 988(a) exchange gains 
and losses from Code Section 988 transactions are characterized as ordinary, subject to 
the taxpayer electing capital treatment for forward contracts, futures contracts and options 
pursuant to Code Section 988(aXl)(B). Code Section 988 overrides other sections of the 
Code for purposes of determining character, including Code Section 1 234A (gains and 
losses from terminations of rights and obligations with respect to personal property and 
certain Code Section 1256 contracts). 

Code Section 988(a) reads as follows: 

General rule. Notwithstanding any other provision of this chapter- 
( 1 ) Treatment as ordinary income or loss. 

(A) In general. Except as otherwise provided in this section, any foreign 
currency gain or loss attributable to a section 988 transaction shall be 
computed separately and treated as ordinary income or loss (as the case 
may be). 

(B) Special rule for forward contracts, etc. Except as provided in 
regulations, a taxpayer may elect to treat any foreign currency gain or loss 
attributable to a forward contract, a futures contract, or option described 
in subsection (c)(l )(BX»i) which is a capital asset in the hands of the 
taxpayer and which is not a part of a straddle (within the meaning of 
section 1 092(c), without regard to paragraph (4) thereof) as capital gain or 
loss (as the case may be) if the taxpayer makes such election and identifies 
such transaction before the close of the day on which such transaction is 
entered into (or such earlier time as the Secretary may prescribe). 
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“Section 988 transactions” are defined in Code Section 988(c)(1). Code Section 988 
transactions include certain forward contracts, futures contracts, options and similar 
financial instruments. See Code Section 988(c)(l)(B)(iii). Dispositions of nonfunctional 
currencies are also Code Section 988 transactions. See Code Section 988(c)(l)(C)(i). 
Based upon these definitions, the disposition of Investor’s nonfunctional foreign currency 
(or contracts in such currencies) is a “section 988 transaction”. 

“Foreign currency gain or loss” is defined in Code Section 988(b). In general, this section 
limits foreign currency gain or loss to that realized by reason of changes in exchange 
rates. A special rule applies to treat all gain or loss from forward contracts, futures 
contracts, options or similar financial instruments defined in Code Section 
988(cXl)(BXiii) as foreign currency gain or loss. 

Treas. Reg. Section 1 .988-2 provides guidance with respect to the recognition and 
computation of exchange gain or loss. In general, the provisions of the Code applicable 
to the sale or disposition of property apply, e.g., Code Section 1001. Accordingly, Treas. 
Reg. c Section 1 .988-2(a)(2) defines a realized exchange loss as the excess of the adjusted 
basis of nonfunctional currency over the amount realized. 

“Adjusted basis” is defined in Treas. Reg. Section 1 .988-2(a)(2)(iii) as the basis 
determined under the applicable provisions of the Code, e.g., Code Sections 1011 through 
1023. Thus, the Regulations clearly contemplate carryover and substituted basis 
transactions. Code Section 101 1 makes specific reference to basis determined under 
subchapter K, (e.g.. Code Section 732.) 

Note that neither these regulations, nor the preamble to these regulations, limit the 
amount of exchange gain or loss on the disposition of nonfunctional foreign currency to 
that portion of the gain or loss attributable to a change in exchange rates. Instead, the 
regulations simply apply the mechanical provisions of other code sections in order to 
determine the amount of gain or loss and then characterize all of such gain or loss as 
exchange gain or loss. The statutory limitations of Code Sections 988(bXl) and (2) are 
ignored and the special rule of Code Section 988(b)(1) is effectively applied. In other 
words, all gain 6r loss on the disposition of nonfunctional foreign currency is treated as 
exchange gain or loss. 

It appears that this regulatory approach was adopted based upon the legislative history of 
the amendments made to Code Sections 988(b) and (c) in the Technical and 
Miscellaneous Revenue Act of 1 988. The House, Senate and Joint Committees each 
included identical language in their reports describing the measurement and recognition 
of foreign currency gain or loss. The Committees said: “Further, any gain or loss on a 
nonfunctional currency disposition is foreign currency gain or loss regardless of whether 
the difference between acquisition and disposition prices is due to spot rate movements 
between acquisition and disposition dates, forward discount or premium, bid-asked 
spreads, or other factors ” (empasis added). Treasury’s all gain/loss approach is based 
upon this directive. 
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Investor, simply following the literal language of the Treas. Reg. Section 1.988-2 
regulations, would recognize an ordinary loss on the disposition of his nonfunctional 
foreign currency. However, it is possible that such loss may be recharacterized under the 
“substance over form” anti-abuse provision contained in the regulations. Reg. Section 
1 .988-2(f) provides: 

“If the substance of a transaction described in 1 .988-1 (aXl) differs from its form, 
the timing, source and character of gains or losses with respect to such transaction 
may be recharacterized by the Commissioner in accordance with its substance. 

For example, if a taxpayer enters into a transaction that it designates a “currency 
swap contract” that requires the prepayment of all payments to be made or to be 
received (but not both), the Commissioner may recharacterize die contract as a 
loan. In applying the substance over form principle, separate transactions may be 
integrated where appropriate.” 

Accordingly, the Commissioner has the authority to recharacterize the timing, source and 
character of transactions described in Treas. Reg. Section 1.988- 1(a)(1) to the extent the 
substance of such transactions differ from their form. On its face, however, Reg. 

Section 1 .988-2(f) does not provide authority for the Commissioner to recharacterize a 
transaction if its substance and form coincide. 

The starting point of an analysis of Reg. Section 1 .988-2(f) is a “transaction described in 
§1 .98 8- 1(a)(1)”. These transactions include: 

• a disposition of nonfunctional currency; 

• the acquisition of a debt instrument or becoming the obligor under a debt instrument 
denominated in terms of a nonfunctional currency, 

• accruing an item of income or expense (e.g., payables and receivables) denominated 
in terms of a nonfunctional currency; and, 

• the acquisition of a forward contract, futures contract, option, or similar financial 
instrument denominated in terms of a nonfunctional currency. 

Treas. Reg. Section 1 .988-2(f) permits the Commissioner to recharacterize one of these 
transactions if its substance differs from its form. The Reg. provides the example of a 
taxpayer entering into a transaction that it designates as a “currency swap contract” that 
requires the prepayment of all payments to be made or to be received (but not both). The 
transaction is recharacterized by the Commissioner as a loan as a result of the substance 
of the transaction. Accordingly, the special timing and characterization rules under Code 
Section 988 would not apply. Another example in the regulation describes a transaction 
also designated by the taxpayer as a currency swap. The transaction was recharacterized 
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by the Commissioner as a spot purchase of foreign currency combined with a forward 
sale. The only impact of recharacterization was on the timing of income recognition. 

We believe that these ej^jpl^are indicative of the types of abuses contemplated by 
Treasury. They relate to an overall attempt to provide similar treatment for complex 
financial instruments having differing forms. In general, complex financial instruments 
can be categorized as forward contracts, contingent debt instruments or notional principal 
contracts. Each of these three financial instruments is taxed differently for U.S. federal 
income tax purposes. The primary differences in taxation between these three financial 
instruments generally relate to the character and timing of income, and the necessity of 
accruing an interest component. 

With respect to the overall BLIPS investment program, most transactions undertaken in 
the program will involve the buying and selling of foreign currency forward contracts and 
currency swaps. Depending upon the structure of the forward contracts, there could be 
some exposure to recharacterization of the transaction as a notional principal contract. 
With respect to the currency swaps, there may be some exposure to the type of 
recharacterization contained in the regulation’s example. However, with respect to the 
transaction under scrutiny, i.e., the disposition of foreign currency distributed to the 
Investor on liquidation of his partnership interest, the substance and form coincide - it is 
a disposition of nonfunctional foreign currency. 


Conclusions 

Our view is that the Investor, at least on a more-likely-than-not basis, is entitled to 
literally apply the language of the regulations under Treas. Reg. Section 1 .988-2. The 
Investor dealt solely in nonfunctional currencies, and associated contracts in those 
currencies, which were dearly Code Section 988 transactions. This entitlement is 
particularly appropriate given the legislative history supporting the approach to 
determining gain or loss adopted by the regulations. A literal application of this 
regulation would result in an ordinary loss deduction for the taxpayer. The fact that the 
substituted basis rules of Code Section 732 result in tax basis greater than fair market 
value after liquidation of Investor’s partnership interest should not cause or permit the 
Commissioner’s recharacterization of the transaction as one that is not a Code Section 
988 transaction. Substance comports with form. 

It is arguable that Treasury’s anti-abuse provision, written broadly, is sufficient to permit 
the Commissioner to recharacterize Investor’s tax loss from ordinary loss to capital loss. 
However, when this regulation was drafted, the statute and its legislative history were 
known to Treasury. Nevertheless, Treasury failed to draft a regulatory scheme that limits 
ordinary income/loss treatment to only a portion of carryover or substituted basis 
transactions. This failure acknowledged that various factors, not just changes in 
exchange rates, could give rise to exchange gain or loss. In such circumstance, it is at 
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least more-likely-than-not that the anti-abuse provision should not be applied to override 
the explicit regulatory provisions. 
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From /0=KPMG/0U=US/CW=RECIPIENTS/CN=18727 
From: /0=KPMG/0U=US/CN=RECIPIENTS/CN=18727 
To: / 0=KPMG / OU“US /CN= REC I PI ENTS / CN=2 0 4 9 9 
Subject: BLIPS 

Sent: 1999-04-02 17:57:12.543 
Date: 1999-04-02 17:57:32.536 
X-Folder : BLIPS 

X-Attachments : Attachments\988rsbflj.doc; "Attachments\blips dpp rsb.doc"; 
"Attachments\BLIPS 6111 Issuejl] .doc" 

John, 

I wanted to provide you with a quick update on the status of the BLIPS approval 
process and what we can expect over the next few days. This summary is based 
upon multiple conference calls throughout the last two weeks with Jeff Eischeid, 
Randy Bickham, Mark Watson and others. Additionally, I have spoken directly 
with John Raedel and have exchanged messages with John Guinan and Phil Wiesner. 

Registration Issue. Larry DeLap, based upon a technical analysis by Eve Elgin, 
concluded that the product fell within the purview of Internal Revenue Code 
Section 6111(c) and must be registered as a tax shelter. Eve’s conclusion was 
that there was no reasonable basis for not registering the product. In response 
to DPP’s position, Randy Bickham prepared the attached memorandum to Mark Ely 
dated March 24, 1999, that concluded that there was a reasonable basis for not 
registering based upon satisfying the "tax shelter ratio" test contained in Code 
Section 6111. Based upon the logic contained in the memorandum and his own 
independent assessment, Mark agreed that there was a reasonable basis for not 
registering the product as a tax shelter. He is drafting a memorandum to DPP 
setting forth his logic for concluding that there is a reasonable basis for not 
registering the BLIPS product. 

Technical Issues. The only remaining technical issues are the applicability of 
Internal Revenue Code Section 988 to the "ordinary" version of the product and 
Phil Wiener’s final sign-off on whether the BLIPS product meets the requisite 
business purpose threshold. 

Jim Sams could not initially get to a MLTN position with respect to the 
application of Code Section 988 because of the anti-abuse provision contained in 
the regulations under Code Section 988. The anti-abuse provision incorporates a 
"substance over form” analysis that allows the Commissioner to recharacterize 
the timing, source and character of transactions. Jeff Eischeid and Randy 
Bickham prepared that attached memorandum dated March 31, 1999, which concludes 
that on a "more-likely than-not basis" that an application Code Section 988(a) 
allows for ordinary income or loss treatment and the anti-abuse provision 
contained in Treasury Regulation Section 1. 988-2 (f) does not apply. John Raedel 
has asked Jim to reconsider his initial conclusion based upon Jeff’s and Randy's 
analysis. 


With respect to business purpose, Phil Wiesner enlisted Steve Rosenthal's 
assistance in assessing the economics of the BLIPS investment program. There 
have been extensive discussions between Presidio and Steve orchestrated by Jeff 
Eischeid to address Steve's outstanding issues. Steve's positive assessment has 
been conveyed to Phil. In addition, Phil has been provided with approximately 
20 examples of actual transactions which effectively replicate the economics of 
the BLIPS financing structure by using above-market interest rate debt 
offerings . 


Material 
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Next Step. On Monday, John Raedel, Richard Smith and Phil Wiesner will meet to 
review Jim Sams' concerns and to form a conclusion as to the applicability of 
Code Section 988. Phil will then conclude as to business purpose and WNT’s 
overall conclusion that the BLIPS product meets the "more-likely-than-not" 
standard. The product will then go to Larry DeLap and DPP Assurance to obtain 
requisite approvals. I am fully confident that Larry will give us his immediate 
response. 

I may need to solicit your assistance to insure that we receive an expeditious 
review from DPP Assurance. 

I realize that you are quite swamped with the Canadian situation but, if you 
have any other questions, please give me a call. 

Thanks, 

Doug Ammerman 
KPMG LLP 

Orange County Office 
(714} 850-4455 
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Unknown 

From: John Larson Qlarson Q presidioadv.com} 

Sent: Monday, May 03. 1 999 8:57 AM 

To: rbickham@kpmg.com 

Cc: rrubte@brownwoodiaw.com; eischeid@kpmg.com 

Subject: SUPS - liquidation issue 


Randy - 

Based on Friday's discussion, it is my understanding that you now want us to have at least 
3 partners/members (two in addition to the US investor) in each investment LLC. This is 
to insure that the partnership will continue in existence in situations where the US 
investor's exit strategy is a redemption of his interest rather than a sale of the 
membership interest. It is also my understanding that you would use the redemption 
alternative where the partner/member is looking for an ordinary loss from allocating 
outside basis to distributed section 988 assets. 

My question is whether you will get the intended result under the redemption alternative 
if the partnership is not liquidated. I would have thought you were relying on a basis 
allocation under section 732 which appears to be not applicable in this fact pattern. Am 
I missing something? 

iJL 
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Watson, Mark T 

c rom: 

nt: 


mark, as you may know i had a best transaction producing an ordinary loss, when you sent your memo out re. how to 
report the ordinary loss on a 988 sale i was concerned because we came to a diff. conclusion, we reported it on line 7 of 
our partnership as other income / loss, after reading your memo i saw exactly what you were saying and became worried 
that i may have reported it wrong, so i then started analyzing what the consequences of that might be . we contacted robert 
loray in the prac. and proc. group in atlanta. after walking him through the facts he immediately said report it on line 7 other 
income, i then shared with him your logic and he decided to call a friend of his in irs international to see where he thought 
988 losses should be reported, his friend said he had never seen one on form 4797 and thought in our partnership 
situation line 7 , other income , was correct, so we have decided to leave our return as is. however i thought you might find 
their comments interesting, obviously we like line 7 better as it gives no detail as to the sales price vs, cost basis and dates 
involved. 


Pace. Katherine A 
Tuesday, July 20, 1999 5:31 PM 
Watson, Mark T 
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new 

From: 

Slattery, DamtfM 

Sent: 

Tuesday March 16 1999 1 19 PM 

To: 

e-scheid Jeffrey* 

Subject 

Opu compliance 

Jeff 



fm kwK^g I at soma guidance, i available, oft • Firm position regarding the toss on M disposition of the Swap contract 
ive bean under the mpress*on fiat the toss « ordinary. however. t understand met may not tot a universal conclusion J 
inquire because our ordinary toss number is targe enough to wipe out a very large pan o( the ordinary taxable income of 
our ci*nr With what t understand about how returns art scored w the service center. *ws large ordinary loss appearing 
on page l of tie 10*0 would almost certainty buy an wanunatoon. Just wanted to make sure I wasn't operating as a lone 
ranger on tfus issue 

Thanks. 

Pm SUttruf 


Pr.prieUryM*terW KPMG 0036206 

ConddcxtalitJ RequM»«l 
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From /O=KPMG/0U=US/CN=RECIPIENTS/CN-5136 
From: /0=KPMG/OU=US/CN=RECI PI£NTS/CN=5136 
To : /0=KPMG/OU~-US/CN=REC I PI ENTS /CN-2 04 99 
Subject: BLIPS Update 2 
Sent: 1999-03-16 15:17:50.338 
Date: 1999-03-16 15:17:51.395 
X-Folder: BLIPS 

Upon further discussions with DPP, it appears there is at least some possibility 
that BLIPS could be released without registration as a sec. 6111(c) tax 
shelte4r. An initial memo prepared under attorney-client privilege has been 
prepared by DPP discussing their position. A hard copy of this memo will be 
distribute to Jeff Eischeid and Randy Bickham for their use only so that they 
may assess DPP's position and respond with counter-arguments. The memo is not 
for further distribution. 

If you have any questions, please call me directly at (202)739-8659. 
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* (formatted 

kpmgap 


To Evelyn Elgin Date March 17, 1999 

WNT 

From Randy Bickham steoo 

San Francisco Ref eAmydocumentsIbl^WIII 

fcsue.doc 

cc John Larson 

Presidio Advisors, LLC 

Presidio BLIPS Product - Description of Trading Activities 
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kpmgPeat Marwick U.P 

Page 1 

I May 6. 2003. {deleted: March 18, 1999 } 


* { Formatted 

Issue: Code Section 611 1{cX3XA) provides that, except as provided in this paragraph, 
the term “investment base” means, with respect to any year, the amount of money and 
the adjusted basis of other property (reduced by any liability to which such other 
property is subject) contributed by the investor as of the close of such year. Code 
Section 61 1 l(c)(3XCX0 provides “no amount shall be taken into account under 
subparagraph (A) which is to be held in cash equivalent or marketable securities. 

Temp. Treas. Reg. Section 301.61U-1T A- 14(4) further provides that: 

“Any amounts to be held for the benefit of investors in cash, cash 
equivalents, or marketable securities. An amount is to be held in cash 
equivalents if the amount is to be held in a checking account, savings account, 
mutual fund, certificate of deposit, book entry government obligation, or any 
other similar account or arrangement. Marketable securities are any securities 
that are part of an issue any portion of which is traded on an established 
securities market and any securities that are regularly quoted by brokers or 
dealers making a market” 

Analysis: The Conference Committee Report to the 1984 Tax Act and the Blue Book 
explanation prepared by the staff of the Joint Committee on Taxation do not explain the 
above “current asset exclusion” (cash, cash equivalents and marketable securities). The 
logical premise underlying the exclusion is a concern by Congress and the authors of the 
temporary regulations that absent such exclusion, tax shelter participants might 
artificially reduce tax shelter ratios by contributing assets to a program that are not 
integral to the investments made by the program. Accordingly, differentiation is made 
with respect to “any amounts to be held for the benefit of investors’'. The description 
of the amounts held in cash equivalents in the Regulation focuses upon investments of 
non-working capital invested for the benefit of investors versus current assets that are an 
integral component of the investment program. 

None of the amounts contributed by an Investor to Presidio’s BLIPS Investment 
Program constitute “amounts to be held for the benefit of investors” based upon the 
following description of the foreign currency trades entered into by the investment 
partnership (“Partnership”).. The total amount of cash contributed by the general partner 
(Presidio) and the limited partner (Investor) to the investment program is required by the 
Investment Advisor to serve as working capital to either directly fund/purchase foreign 
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currency positions or instruments, or to collaterize borrowing used to enter into those 
positions or instruments. 

To illustrate how the Investment Advisor would utilize the funds contributed to the 
Partnership, the following three trades that are representative of the trades to be used in 
the BLIPS program are described: 


Example 1 

The following simple example, using OTC forward contracts to sell foreign currency 
(go short) and purchase U.S. dollars (go long), is representative of the investments 
entered into pursuant to the strategy. The premise underlying the trade is that the foreign 
currency will devalue against the dollar over the term of the trade. The forward 
contracts would typically have the following attributes: 


• Notional Amount 

• Initial Cash Outlay 

• Required Collateral 

• Terms of Contract 


$50,000,000 

$0 

Up to $50,000,000 

Counterparty has option of requiring either physical 
delivery or cash settlement 


Trade Mechanics : At time 0, Partnership enters a trade whereby at time T Partnership is 
required to deliver a fixed amount of Foreign Currency (X) in exchange for a fixed 
amount of Dollars (Y). At time 0; T, X and Y are all known and fixed. Should 
counterparty require physical delivery, at time T, Partnership will be required to buy in 
the market X units of foreign currency and deliver those X units to counterparty. To 
comply with such requirement. Partnership must have the means at time T (and the 
ability to demonstrate at time 0, that it would have the means at time T) to purchase X 
units of foreign currency. Assuming initial dollar notional amount of $50,000,000 and 
no change in foreign exchange rates. Partnership will be required to purchase foreign 
currency in the amount of $50,000,000. 


. Example 2 

A second trade involves forward purchases of 30 year Treasury Bonds (go long) and 

j forward sales of £9 % year Treasuries (go short). (This trade is sometimes called “On ... - - (Deleted: ■") 

the run v. off the run.”) The objective of the trade is to profit from yield differentials on 
the two types of bonds caused by greater liquidity in the 30 year bonds versus the 29 V* 
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bonds. Physical delivery is required for this trade, hence, the working capital required at 
settlement may equal the notional amount of the forward. 

• Notional Amount $50,000,000 

• Initial Cash Outlay Up to $50,000,000 for the long position . 

• Required Collateral For short sale - negotiable with counterparty 

• Terms of contract Physical settlement may be required 

Example 3 

A third trade is based on the yield differential between 9 year German Bunds (the 10 
year German bond) and a 9 year “cash flow matched” swap. Without getting into the 
details of the trade, it can be described as the purchase of 9 year Bunds (go long) and 
paying a fixed rate return on a 9 year interest rate swap. In this trade, physical settlement 
is required to complete the purchase of the 9 year Bunds. Hence capital may be 
committed equal to the notional amount of the trade. With a $50,000,000 trade, 

$50,000,000 cash could be required for settlement. 

The key point demonstrated by the above examples is that whereas on Day 1 no working 
capital may be required to enter into the contract, a $50,000,000 working capital 
commitment may be required by the counterparty to the contract on Day 1 as a condition 
of entering the contract because the contracts allows (or sometimes require) physical 
delivery at the option of the counterparty. Based on the capital requirements described 
above, it is expected that there will be minima] or no residual “non-working” capital 
that could constituted “amounts to be held for the benefit of the investors”. 

An additional consideration is that the investments will be made in privately-negotiated 
OTC foreign currency contracts. Such contracts will not constitute marketable securities 
which are “traded on an established securities market and any securities that are 
regularly quoted by brokers or dealers making a market” because of the non-standard 
expiration date of the contracts. Quotes for foreign currency contracts are based on 
contracts of standard durations (3 months, 6 months, etc.) that expire on specific dates, 
typically March, June, September, and December (standard 1MM dates). In order to 
optimize inherent profit positions, the privately-negotiated contracts are customized as to 
time duration and maximize risk reward of the investment strategy. 

1 /Additional Observations: In the definition of “tax shelter ratio" as set forth in Code _ . . - { F ormatted j 

Section 61 1 Hc¥2J(Al. the numerator of the fraction consists of the aggregate amount of 
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DEDUCTIONS and credits. The potential tax benefit that is derived from participating 
in a BLIPS transaction arises from a capital loss, not from a Code Section 162 or Code 
Section 212 “deduction”. 
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To Mark Ely 
WNT 

From Randy Biclcham 
San Francisco 

« Jeff Eischeid 
Atlanta 

BLIPS Product - Discussion of Code Section 6111(c) Issues 
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(Formatted 

| The following sets forth our views as to the applicability of the Code Section 61 1 1 tax 
shelter registration provisions to the BLIPS product. The key issue in determining the 
applicability of these provisions is how to apply the tax shelter ratio formula as defined 
in Code Section 61 1 1(c). Integral to the calculation of the tax ratio formula is the 
amount of cash an investor invests in an investment and the associated financing. In the 
BLIPS product, the investor (“Investor”) partially finances his participation in the BLIPS 
investment program with a nonrecourse loan from a bank. The Investor takes out the 
loan and subsequently contributes the loan proceeds to the BLIPS investment partnership 
(“Partnership”). 

For purposes of this memo, the following assumptions have been made: 

•> On January 1 , 1 999, Investor obtained a $ 1 00 million fixed rate nonrecourse loan to 
partially fund its participation in the investment partnership. 

> The $ 1 00 million principal amount of the loan is payable on December 3 1 , 2005. 

> Interest on the loan is payable quarterly at a rate of 15.85 percent per annum. 

❖ Investor opted to repay the loan at a 15.85 percent interest rate in return for a 

premium payment of $50 million in order to lessen the financial risks associated with 
participation in the investment program. 

♦:* On January 10, 1999, the $150 million was contributed to Partnership subject to the 
$100 million loan. The loan was assumed by Partnership. 

Code Section 61 1 1(c) provides that a tax shelter is any investment where the “tax shelter 
ratio” for any investor, as of the close of any of the first 5 years ending after the date on 
which such investment is offered for sale, is greater than 2 to 1 . Code Section 
6! I l(cX2) defines the term “tax shelter ratio” as the ratio which the aggregate amount of 
“deductions” and 350 percent of the credits which are represented to be potentially 
allowable to any investor under subtitle A for all periods up to and including the close of 
such year, bears to the “investment base” as of the close of such year. 

Based upon our conclusions to the issues discussed below, the tax shelter ratio 
calculation yields a result that is significantly lesser than the 2 to l benchmark. 

Accordingly, the Code Section 61 1 1 tax shelter registration rules would not apply to the 
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BLIPS product. 

Issue 1 : What amounts are included in the numerator of the tax shelter ratio calculation? 

Conclusion : Temp. Treas. Reg. Section 301.61 1 1-1T A-6 provides that: 

“the term “amount of deductions” means the amount of gross deductions and 
other similar tax benefits potentially allowable with respect to the investment 
The gross deductions are not to be offset by any gross income to be derived or 
potentially derived from the investment. Thus, the term “amount of deductions” 
is not equivalent to the net loss, if any, attributable to the investment” 

Based upon the language in the Regulation, we believe that the term “amount of 
deductions” only encompasses Code Section 1 62 and 212 types of deductions, not 
capital losses. Accordingly, in the context of an investment through a partnership, the 
numerator would be based upon the partnership’s operating expenses. The potential tax 
benefit that is derived from participating in a BLIPS transaction arises from a capital 
loss, not from a Code Section 162 or Code Section 212 “deduction". The operating 
expenses of Partnership will be significantly less than the amount of the capital loss. 

Issue 2 : To what extent does the $100 million loan reduce the “investment base”? 

Conclusion : Code Section 61 1 l(cX3XA) provides that, except as provided in this 
paragraph, the terra “investment base” means, with respect to any year, the amount of 
money and the adjusted basis of other property (reduced by any liability to which such 
other property is subject) contributed by the investor as of the close of such year. Code 
Section 61 1 l(cX3)(B) further provides that for purposes of subparagraph (A), there shall 
not be taken into account any amount borrowed from any person who participated in the 
organization, sale, or management of the investment or who is a related person as 
defined in Code Section 465(bX3XC)» unless such amount is unconditionally required to 
be repaid by the investor before the close of the year for which the determination is 
being made. 

Temp. Treas. Reg. Section 301.61 11 -IT A- 14(2) further provides that the investment 
base must be reduced by: 
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“Any amount borrowed by the investor, even if borrowed on a recourse basis, 
from any person, if the loan is arranged by a participating (or related) person, 
unless the amount is unconditionally required to be repaid by the investor before 
the close of the year for which the determination is being made.” 

The assumed fact pattern is that Investor contributed $150 million of cash subject to a 
$ 100 million nonrecourse loan to Partnership. The $100 million loan was assumed by 
Partnership. Under Code Section 61 1 l(cX3XA), the investment base amount would be 
$150 million, the amount of money contributed. The $100 million loan would not 
reduce the $150 million amount because the reduction contemplated under the statute 
only relates to “any liability to which such other property is subject”, not to the cash 
contributed. 

Code Section 61 1 l(cX3XB) could apply to a contribution of cash to a partnership based 
upon the “for purposes of subparagraph (A)” language which effectively reduces the 
amount of cash contributions for specifically defined liabilities (relative to the treatment 
of the amounts of other property contributed which is reduced by any liability). Code 
Section 61 1 l(cX3XB) would not, however, apply to the assumed fact pattern because the 
loan was obtained from a third party bank. 

Based upon the language in Temp. Treas. Reg. Section 301.61 11-1T A-14(2), the 
Service could take the position that the cash contribution of $150 million is reduced by 
the $100 million loan because the financing was “arranged” as defined by the 
Regulation. There is, however, a question of the current applicability of the “arranged” 
financing logic because the exclusion from the investment base of loans that were 
“arranged” by a participating or related person in the temporary regulations is not 
supported in the statute or legislative history and the temporary regulation is over ten 
years old. 

Issue 3: To what extent is the “investment base” reduced by “cash equivalents” or 
“marketable securities” held by Partnership? 

Conclusion : Code Section 6111 (cX3XA) provides that, except as provided in this 
paragraph, the term “investment base” means, with respect to any year, the amount of 
money and the adjusted basis of other property (reduced by any liability to which such 
other property is subject) contributed by the investor as of the close of such year. Code 
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Section 61 1 l(cX3XC)0) provides “no amount shall be taken into account under 
subparagraph (A) which is to be held in cash equivalent or marketable securities. 

Temp. Treas. Reg. Section 301.61 1 1-1T A-14(4) further provides that the investment 
base is reduced by: ' - 

“Any amounts to be held for the benefit of investors in cash, cash 
equivalents, or marketable securities. An amount is to be held in cash 
equivalents if the amount is to be held in a checking account, savings account, 
mutual fund, certificate of deposit, book entry government obligation, or any 
other similar account or arrangement Marketable securities are any securities 
that are part of an issue any portion of which is traded on an established 
securities market and any securities that are regularly quoted by brokers or 
dealers making a market” 

The Conference Committee Report to the 1 984 Tax Act and the Blue Book explanation 
prepared by the staff of the Joint Committee on Taxation do not explain the above 
“current asset exclusion” (cash, cash equivalents and marketable securities). The logical 
premise underlying the exclusion is a concern by Congress and the authors of the 
temporary regulations that absent such exclusion, tax shelter participants might 
artificially reduce tax shelter ratios by contributing assets to a program that are not 
integral to the investments made by the program. Accordingly, differentiation is made 
with respect to “any amounts to be held for the benefit of investors f*. The description 
of the amounts held in cash equivalents in the Regulation focuses upon investments of 
non* working capital invested for the benefit of investors versus current assets that are 
an integral component of the investment program. 

None of the amounts contributed by an Investor to the BLIPS program constitute 
“amounts to be held for the benefit of investors ” based upon the following description 
of the foreign currency trades to be entered into by the investment partnership. The total 
amount of cash contributed by the Investor to the investment program is required as 
working capita) to either directly fund/purchase foreign currency positions or 
instruments, or to collateralize borrowing used to enter into those positions or 
instruments. 
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To illustrate how the investment partnership would utilize the funds contributed by 
Investor, the following three trades that are representative of the trades to be used in the 
BLIPS program arc described: 

Example 1 

The following example, using OTC forward contracts to sell foreign currency (go short) 
and purchase U.S. dollars (go long), is representative of the investments entered into 
pursuant to the strategy. The premise underlying the trade is that the foreign currency 
will devalue against the dollar over the term of the trade. The forward contracts would 
typically have the following attributes: 

• Notional Amount $100 million 

• Initial Cash Outlay $0 

• Required Collateral Up to $100 million 

• Terms of Contract Counterparty has option of requiring either physical 

delivery or cash settlement 

Trade Mechanics : At time 0, Partnership enters a trade whereby at time T Partnership is 
required to deliver a fixed amount of Foreign Currency (X) in exchange for a fixed 
amount of Dollars (Y). At time 0; T, X and Y are all known and fixed. Should 
counterparty require physical delivery, at time T, Partnership will be required to buy in 
the market X units of foreign currency and deliver those X units to counterparty. To 
comply with such requirement. Partnership must have the means at time T (and the 
ability to demonstrate at time 0, that it would have the means at time T) to purchase X 
units of foreign currency. Assuming initial dollar notional amount of $100 million and 
no change in foreign exchange rates, Partnership will be required to purchase foreign 
currency in the amount of $100 million. 

Example 2 . 

A second trade involves forward purchases of 30 year Treasury Bonds (go long) and 
forward sales of 29 V* year Treasuries (go short). (This trade is sometimes called “On 
the run v. off the run.”) The objective of the trade is to profit from yield differentials on 
the two types of bonds caused by greater liquidity in the 30 year bonds versus the 29 V* 
bonds. Physical delivery is required for this trade, hence, the working capital required at 
settlement may equal the notional amount of the forward. 

• Notional Amount $100 million 
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* Initial Cash Outlay Up to $ 1 00 million for the long position 

* Required Collateral For short sale - negotiable with counterparty 

* Terms of contract Physical settlement may be required 

Example 3 

A third trade is based on the yield differential between 9 year German Bunds (the 10 
year German bond) and a 9 year “cash flow matched” swap. Without getting into the 
details of the trade, it can be described as the purchase of 9 year Bunds (go long) and 
paying a fixed rate return on a 9 year interest rate swap. In this trade, physical settlement 
is required to complete the purchase of the 9 year Bunds. Hence capital inay be 
committed equal to the notional amount of the trade. With a $100 million trade, $100 
million of cash could be required for settlement 

The key. point demonstrated by the above examples is that whereas on Day i no working 
capital may be required to enter into the contract, a $ 100 million working capital 
commitment may be required by the counterparty to the contract on Day 1 as a condition 
of entering the contract because the contracts allows (or sometimes require) physical 
delivery at the option of the counterparty. Based on the capital requirements described 
above, it is expected that there will be minimal or no residual “non-working” capital 
that could constituted “amounts to be held for the benefit of the investor 

An additional consideration is that the investments will be made in privately-negotiated 
OTC foreign currency contracts. Such contracts will not constitute marketable securities 
which are “traded on an established securities market and any securities that arc 
regularly quoted by brokers or dealers making a market” because of the non-standard ' 
expiration date of the contracts. Quotes for foreign currency contracts are based on 
contracts of standard durations (3 months, 6 months, etc.) that expire on specific dates, 
typically March, June, September, and December (standard IMM dates). In order to 
optimize inherent profit positions, the privately-negotiated contracts are customized as to 
time duration and maximize risk reward of the investment strategy. 
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From /0=KPMG/OU=US/CN=RECIPIENTS/CN=10532 
From: /O=KPMG/OU=US/CN=RECIPIENTS/CN=10532 
To: / 0= KPMG /OU=US / CN=REC I P I ENTS / CN= 2 0 4 9 9 
Subject: Quadra received a Tax Shelter ID # 
Sent: 1999-04-02 22:35:09.683 
Date: 1999-04-02 22:35:10.942 
X-Folder: FLIP 


Jeff, Quadra has received a tax shelter ID # on its FLIP. The IRS notice is 
dated 3-5-99, but they just received it. I can send you a fax of the notice 
{IRS) if you don’t have yet. Quadra is sending required letters out to clients. 
Not sure how this impacts second year aspects of 1997 deals. Quadra is not 
sending notification to OPIS deals done through Quadra (as seems appropriate) . 

WLS 



Proprietary Material 
Confidentiality Requested 


KPMG 0026863 




2284 


May 2, 1999 


Accuracy-Related Penalty Rules for Individual Taxpayers 

This memorandum describes the accuracy-related penalty rules that apply to individual 
taxpayers. More specifically, this memorandum provides an overview of the substantial 
understatement of income tax penalty and the penalties for negligence or disregard of 
rules or regulations in section 6662 of the Internal Revenue Code of 1986, as amended 
(the “Code”). Unless otherwise indicated, all section references are to the Code or the 
Treasury regulations promulgated thereunder. 

A. Introduction 

Section 6662 imposes an accuracy-related penalty on the portion of any underpayment of 
tax that is attributable to one of the types of conduct listed in that section. These include a 
substantial understatement of income tax, negligence, and the careless, reckJess or 
intentional disregard of a rule or regulation. 1 

The amount of the penalty for these types of conduct is 20 percent of the portion of the 
underpayment attributable to the conduct. 2 There is no stacking of accuracy-related 
penalties. 3 For example, the maximum penalty for conduct that may be attributable both 
to negligence and a substantial understatement of income tax is 20 percent of the 
underpayment. 

The accuracy-related penalty does not apply if certain standards are satisfied or if the 
taxpayer, on the basis of all facts and circumstances, qualifies for the reasonable cause 
and good faith exception to the penalty in section 6664(c). These matters are discussed 
below. 


B. Substantial understatement penalty 

The substantial understatement penalty potentially applies if the return reflects an 
understatement of income tax that is considered to be substantial. For this purpose, an 
understatement is substantial for a taxable year if the understatement exceeds the greater 
of 10 percent of the tax required to be shown on the return for that year, or $5,000 
($10,000 for a C corporation). 4 


1 See sections 6662(b)(2) and (b)(1). 

2 A 40 percent penalty rate applies to “gross valuation misstatements" as defined in section 
6662(h)(2) for purposes of the accuracy-related penalties for valuation misstatements under 
chapter 1 in section 6662(e), overstatement of pension liabilities in section 6662(f), and estate or 
gift tax valuation understatements in section 6662(g). 

y See Treas. Reg. section 1.6662-2(c). 

4 See section 6662(d)(1). 
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Different substantial understatement penalty rules apply depending upon whether an 
understatement of income tax is attributable to a "tax shelter item," A “tax shelter item" 
generally is an item of income, gain, loss, deduction, or credit that is attributable to a “tax 
shelter.” 5 For items with respect to transactions entered into after August 5. 1997, a “tax 
shelter" is any entity, investment, plan or arrangement with a significant purpose of 
avoiding or evading federal income tax. 6 

Because Treasury has not yet issued any guidance on the meaning of the new definition of 
“tax shelter," there is a very limited legal basis for reaching a conclusion as to whether the 
transaction is or is not a “tax shelter” for purposes of the substantial understatement 
penalty, 7 Accordingly, this memorandum will address the substantial understatement 
penalty rules that apply if the transaction is not a “tax shelter,” as well as those that apply 
if the transaction is a “tax shelter." 

I. Outside the tax shelter context 

Outside the context of tax shelters, there are two ways the amount of a potential 
understatement may be reduced in determining whether the understatement is substantial. 
First, tax due to a position is not counted in computing the amount of an understatement if 
there was substantial authority for the position. Second, tax due to a position is not 
counted in computing the amount of an understatement if there was a reasonable basis for 
the position and the position was adequately disclosed to the Internal Revenue Service. 8 

- substantial authority 

Substantial authority exists for a position if the weight of authorities supporting the 
position is substantial in relation to the weight of authorities supporting a contrary 
position. 9 The substantial authority standard is less stringent than the “more likely than 
not" standard, i.e., the standard that is satisfied when there is a greater than 50-percent 
likelihood that the tax treatment of the item will be upheld if challenged by the IRS. 10 On 
the other hand, the substantial authority standard is more stringent than the “reasonable 
basis” standard, i.e the standard that, if satisfied, generally will preclude imposition of 
the negligence penalty (discussed below). 11 


5 See section 6662(d)(2)(C) and Treas. Reg. section 1 .6662-4(g)(3). 

6 See section 1028 of the Taxpayer Relief Act of 1997 and section 6662(d)(2)(C)(iii). 

7 Treasury regulations provide some guidance on the definition of a tax shelter prior to the 
Taxpayer Relief Act of 1997. For example, lax benefits "consistent with the statute and 
Congressional purpose" (such as accelerated depreciation allowances) are not considered Tax 
shelters" under the regulations. See Treas. Reg. section 1.6662-4(g)(2)(ii). These regulations, 
however, do not address the extent to which a combination of Congressionalfy approved benefits 
might be treated as Tax shelters." ft also is not clear whether the regulations provide meaningful 
guidance for transactions subject to the new definition of tax shelter" in the 1 997 Act. 

See section 6662(d)(2)(B). 

9 See Treas. Reg. section 1.6662-4(d)(3). 

,0 See Treas. Reg. section 1 .6662-4(d)(2). 

11 Id. 
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“Authority" for purposes of the substantial authority determination includes applicable 
provisions of the Internal Revenue Code and other statutory' provisions; proposed, 
temporary and final Treasury regulations interpreting such statutes; Congressional intent 
as reflected in committee repons; the General Explanation of tax legislation prepared by 
the staff of the Joint Committee on Taxation; court cases; and certain IRS 
pronouncements. These pronouncements include revenue rulings and revenue 
procedures, as well as private letter rulings and technical advice memoranda issued after 
October 31, 1976, and general counsel memoranda and actions on decision issued after 
March 12, 198 1. 12 

The weight accorded an authority depends on its relevance and persuasiveness, and the 
type of document (e.g., revenue ruling, or private letter ruling) constituting the authority. 
In the absence of certain types of authority, a taxpayer also may have substantial authority 
for a position that is supported only by a well-reasoned construction of the applicable 
statutory provision. 13 

- disclosure 

Outside the tax shelter context, the substantial understatement penalty also may be 
avoided by adequate disclosure of a return position, provided the position had at least a 
reasonable basis. In general, reasonable basis is a standard that is less stringent than the 
substantial authority standard (discussed above) and significantly more stringent than the 
not frivolous standard (i.e., the standard that is satisfied if the position is not patently 
improper). 14 


2. In the tax shelter context 

In the case of a non-corporate taxpayer participating in a tax shelter, the potential 
understatement may be reduced by tax attributable to a return position that satisfies two 
requirements. First, the taxpayer must reasonably believe, at the time the return is filed, 
that the position is more likely than not the proper position. Second, there must be 
substantial authority for the position. 15 (There is no disclosure exception to the 
substantial understatement penalty in the case of a position attributable to a tax shelter 
item.) 

The reasonable belief test can be satisfied either by a taxpayer’s own analysis or by the 
taxpayer’s good faith reliance on an opinion of a professional tax advisor. If the taxpayer 
seeks to establish its reasonable belief by reliance on a tax opinion, the opinion must 


12 See Treas. Reg. section t ,6662-4(d)(3)(iii). 

13 See Treas. Reg. section 1 .6662-4(d)(3)(ii). 

14 See H. Rep. No. 213, 103d Cong., 1st Sess., 668-69 (1993) and Treas. Reg. section 1 .6662- 
3(b)(3). Disclosure of a position of a corporation that is attributable to a “multiple-party financing 
transaction" will avoid the substantial understatement penalty only if the position clearly reflects 
the income of the corporation. See section 1028(c) of the Taxpayer Relief Act of 1997 and Treas. 
Reg. § 1 .6662-4(e)(3). 

15 See section 6662(d)(2)(C)(i) and Treas. Reg. section 1.6662-4(g). 
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unambiguously slate that the lax advisor concludes that there is a greater than 50-percent 
likelihood that the tax treatment of the tax shelter item will be upheld if challenged by the 
IKS . 16 The opinion also must be based on ail relevant facts, relate the law to those facts, 
and not be based on unreasonable factual or legal assumptions or representations. 1 ' 

C. Negligence penalty 

The negligence penalty applies if there is an underpayment of tax that is attributable to a 
taxpayer's negligence, unless the reasonable cause and good faith exception to the penalty 
applies (discussed below). There is no disclosure exception to the negligence penalty for 
returns due after 1993. 18 

“Negligence” includes a failure to make a reasonable attempt to comply with the 
provisions of the internal revenue laws or to exercise ordinary and reasonable care in the 
preparation of a tax return. 19 A position generally is not considered to be attributable to 
negligence if there is a reasonable basis for the position. 20 

A position has a reasonable basis if the level of accuracy represented by the position is 
significantly higher than “not frivolous” (/.*., not patently improper). 21 This level of 
accuracy is less stringent than that required to establish that substantial authority is 
present. 22 Treasury regulations indicate that a position has a reasonable basis if it is 
reasonably based on one or more of the authorities that are taken into account in 
determining whether there is substantial authority for a position. 23 

D. Disregard penalty 

The disregard of rules or regulations penalty generally applies if there is an underpayment 
that is due to a position that constitutes a careless, reckless, or intentional disregard of a 
rule or regulation. 24 The penalty generally does not apply, however, if the position has at 
least a reasonable basis and is adequately disclosed to the Service, 2 * or if the taxpayer 
qualifies for the reasonable cause and good faith exception to the penalty in section 
6664(c) (discussed below). 26 


16 See Treas. Reg. sections 1.6662-4(g)(1)(i)(B) and 1 .6662-4(g)(4)(i)(B). 

17 See Treas. Reg. sections 1 .6662-4(g)(4)(ii) and 1.6664-4(c)(1). 

18 See section 13251 of the Omnibus Budget Reconciliation Act of 1993. 

19 See section 6662(c) and Treas. Reg. section 1.6662-3(b)(1). 

20 See Treas. Reg. section 1.6662-3(b)(1). 

21 See Treas. Reg. section 1 .6662-3(b)(3). 

22 See Treas. Reg. section 1 ,6662-4(d)(2). 

23 See Treas. Reg. section 1 .6662-3<b)(3). 

24 See section 6662(b)(1) and (c). 

25 If the position is contrary to a regulation, the position also must represent a good faith challenge 
to the validity of the regulation. See Treas. Reg. section 1.6662-3(c)(1). 

26 See Treas. Reg. section 1.6662-3{c). 
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A position is considered to "disregard” a rule or a regulation if the position is contrary to 
the rule or regulation. 27 The term "rules or regulations” includes the Code, temporary or 
final Treasury regulations. IRS revenue rulings and notices. 2 * 

E. Reasonable cause exception 

No accuracy-related penalty applies if the taxpayer qualifies for the reasonable cause and 
good faith exception to the penalty in section 6664(c). The reasonable cause and good 
faith determination is made on the basis of all pertinent facts and circumstances. 

Generally, the most important factor is the extent of the taxpayer's effort to assess its 
proper tax liability. 29 Treasury regulations indicate that reliance on a professional tax 
advisor constitutes reasonable cause and good faith if under all the facts and 
circumstances the reliance was reasonable and the taxpayer acted in good faith. 20 
Reasonable and good faith reliance on a competent tax advisor regarding an issue of 
substantive tax law generally provides reasonable cause protection from penalties. 21 
Taxpayers, however, may have a greater duty to inquire as to the validity of the 
investment and its tax consequences if the advisers are also promoters of the investment. 32 
The advisor's opinion must be based on all pertinent facts and the law as it relates to those 
facts; must not be based upon inaccurate legal or factual assumptions; and must not 
unreasonably rely upon the representations, statements, findings, or agreements of the 
taxpayer or any other person. 33 


27 See Treas. Reg. section 1.6662-3(b)(2). 

28 See Treas. Reg. section 1 .6662-3(b)(2). 

29 See Treas. Reg. section 1.66644(b). 

30 Id. 

31 See, e.g., United States v. Boyte, 469 U.S. 241 , 251 (1985) (addressing reasonable cause in a 
failure to file penalty case and stating that Tw]hen an accountant or attorney advises a taxpayer 
on a matter of tax law, such as whether a liability exists, it is reasonable for the taxpayer to rely on 
that advice"); Chamberlain v. Commissioner, 66 F.3d 729, 732 (5th Cir. 1995) (invoking Boyte to 
overturn a negligence penalty where the taxpayer had reasonably relied on a professional’s 
advice); Industrial Valley Bank and Trust Co. v. Commissioner, 66 T.C. 272 (1976) (overturning a 
negligence penalty where there was reasonable reliance on a professional). For cases refusing 
to uphold a substantial understatement penalty where the taxpayer reasonably relied on a 
professional tax advisor, see, e.g., Vorsheck v. Commissioner, 933 F.2d 757 (9th Cir. 1991) and 
Heastey v. Commissioner, 902 F.2d 380 (5th Cir. 1 990). 

32 See, e.g., Uncir v. Commissioner, T.C. Memo. 1998-98 (1999) (taxpayer’s reliance on advice of 
tax accountant with an economic interest in the investment to avoid negligence penalty was 
unreasonable, where advisor tacked knowledge of pertinent tacts and was not an expert in the 
type of investment and where taxpayer failed to show it made reasonable inquiries into the 
validity of the investment); and Schitlinger v. Commissioner, 60 T.C.M. 1470 (1990), aff’d 1 F.3d 
954 (9th Cir. 1993) (taxpayer’s reliance on advice of promoters of venture did not avoid 
negligence penalty, where taxpayer’s accountant disagreed with advice and where taxpayer's 
lawyer merely rubber-stamped promoters’ opinion). 

33 See Treas. Reg. section 1.66644(c). 
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Memorandum of Accuracy-Related Penalty Rules for Individual Taxpayers 
Revised as of June 2, 1999 

[This is a background memorandum of penalty rules - not an opinion letter. The 
user of this memorandum is responsible for determining that It reflects current law 
and is appropriate for the taxpayer’s particular factual situation. If you have 
questions, please contact the WNT Tax Controversy Services group.] 


Accuracy-Related Penalty Rules for Individual Taxpayers 

This memorandum describes accuracy-related penalty rules that apply to individual 
taxpayers. More specifically, this memorandum provides an overview of the penalties for 
a substantial understatement of income tax, negligence or disregard of rules or 
regulations, and substantial (or gross) valuation misstatements in section 6662 of the 
Internal Revenue Code of 1986, as amended (the “Code”). Unless otherwise indicated, 
all section references are to the Code or the Treasury regulations promulgated thereunder. 

A. Introduction 

Section 6662 imposes an accuracy-related penalty on the portion of any underpayment of 
tax that is attributable to one of the types of conduct listed in that section. These include 
a substantial understatement of income tax; negligence; the careless, reckless or 
intentional disregard of a rule or regulation; and a substantial (or gross) valuation 
misstatement under chapter 1. 

The amount of the penalty for a substantial understatement of income tax, negligence or 
disregard of rules or regulations, or a substantial valuation misstatement under chapter 1 
is 20 percent of the portion of the underpayment attributable to the conduct. 2 A 40 percent 
penalty rate applies to “gross” valuation misstatements under chapter l. 3 There is no 
stacking of accuracy-related penalties. 4 For example, the maximum penalty for conduct 
that may be attributable both to negligence and a substantial understatement of income 
tax is 20 percent of the underpayment. 

The accuracy-related penalty does not apply if certain standards are satisfied or if the 
taxpayer, on the basis of all facts and circumstances, qualifies for the reasonable cause 
and good faith exception to the penalty in section 6664(c). These matters are discussed 
below. 


B. Substantial understatement penalty 

1 Sec sections 6662(b)(2), (b)(1), and (bX3). 

2 See section 6662(a). 

3 See section 6662(h)(2). 

4 See Treas. Reg. section I.6662-2(c). 
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The substantial understatement penalty potentially applies if the return reflects an 
understatement of income tax that is considered to be substantial. For this purpose, an 
understatement is substantial for a taxable year if the understatement exceeds the greater 
of 10 percent of the tax required to be shown on the return for that year, or $5,000 
($10,000 for a C corporation). 5 

Different substantial understatement penalty rules apply depending upon whether an 
understatement of income tax is attributable to a “tax shelter item.” A “tax shelter item” 
generally is an item of income, gain, loss, deduction, or credit that is attributable to a “tax 
shelter.” 6 For items with respect to transactions entered into after August 5, 1997, a “tax 
shelter” is any entity, investment, plan or arrangement with a significant purpose of 
avoiding or evading federal income tax. 7 

Because Treasury has not yet issued any guidance on the meaning of the new definition of 
“tax shelter,” there is a very limited legal basis for reaching a conclusion as to whether 
the transaction is or is not a “tax shelter” for purposes of the substantial understatement 
penalty. 8 Accordingly, this memorandum will address the substantial understatement 
penalty rules that apply if the transaction is not a “tax shelter,” as well as those that apply 
if the transaction is a “tax shelter.” 

I. Outside the tax shelter context 

Outside the context of tax shelters, there are two ways the amount of a potential 
understatement may be reduced in determining whether the understatement is substantial. 
First, tax due to a position is not counted in computing the amount of an understatement 
if there was substantial authority for the position. Second, tax due to a position is not 
counted in computing the amount of an understatement if there was a reasonable basis for 
the position and the position was adequately disclosed to the Internal Revenue Service 
(the ‘TRS” or “Service”). 9 

- substantial authority 

Substantial authority exists for a position if the weight of authorities supporting the 
position is substantial in relation to the weight of authorities supporting a contrary 


5 See section 6662(d)(1). 

6 See section 6662(d)(2)(C) and Treas. Reg. section 1 .6662-4(g)(3). 

7 See section 1028 of the Taxpayer Relief Act of 1997 and section 6662(d)(2)(C)(iii). 

* Treasury regulations provide some guidance on the definition of a tax shelter prior to the Taxpayer Relief 
Act of 1997. For example, tax benefits “consistent with the statute and Congressional purpose” (such as 
accelerated depreciation allowances) are not considered “tax shelters" under the regulations. See Treas. 
Reg. section l.6662-4(g)(2)(ii). These regulations, however, do not address the extent to which a 
combination of Congressionally approved benefits might be treated as “tax shelters." It also is not clear 
whether the regulations provide meaningful guidance for transactions subject to the new definition of tax 
shelter” in the 1997 Act 
9 See section 6662(d)(2)(B). 
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position. 15 The substantial authority standard is less stringent than the “more likely than 
not” standard, i.e., the standard that is satisfied when there is a greater than 50-percent 
likelihood that the tax treatment of the item will be upheld if challenged by the IRS, 11 On 
the other hand, the substantial authority standard is more stringent than the “reasonable 
basis” standard, i.e., the standard that, if satisfied, generally will preclude imposition of 
the negligence penalty (discussed below). 12 

“Authority” for purposes of the substantial authority determination includes applicable 
provisions of the Internal Revenue Code and other statutory provisions; proposed, 
temporary and final Treasury regulations interpreting such statutes; Congressional intent 
as reflected in committee reports; the General Explanation of tax legislation prepared by 
the staff of the Joint Committee on Taxation; court cases; and certain IRS 
pronouncements. These pronouncements include revenue rulings and revenue 
procedures, as well as private letter rulings and technical advice memoranda issued after 
October 31, 1976, and general counsel memoranda and actions on decision issued after 
March 12, 1981. 13 

The weight accorded an authority depends on its relevance and persuasiveness, and the 
type of document (e.g., revenue ruling, or private letter ruling) constituting the authority. 
In the absence of certain types of authority, a taxpayer also may have substantial authority 
for a position that is supported only by a well-reasoned construction of the applicable 
statutory provision. 14 

- disclosure 

Outside the tax shelter context, the substantial understatement penalty also may be 
avoided by adequate disclosure of a return position, provided the position had at least a 
reasonable basis. In general, reasonable basis is a standard that is less stringent than the 
substantial authority standard (discussed above) and significantly more stringent than the 
not frivolous standard (i.e., the standard that is satisfied if the position is not patently 
improper). 15 The “reasonable basis” standard is discussed further below under the 
heading “Negligence penalty.” 

2. In the tax shelter context 

In the case of a non-corporate taxpayer participating in a tax shelter, the potential 
understatement maybe reduced by tax attributable to a return position that satisfies two 
requirements. First, the taxpayer must reasonably believe, at the time the return is filed, 
that the position is more likely than not the proper position. Second, there must be 


,0 See Treas. Reg. section 1.6662-4(d)(3). 

11 See Treas. Reg. section 1.6662-4(dX2). 

12 Id. 

13 See Treas. Reg. section 1.6662-4(dX3Xiii). 

14 See Treas. Reg. section 1.6662-4(d)(3Xii). 

15 See Treas. Reg. sections t .6662-3(b)(3) and 1.6662-4(dX2). 


Proprietary Material 
Confidentiality Requested 


3 


KPMG 0000509 



2292 


substantial authority for the position. 16 (There is no disclosure exception to the 
substantial understatement penalty in the case of a position attributable to a tax shelter 
item.) 

The reasonable belief test can be satisfied either by a taxpayer’s own analysis or by the 
taxpayer’s good faith reliance on an opinion of a professional tax advisor. If the taxpayer 
seeks to establish its reasonable belief by reliance on a tax opinion, the opinion must 
unambiguously state that the tax advisor concludes that there is a greater than 50-percent 
likelihood that the tax treatment of the tax shelter item will be upheld if challenged by the 
IRS. 17 The opinion also must be based on all pertinent facts and the law as it relates to 
those facts; must not be based upon inaccurate legal or factual assumptions; and must not 
unreasonably rely upon the representations, statements, findings, or agreements of the 
taxpayer or any other person. 18 

C. Negligence penalty 

The negligence penalty applies if there is an underpayment of tax that is attributable to a 
taxpayer’s negligence, unless the reasonable cause and good faith exception to the penalty 
applies (discussed below). There is no disclosure exception to the negligence penalty for 
returns due after 1993. 19 

“Negligence” includes a failure to make a reasonable attempt to comply with the 
provisions of the internal revenue laws or to exercise ordinary and reasonable care in the 
preparation of a tax return. 20 A position generally is not considered to be attributable to 
negligence if there is a reasonable basis for the position. 21 

A position has a reasonable basis if the level of accuracy represented by the position is 
significantly higher than “not frivolous” (i.e., not patently improper) 22 This level of 
accuracy is less stringent than that required to establish that substantial authority is 
present. 23 Treasury regulations indicate that a position generally has a reasonable basis if 
it is reasonably based on one or more of the authorities that are taken into account in 
determining whether there is substantial authority for a position. 24 

D. Disregard penalty 

The disregard of rules or regulations penalty generally applies if there is an underpayment 
that is due to a position that constitutes a careless, reckless, or intentional disregard of a 


16 See section 6662(dX2)(C)(i) and Treas. Reg. section 1.6662-4(g). 

17 See Treas. Reg. sections 1.6662-4(g)(lXi)(B) and 1 .6662-4(g)(4)(i)(B). 

18 See Treas. Reg. sections 1.6662-4(g)(4)(ii) and 1.6664-4(c)(l). 

19 See section 13251 of the Omnibus Budget Reconciliation Act of 1993. 

20 See section 6662(c) and Treas. Reg. section 1.6662-3(bXl). 

21 See Treas. Reg. section 1.6662-3(b)(l). 

22 See Treas. Reg. section 1.6662-3(bX3). 

23 See Treas. Reg. section 1 .6662-4(d)(2). 

24 See Treas. Reg. section 1.6662-3(bX3)- 
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rale or regulation. 25 The penalty generally does not apply, however, if the position has at 
least a reasonable basis and is adequately disclosed to the Service, 26 or if the taxpayer 
qualifies for the reasonable cause and good faith exception to the penalty in section 
6664(c) (discussed below). 27 

A position is considered to “disregard” a rule or a regulation if the position is contrary to 
the rule or regulation 28 A special rule provides, however, that a position contrary to an 
IRS revenue ruling or notice is not considered to disregard the ruling or notice if the 
position has at least a one-in-three possibility of being sustained on its merits if 
challenged by the IRS. 29 The term “rules or regulations” includes the Code, temporary or 
final Treasury regulations, IRS revenue rulings and notices. 30 

E. Valuation misstatement penalty 

The penalty for substantial (or gross) valuation misstatements under chapter 1 applies if 
there is at least a $5,000 ($10,000 in the case of a C corporation) income tax 
underpayment on a return that is attributable to one or more substantial (or gross) 
valuation misstatements. The penalty is 20 percent of the underpayment attributable to a 
substantial valuation misstatement (and 40 percent of the underpayment attributable to a 
gross valuation misstatement). 31 A valuation misstatement is “substantial” if the value or 
adjusted basis of property claimed on a return is 200 percent or more of the correct 
amount (and is “gross” if the value or adjusted basis is overstated by at least 400 
percent). 32 

The valuation misstatement penalty does not distinguish between transactions that are 
“tax shelters” and those that are not. There also is no disclosure exception to this 
penalty. 33 The penalty can be avoided either by showing that there is not an 
underpayment of tax “attributable to” a substantial (or gross) valuation misstatement, or 
by qualifying for the reasonable cause and good faith exception in section 6664(c) 
(discussed below). 

It is not entirely clear whether tax underpayments that result from disallowed legal 
positions that contributed to an overstatement of the value or basis of property are 
“attributable to” a valuation misstatement for purposes of the valuation misstatement 
penalty. The legislative history to the predecessor (former section 6659) of the current 
valuation misstatement penalty suggests that Congress only intended to penalize 


25 See section 6662(b)(1) and (c). 

26 If the position is contrary to a regulation, the position also must represent a good faith challenge to the 
validity of the regulation. See Treas. Reg. section 1.6662-3(c)(l). 

27 See Treas. Reg. section 1.6662 -3(c). 

28 See Treas. Reg. section 1.6662-3(b)(2). 

29 See Treas. Reg. sections 1.6662-3(b)(2) and 1.6694-2(bXl) (defining "realistic possibility"). 

30 See Treas. Reg. section 1.6662-3(b)(2). 

31 See sections 6662(a), (b)(3) and (h). 

32 See sections 6662(e) and (h). 

33 See Treas. Reg. section 1.6662-5(a). 
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misstatements of value or basis due to factual issues when it first introduced the penalty 
into the Code in 1981 . 34 Although this penalty has been amended numerous times (e.g., 
in 1982, 1984, 1989, 1990 and 1993), there is no indication (with the possible exception 
of the section 482 transfer pricing context) that Congress intended to extend this penalty 
to underpayments attributable solely to legal issues. 

To the contrary, it often would make little sense to have both the substantial 
understatement and valuation misstatement penalties potentially apply to the same return 
positions. Because there is no stacking of accuracy-related penalties (see Treas. Reg. 

§1 .6662-2(c)), if the valuation misstatement penalty applied to misstatements due to 
purely legal issues, the IRS could merely assert that penalty instead of the substantial 
understatement penalty to circumvent taxpayer protections (such as the disclosure 
exception) in the substantial understatement penalty. Such an overlapping approach also 
runs counter to Congress’ intent in 1989 to consolidate the current accuracy-related 
penalties into a single Code section in order to “significantly improve the fairness, 
comprehensibility, and administrability” of those penalties. 35 Notwithstanding these 
arguments for limiting the scope of the valuation misstatement penalty, courts are split on 
the potential reach of the penalty. 36 

F. Reasonable cause exception 

No accuracy-related penalty applies if the taxpayer qualifies for the reasonable cause and 
good faith exception to the penalty in section 6664(c). The reasonable cause and good 
faith determination is made on the basis of all pertinent facts and circumstances. 

Generally, the most important factor is the extent of the taxpayer’s effort to assess its 
proper tax liability. 37 

Treasury regulations indicate that reliance on a professional tax advisor constitutes 
reasonable cause and good faith if under all the facts and circumstances the reliance was 
reasonable and the taxpayer acted in good faith. 3 * Reasonable and good faith reliance on 

34 See H. Rep. No. 201, 97th Cong., 1st Sess. 243 (1981) (“The Committee believes that a specific penalty 
is needed to deal with various problems related to valuation of property . . . The Committee recognizes that 
valuation issues frequently involve difficult questions of fact Often, these issues seem to be resolved 
simply by ‘dividing the difference’ in the values asserted by the Internal Revenue Service and those claimed 
by die taxpayer.”). 

35 See H. Rep. No. 247, 101st Cong., 1st Sess. 1388 (1989). 

36 Compare, e.g., Todd v. Commissioner, 862 F.2d 540 (5th Cir. 1988) (valuation penalty did not apply 
where underpayment was due to taxpayer erroneously treating property as in service, even though basis of 
property was overstated), Heasley v. Commissioner, 902 F.2d 380 (5th Cir. 1990) (valuation penalty did not 
apply where underpayment was due to tax benefits - depreciation and investment credit — that were 
completely disallowed), and Gainer v. Commissioner, 893 F.2d 225 (9th Cir. 1990) (valuation penalty was 
rejected where taxpayer overstated its basis in containers and failed to place them in service) with 
Massengill v. Commissioner, 876 F.2d 616 (8th Cir. 1989) (valuation penalty applied to underpayment 
from cattle breeding tax shelter that lacked economic substance) and Gilman v. Commissioner, 933 F.2d 
143 (2d Cir. 1991) (valuation penalty applied to underpayment resulting from sale/leaseback transaction 
that was held to be a sham). 

37 See Treas. Reg. section 1 .6664-4(b). 

38 Id. 
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a competent tax advisor regarding an issue of substantive tax law generally provides 
reasonable cause protection from penalties , 39 provided the professional tax advisor’s 
opinion satisfies the relevant penalty standard . 40 Taxpayers, however, may have a greater 
duty to inquire as to the validity of the investment and its tax consequences if the advisor 
is also a promoter of the investment . 41 The advisor’s opinion must be based on all 
pertinent facts and the law as it relates to those facts; must not be based upon inaccurate 
legal or factual assumptions; and must not unreasonably rely upon the representations, 
statements, findings, or agreements of the taxpayer or any other person . 42 


39 See, e.g.. United States v. Boyle, 469 U.S. 241, 251 (1985) (addressing reasonable cause in a failure to 
file penalty case and stating that “[w]hen an accountant or attorney advises a taxpayer on a matter of tax 
law, such as whether a liability exists, it is reasonable for the taxpayer to rely on that advice”); Chamberlain 
v. Commissioner, 66 F.3d 729, 732 (5th Cir. 1995) (invoking Boyle to overturn a negligence penalty where 
the taxpayer had reasonably relied on a professional’s advice); Industrial Valley Bank and Trust Co. v. 
Commissioner, 66 T.C. 272 (1976) (overturning a negligence penalty where there was reasonable reliance 
on a professional). For cases refusing to uphold a substantial understatement penalty where the taxpayer 
reasonably relied on a professional tax advisor, see, e.g., Vorsheck v. Commissioner, 933 F.2d 757 (9th Cir. 
1991) and Heasley v. Commissioner, 902 F.2d 380 (5th Cir. 1990). 

40 For example, in the case of the substantial understatement penalty in the tax shelter context, the opinion 
must reach at least a “more likely tit a n not" level of certainty. 

41 See, e.g., Lincir v. Commissioner, T.C. Memo. 1998-98 (1999) (taxpayer’s reliance on advice of tax 
accountant with an economic interest in the investment to avoid negligence penalty was unreasonable, 
where advisor lacked knowledge of pertinent facts and was not an expert in the type of investment, and 
where taxpayer failed to show it made reasonable inquiries into the validity of the investment); and 
Schillinger v. Commissioner, 60 T.C.M. 1470 (1990), afPd 1 F.3d 954 (9th Cir. 1993) (taxpayer’s reliance 
on advice of promoters of venture did not avoid negligence penalty, where taxpayer’s accountant disagreed 
with advice and where taxpayer’s lawyer merely rubber-stamped promoters’ opinion). 

42 See Treas. Reg. section 1.6664-4(c). 
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Unknown 

From: Elgin, Evelyn [eelgin@KPMG.com] 

Sent: Friday, August 1 3, 1 999 1 2:43 PM 

To: Vail, Daniel T 

Subject: BLIPS - Valuation Misstatement Penalty 


Dan, 

Please see attached template. To summarize briefly, it's possible that the IRS would 
impose a valuation misstatement penalty (section 6662(b) (3)) on an underpayment of tax due 
to an overstatement of basis attributable to a legal issue, but by far the better argument 
is that the valuation misstatement penalty only applies to misstatements due to factual 
issues. Thus, this penalty should not apply in BLIPs. If, however, the penalty were to 
be applied, the rate in the BLIPs context would most likely be 40%. 

The attached opinion template contains an analysis explaining why we feel the penalty 
should not apply to a misstatement due to a legal issue. We don't usually opine on the 
issue, however, as among other things, the likelihood of the penalty applying in this type 
of context is farfetched and there's not a lot of law on point. However, the discussion 
in the template may help KPMG people understand the issue better. 

I really don't think it's advisable to change our slides to address this penalty. First, 
presentation materials may find their way into the hands of the IRS and this penalty very 
well may not even have been on the IRS’s radar screen in this type of context 
(misstatement due to legal issue). Second, it doesn't seem reasonable to stress this.-’ 
issue in a presentation (which I’d equate with highlighting the issue on a slide) when- 
there are so many other more important issues warranting consideration. 


Eve 

«D STNTP3.D0C» 
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Unknown 


Carbo. Deke G 

Wednesday, July 21 , 1999 6:37 AM 
Eischeid. Jeffrey A 
RE: BLIPS Exit Strategy 


From: 

Sent: 

To: 

Subject: 


Shannon is writing it up for Randy and me to review. Shannon and f were in San Fran yesterday for a Midco meeting. 
Randy, Shannon and i discussed this at lunch. 

Deke 

— Original Message — 

From: Eischeid. Jeffrey A 

Sent: Tuesday, duty 20. 1999 604 AM 

To: Cartx>, Deke G; Bickham, ftarclaS S 

Subject: RE: BLIPS Exit Strategy 

I like ft. Who is going to pursue/write up the issues? 

—Originat Message— 

From: Carbo. Deke G 

Sent: Friday. June 1 6. 1999 627 PM 

To: Eischeid. Jeffrey A Bickham, fianda* S 

Subject: BUPS Exit Strategy 

Importance: High 


Jeff and Randy: 

I talked to John Larson today regarding various issues related to BLIPS and John suggested an idea for 
liquidating partner interests at the conclusion of the BLIPS transaction that, under appropriate circumstances, 
appears to be a fantastic idea. We would obviously need to evaluate the associated technical issues before we 
could present ft to cHents but in our very brief discussion, neither one of us identified a concern. 

The particular fact situation I discussed with John involved two clients witii pubScly-traded stock they planned to 
sell. Both were interested in evaluating the economics associated with staying in the BLIPS partnership for a year 
to get long-term capital loss treatment on the sale (for reporting purposes) and to stay invested for a longer time to 
better sustain business purpose arguments. The clients would sen their stock in early 2000 rather than the latter 
part of 1999. 

John suggested the additional capital required to participate in Stage II and Stage III may cause many clients to 
not follow this course of action unless they could fund these phases with profits from Stage I. However, he 
proposed an alternative. 

Assume the investor owned BankAmerica (BA) stock. If at the end of Stage I. the BLIPS limited partnership 
interest was worth $100,000, the partnership could purchase $100,000 of BA stock and distrtoute it in liquidation 
ol the investors interest therein. Aft of the investors partnership basis would attach to BA stock, even if the 
proposed Section 732 changes are enacted. Thus, the timing of the loss could be controBed by the investor 
based on when the new BA stock is sold. The investor could, therefore, hold the new BA stock for over one year 
and self the existing BA stock and new BA stock in the same tax year reporting everything in a single schedule D 
transaction. This transaction could further take place in an intervening flow-through entity such as another 
partnership or grantor trust to further remove the reporting from the 1 040. 

We have several clients who have taken companies pubfc or own substantial chunks of stock in public 
companies held in family partnerships. Given the enhancement in how BLIPS could be presented on a tax return, 
I fed comfortable their interest In implementing a BLIPS transaction would increase. The clients with pubticfy- 
traded stock that we are taking to are all clients who have first indicated to us that they plan to set. We have not 
met with them discussing BLIPS as an asset diversification strategy but as a strategy to consider since they have 
separately decided to diversify. 

I tiiink this is a great idea! Your thoughts please. 
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Unknown 


From: Eischekl, Jeffrey A 

Sent Tuesday, December 07. 1999 2:16 PM 

To: Baumann, Date; Belcher, Gregory, Bickham, RandaH; Bloom, Richard; Carbo, Deke; Desany. 

Edmond; Eischekj, Jeffrey; Fergus, Terrence; Gray-RALEIGH, Mike; Hasting, Carl; 
Henderson, Tracie; Jandt. George: Jordan, Robert; Upschultz. Brent; Uston, Shannon; 
Mccrimfisk, George; McGrath, Kevin; Napier, Angie; Nuckolls, John; Pace, Katherine; Paule, 
Robin; Pedefsen, Robert; Perez, Robert; Pike, Ralph; Poreba, Edward; Remo, DeeAnn; 
Rivkin, David; Schrier, John; Shatzman, Janice; Slattery, Daniel; SmoBn, Jay; Speiss, 
Timothy, Spitz, William; Staebler, Victoria; Tendier, Neil; Wartey, Carol; Watkins, B: Watson. 
Mark; Weems, Pamela; 2audtke, David; Zysik, Jeffrey 
Subject: FW: BLIPS trade redemptions 

Importance: High 


The.WNT passthrough group has confirmed that the following reasonably summarizes our discussions regarding this 
redemption issue. Ptease road it carefully. 


Jeff 

-*~"Origin*l Message — - 

Frwm 

Efcsctwid, Jeffrey A 

S*nb 

Friday, December 03, 1999 3:42 PM 

Tel 

Smtft, Rfchsrd H (WNT) 

Co 

Rekh, Deborah A; Watson. MarkT 

Subject! 

BLIPS trade redemption* 

Importance: 

High 


The following summarizes my understanding of the current Presidio redemption procedures for the BUPS strategy and a 
potential income tax Issue. 

Presidio is in the process of notifying their investors that the close of Stage I (60 days) is drawing near, investors must 
give 1 0 days notice of their Intent to withdraw. Otherwise, they will continue with the Investment program and win 
contribute additional capital to the Investment partnership (actually an LLC). Presidio's traders are having discussions 
with each Investor regarding the actual performance of their investment. Presidio's outlook regarding the market 
environment, etc. In connection with those discussions, Presidio is disclosing the fair market value (redemption value) of 
the Investor's partnership interest 

Presidio is given latitude in the partnership agreement regarding whether cash or property wBI be distrtouted to an exiting 
partner in redemption of their partnership interest A partner may not require Presidio to make an in kind distribution. 
Presidio's intent is to make redemption distributions with assets they have on hand at the time of payment These assets 
are typically US dollars and/or Euros. Note that Euros are held on deposit throughout the We of the partnership to secure 
the partnership's obligations under various forward delivery contracts denominated in emerging market currencies. 

For various reasons, some investors are requesting that Presidio distribute property other than US dollars or Euros in 
redemption of thpir partnership interest For example, an investor whose partnership interest is worth $1 million might 
state: ‘Rather than distribute to me $1 million worth of Euros, ptea6e dtetrtoute $200,000 worth of Euros and $800,000 of 
Cisco stock*. In such case. Presidio would likely cause the partnership to purchase Cisco stock lor later distribution to the 
exiting partner. 

t understand that there is an Income tax Issue associated with an Investor making a property distribution request That la, 
the IRS might argue that the partnership la substantively acting aa the agent of the investor when it purchases asset# for 
distribution to the investor (Cisco stock In my example). H this view were correct the Investor would be deemed to have 
received a dlstrtoution of Euro# and US dollars, not Euros and Cisco stock. The consequence would be that the investor's 
tax basis in his partnership Interest would be reduced by the US dollars she la deemed to have received ($800,000). Any 
remaining income tax basis would attach to the Euros that had been distrtouted. 

White I think I understand the income tax issue, I do not believe the partnership'* property distributions should be 
recharacterized as cash distributions. First, with respect to districting Euros, this fungible asset is held from the outset of 
trie investment program, f understand it to be an Integral component of Presidio's currency trading program. 
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Unfortunately, its value has declined lairty significantly in the recent past. Thus, making an in kind distribution of atl or a 
part of this asset class should not be an income tax issue. 

Second, with respect to the other property that might be acquired for distribution, it appears that the partnership wifl have 
acquired the benefits and burdens of ownership. The partnership becomes committed to distributing a portion of its net 
asset value on a given date. On the date of redemption, aH assets and liabilities are marked to market and the investor's 
ownership percentage is distributed. II the value of the acquired asset(s) changes during the partnership's holding period 
(typically one week), the entire partnership and a If of its partners, not just Investor, obtain the benefit of a positive change 
in value or bear the burden of a negative change in value. A material change in asset value is likely to occur given the 
volatile nature of the marketable securities that would be selected to accommodate these type of requests. If the value of 
the Cisco stock in the above example declined from $800,000 to $700,000, toe partnership’s redemption obligation to 
Investor would decrease by $90,000 assuming Investor is a 90% partner. 

Please let me know if you disagree with my analysis or if you believe there is another issuefs) that we should be 
concerned with. As always, thank you for your assistance. 

Jeff 
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new 


From: 

Sent: 

To: 

Cc: 

Subject: 


DeLap, Larry 

Saturday, August 14, 1999 12:43 PM 
Elgin, Evelyn 

Watson, Marie T; Vai!, Daniel T 

RE: BLIPs Slides - Valuation Misstatement Penalty 


Eve - 

I suppose the slide could be changed to simply refer to ’Accuracy-Related Penalty*. However, it sounds like we need to 
change the penalty memorandum that is to be provided to the prospective investor to include a discussion of substantial 
and gross valuation misstatements. 

Larry 


— Original Message — 

From: Elgin, Evelyn 

Sent: Friday, August 13, 1999 3:20 PM 

To: DeLap. Larry 

Cc: Watson, Mark T; Vail. Daniel T 

Subject: BLIPS Slides - Valuation Misstatement Penalty 


Larry, 


Mark Watson asked me to run the issue in red below by you for your views. 

Background: 

An attorney for a BUPs client (or prospective client) recently asked about the client's potential exposure to a 40% 
valuation misstatement penalty. That penatty applies if, e.g., the basis of property claimed on a return is 400% or 
more of the correct amount, unless the taxpayer qualifies for the reasonable cause exception. Although some cases 
have held that the penalty applies for tax underpayments due to legal issues, the better view is that the penalty only 
applies to misstatements due to factual issues (e.g., bad appraisals). In any event, even if the penalty were found to 
apply, there’s a very strong argument that reasonable reliance on a reasonable basis (or higher) opinion should 
constitute reasonable cause. Still, is there some risk of a 40% penalty? Yes, as, if BLIPs blows up, the IRS will 
probably throw the book at it and that conceivably could include a 40% penalty. 

Question: 

There currently is a BLIPs slide on ’Economic Exposures.’ One bullet on the slide reads: ’IRS 20% substantial 
understatement penalty.’ The question is should we add a reference on the slide to a possible 40% valuation 
misstatement penalty? 

I lean against this, as the IRS may get the slide and start thinking of applying the penalty in an unintended context 
(legal issue), f guess I would think we could briefly state this risk orally. But, given what's at stake with BLIPs, we 
obviously wanted your input 

Eve 
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Unknown 


From: 

Baumann. Dale R 

Sent: 

Thursday, December 09. 1999 7:29 PM 

To: 

Nuckolls, John M; Liston, Shannon L: Bickham, Randall S; Rivkin, David; Paule, Robin M; 
Hasting, Carl D; Mccrimlisk, George H 

Cc; 

Ito. Dennis A 

Subject: 

FW: BLIPS 


Stay tuned.... 


— -Original Message— 

From: Watson, Mar* T 

Sent; Thursday, December 09, 1999 4:04 PM 

To: Escheid, Jeffrey A; Wartey, Carat G; Baumann, Dale R 

Subject: RE: BLIPS 

Date, 1 think our fees should be paid by year end to support adding such fees to the basis of the client's partnership 
interest. 


- — Original Message — 

From: Eischeid. Jeffrey A 

Sent: Thursday. December 09. 1 999 4:55 PM 

To: Warfey. Carol G: Watson, Mar* T 

Subject: RE: BLIPS 

I think John is on the same page. 


— Original Message 

From: Wariey, Carol G 
Sent: Thursday, December 09, 1999 4:50 PM 

To: Watson, Mark T; Eischeid, Jeffrey A 

Subject: FW: BLIPS 

See the final paragraph of Dale's message re Angie. Is Angie on the same page with John Larson on basis and 
(tow through items? I spoke to John Larson today and he isnl sure how this will all be reported. (Mark I left you a 
long voice mail on my conversation with him as it relates to this and when things will be paid.) This may need to 
be coordinated with him. 


From: Eischeid. Jeffrey A 

Sent; Thursday, December 09. 1 999 1:33 PM 
To: Wariey. Carol G 

Subject: FW: BLIPS 

tyi 

— Original Message 

From: Baumann, Date R 

Sent: Thursday, December 09, 1999 1:55 PM 

To: Nuckolls, John M; Liston, Shannon l; Bickham, Randall S; Mccnmfcsk, George H; Hasbng, Cart 0; Paute, Robin M; RMun, David 

Ca Ito, Dennis A; Eischeid, Jeffrey A; Baumann, Date R 
Subject: BUPS 

This is a follow up to the message Carol Wariey sent out refilling for BLIPS engagements. 

1. According to Jeff Eischeid, he believes it is not critical that the lee actually be collected by the 31st in order for 
us to take a position with regard to capitalizing the KPMG fee into the basis of the assets. WNT is in the process 
of putting together a paper/opinion discussing the firm position for capitalizing the fee instead of treating it as a 
miscellaneous itemized deduction - they will distrfcute it when it is completed. With that said, we should stiH send 
the wire information to the clients and try to get the fees collected shortly after the partnership distributes the 
assets. 


2. For a description on the bill, I am just using the following 'For professional services rendered and out of pocket 
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expenses incurred.* Its up to you how you want to send out the bills, but 1 didn’t want any reference to the 
investment strategy inlhe language of the bitt. 

3. One other thing on bills. Jett indicated he was going to send the bills out in the name of the LLCs • which is 
probably the appropriate party since the LLC is the one that decided to make the investment. 

Finally, 

Angie Napier is in the process of sending out the basis calculation schedules - so you should receive them 
shortly, if you have not already. I just raised an issue with regards lo the amount of the operating loss which 
Angie indicates wilt pass through the partnership. Jett is going to check with Angie and will get back to us shortly 
if any of the basis statements already sent out need to be adjusted. 

Please give me a call if you have any questions. 

Dale 


2 
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Unknown 


Prom: Watson, Mark T 

Sent: Friday, December 1 7, 1 999 7:01 AM 

To: Eischeid, Jeffrey A 

Subject: RE: Capitalize v. expense 


Jell, I believe the deciding factor is whether the management lee relates to the investor's acquisition of his or her interest 
in the partnership - not the acquisition of assets by the partnership. Thus, to the extent that the management fee relates 
to the purchase and management of assets by the partnership, it probably should be expensed under section 212. It may 
be necessary for the partnership to capitalize some of the management fees if they relate to the acquisition of an asset 
with a useful life greater than one year; however, I donl know if that helps our clients. 


On another matter, are you able to participate in the product caB on Monday? 

\ 

— Original Message — ' 

Prom: EischeW, Jetlrey A 

Sent: Friday, December 1 7, 1 999 8:5? AM 

To: Watson, Mark T 

Subject: FW: Capitalize v. experts* 

Importance: High 


REDACTED 


What do you think?? 


— Original Message — . 

From: John Larson f mailto:ilarsonQpresidioadv.com] 
Sent: Thursday, December 16. 1999 6:58 PM 
To: eischeid@kpmg.com 
Cc: Bob Pfaff 

Subject Capitalize v. expense 


Jetf- 

Seems like one possible argument is to treat the entire one-time fund management fee (applicable to an intang to le 
asset with a seven year life) as a capital expenditure. In general I think that management fees paid in connection with 
long-term contracts must be capitalized. As I see it the Strategic Investment Fund agreements are akin to a seven- 
year contract Since the management tee is only payable once, but management services may go on for seven years, 
capitalization would seemingly be indicated. 

JL 
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Unknown 


From: Watson, Mark T 

Sent: Wednesday, February 02, 2000 5:07 AM 

To: Eischeid, Jeftrey A 

Subject: RE: BLIPS Funds - Form 1065 


Jeff, whatever we do I think we should be consistent - i.e., if we treat one of the Funds as a trade or business, then we 
should probably treat all of the Funds as being in a trade or business and vice versa. Further, I think taking the position 
that the Funds constitute a trade or business simply adds an element of risk to the transaction without providing a benetit 
to many of our clients who don't need the ordinary loss. Thus, I vote for treating the Funds as investors rather than 
traders. 


— Original Message — 

From; Eischeid, Jeftrey A 

Sent; Monday. January 31 , 2000 2:28 PM 

To: Watson. Mark T 

Subject: FW: BLIPS Funds - Form 1065 


Let's discuss ASAP 


- — Original Message — 

From: John Larson fmailto:jlarson ® presidioadv.coml 
Sent: Monday, January 31. 2000 1:48 PM 
To: eischeid@kFimg.com 
Subject BLIPS Funds - Form 1065 


Jeff- 

Grant Thornton has indicated that they are comfortable preparing the 1065’s taking the position that the Funds are in 
the trade or business ot trading currencies etc. If they do this the net loss trom each partnership will flow through as 
ordinary loss. Since I know that we went through major gyrations to minimize ordinary loss, I assume you want them 
to treat the Funds as investment, not trading, partnerships and show the Forex losses as capital. Let me know and 
we will start cranking out the 1065's. 

JL 
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Unknown 

From: DeLap, Larry [ldelap@KPMG.COM] 

Sent: Friday, February 18, 2000 1 1 :33 AM 

To: Sams, James K 

Cc: Kelloway, Lisa A; Venigalia, Arvind ; Schiaman, Kristine K; Tseng, Ruth 

Subject: RE: CAMPUS Draft Whitepaper 


«ICV2 . DOC» 

Jim - 

Please see suggested revisions and comments on the ICV letter attached. 

Could you please ask someone from Tax Controversy Services to look at both the ICV letter 
and the engagement letter for the purpose of determining whether language should be added 
or modified in order to bolster the "business purpose" argument in the event the letters 
are later scrutinized in connection with an IRS challenge to the strategy. Then, send both 
the ICV letter and the engagement letter back to me. 

Larry 

> — - — Original Message — 

> From: Sams, James K 

> Sent: Saturday, February 12, 2000 6:13 PM 

> To: DeLap, Larry 

> Cc: Kelloway, Lisa A; Venigalla, Arvind ; Schiaman, Kristine K; Tseng, 

> Ruth 

> Subject: CAMPOS Draft Whitepaper 

> 

> Larry: 

> X 

> Attached is a draft whitepaper for a product dubbed (not by me) 

> CAMPUS. It involves the dual incorporation of a company in both Canada 

> and the US by way of a continuance of a US company into Canada. The 

> continuance gives the USCo a step up ih basis in assets for Canadian 

> tax purposes. The strategy relies on a provisions in the US-Canada tax 

> treaty holding that such a company will be treated as a resident (and 

> taxable as a 

> resident) solely of Canada for purposes of the treaty. 

> 

> We had discussed this idea with Gratian Joseph, its originator, some 

> time ago. He has since sold two engagements, where the key issue has 

> been resolution and comfort with the business purpose of the 

> continuance. The fact patterns of the engagements match those of the 

> whitepaper (notably, no assets were transferred into the continued 

> entity by another person) . In addition, we had obtained a concurring 

> opinion from Kevin Dolan and Steve Lainoff (before their departures 

> from Weil were in process) in respect of at least one of the clients. 

> Gratian has a couple other prospects as well and KevinD. as well as 

> Fenwick and West (and possibly also Baker McKenzie) had been consulted 

> by certain of the target clients for their views as well. 

> 

> Because of the nature of the strategy, the thought is to market it 

> only to a limited group of targets and to cease pursuing additional 

> engagements after a given number (not defined, but I’m guessing at 

> 8-10 tops) have been implemented. Also because of its nature, we do 

> not anticipate doing a TPA nor discussing this strategy during the Monday night calls. 

> 

> So, I attach the whitepaper, draft engagment letter and ICV letter, 

> which we propose would represent the complete "package" in respect of 

> this idea. Please let me know if you have questions or comments or 

> would like any additional information. 
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> Regards, 

> 

> Jim « File: CAMPOS4_SAMSREV5.doc » « File: ICV2.DOC » 

> 

> James K Sams 

> KPMG Washington National Tax 

> tel: 202-533-3102 

> fax: 202-533-8546 
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kpmg 

To: SC 2 tax file 

From: Andrew S. Atkin 
Date: February 29, 2000 

Re: SC 2 strategy: Effect of recent temporary regulations concerning corporate tax 

shelters 

ISSUES 

1. Is the SC 2 transaction a “confidential corporate tax shelter” subject to registration 
requirements under Temporary Regulation Section 301.61 11-2T? 

2. In the SC 2 transaction, are either the shareholders or the S corporation required to file 
a statement disclosing participation in a “reportable transaction” under Temporary 
Regulation Section 1.601 1-4T? 

LAW 

On February 28, 2000, the I.R.S. issued temporary regulations requiring the registration 
of “confidential corporate tax shelters” pursuant to Section 611 1(d). 1 In addition, 
the I.R.S. also issued regulations requiring organizers and promoters to maintain 
customer lists for “potentially abusive tax shelters,” pursuant to Section 6112. Lastly, the 
Service issued temporary regulations “requiring corporations to attach statements to their 
income tax returns describing their tax shelters.” 2 All the regulations are generally 
effective as of February 28, 2000. 3 

1) “Confidential corporate tax shelter” registration reouirements 

Under Temporary Regulation Section 301.61 1 l-2T(a), “confidential corporate tax 
shelter[s]” are subject to the registration requirements of Sections 61 1 1 (a) and (b). 

A) Definition of “confidential corporate tax shelter” 

The temporary regulations define a “confidential corporate tax shelter” as any 
transaction: 


1 T.D. 8876 (Feb. 28, 2000). 

2 T.D. 8877 (Feb. 28, 2000). 

3 See Reg. Secs. 301.61 ll-2T(h), 301.61 12-IT (A-22) and 1.60114T(g). 
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(i) A significant purpose of the structure of which is the avoidance or 
evasion of Federal income tax, as described in paragraph (b) of this 
section, for a direct or indirect corporate participant; 

(ii) That is offered to any potential participant under conditions of 
confidentiality, as described in paragraph (c) of this section; and 

(iii) For which the tax shelter promoters may receive fees in excess of 
$100,000 in the aggregate, as described in paragraph (d) of this section. 4 

The regulations define a number of the above terms. 

1. “Significant Purpose” 

The regulations specify that a transaction will be considered to have as a significant 
purpose to avoid or evade Federal income tax if: 

1) the transaction is the same as or similar to a transaction identified by the I.R.S. to be a 
tax avoidance transaction; or 

2) the transaction lacks economic substance (i.e. the present value of the participant’s 
reasonably expected pre-tax profit is insignificant relative to the present value of the 
participant’s expected Federal income tax savings); or 

3) the transaction is structured to provide Federal income tax benefits that constitute an 
important part of the intended results of the transaction and the tax shelter promoter 
reasonably expects the transaction to be presented to more than one participant. 5 

2 . “For a direct or an indirect corporate participant” 

The regulations specify that a transaction is “for a direct or an indirect corporate 
participant if it is expected to provide Federal income tax benefits to any corporation 
(U.S. orforeign) whether or not that corporation participates directly in the transaction.” 6 

3. “Conditions of Confidentiality” 

The regulations provide that “all the facts and circumstances relating to the transaction” 
will be considered in determining whether there are conditions of confidentiality. 7 In 
addition, if: 


4 Reg. Sec. 301.61 1 l-2T(a)(2). 

5 Reg. Sec. 301.61 1 l-2T(b). This provision does not apply if the promoter can show that the participant is 
participating in the transaction in the ordinary course of its business and there is a long-standing and 
generally accepted understanding that the tax benefits from the transaction are allowable. Id. 

6 Reg. Sec. 301.61 U-2T(a)(4). 

7 Reg. Sec. 301.611 l-2T(c). 
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an offeree's disclosure of the structure or tax aspects of the transaction is 
limited in any way by an express or implied understanding or agreement 
with or for the benefit of any tax shelter promoter, an offer is considered 
made under conditions of confidentiality, whether or not such 
understanding or agreement is legally binding. 8 

Even if there is no express or implied understanding of confidentiality, there is a 
condition of confidentiality if the transaction is claimed to be proprietary. 9 Unless the 
facts and circumstances clearly indicate otherwise, there is no condition of confidentiality 
if: 


the tax shelter promoter enters into a written agreement with each person 
who participates or discusses participation in the transaction and such 
agreement expressly authorizes sueh persons to disclose every aspect of 
the transaction with any and all persons, without limitation of any kind. 10 

4. Fees in excess of $ 1 00,000 

AH the facts and circumstances are taken into account in determining the amount of 
fees . 11 In addition, all types of consideration are taken into account, including contingent 
fees, equity interests and fees the promoters may receive for other transactions as 
consideration for promoting the tax shelter. 12 Moreover, it is presumed that the fees will 
be in excess of $100, 000 unless the person responsible for registering can show 
otherwise. 13 


B) Exception to “confidential corporate tax shelter” definition 


If the transaction is not one of the listed transaction which the I.R.S. has determined to be 
a confidential corporate tax shelter, the transaction will not be subject to the registration 
requirements if: 


the tax shelter promoter (or other person who would be responsible for 
registration under this section) reasonably determines that there is no 
reasonable basis under Federal tax law for denial of any significant portion 
of the expected Federal income tax benefits from the transaction. Such a 
determination must take into account the entirety of the transaction and 
any combination of tax consequences that are expected to result from any 
component steps of the transaction, must not be based on any 
unreasonable or unrealistic factual assumptions, and must take into 
account all relevant aspects of Federal tax law, including the statute and 
legislative history, treaties, authoritative administrative guidance, and 


'id. 

'Id. 

10 Id. 

u Reg. Sec. 301.61 ll-2T(d). 

"Id. 

13 Reg. Sec. 301.61 1 l-2T(g)(2)(vi). 
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judicial decisions that establish principles of general application in the tax 
law (e.g., Gregory v. Helvering, 293 U.S. 465 (1935)). 14 

2) Customer list requirement 

Under Regulation Section 301.61 12-1T, organizers and promoters of “potentially 
abusive tax shelters” are required to maintain customer lists. The regulations 
“follow a modified form of the definition of confidential corporate tax shelter 
under section 611 1(d)(1) for purposes of defining the potentially abusive tax 
shelters that are subject to the list requirement under section 61 12.” 15 Under this 
modified definition, a transaction can be a “potentially abusive tax shelter” even if 
there are no conditions of confidentiality or the promoter may receive fees in the 
aggregate that are less than $100,000. 16 In determining whether a significant 
purpose of the transaction is avoidance or evasion of federal income tax, the 
regulations relating to the definition of “confidential corporate tax shelter” are 
applicable.’ 7 

3) Taxpayer disclosure requirement 

Under Temporary Regulation Section 1 .601 1 -4T, taxpayers participating in “reportable 
transactions” must attach to their tax returns a disclosure statement in the a form 
prescribed by the I.R.S.' 8 

A) Applicable taxpayers 

The disclosure requirements apply to "[ejvery taxpayer that is required to file a return for 
a taxable year with respect to the tax imposed under section 1 1 and that has participated, 
directly or indirectly, in a reportable transaction. . . ,” 19 A taxpayer is considered to have 
indirectly participated “if its Federal income tax liability is affected by the transaction 
even if it is not a direct party to the transaction (e.g. it participates through a partnership 
or through a controlled entity).” 20 

B) “Reportable transactions” 

The regulations define a “reportable transaction” as a transaction that is listed by the 
I.R.S. as being a tax avoidance transaction or a transaction that has at least two of the 
following characteristics: 


" Reg. Sec. 301.6Ul-2T(b)(5). 
1! T.D. 885. 

16 Id 
"id. 

"Reg. Sec. 1.601 1-4T. 

"Reg. Sec. !.601MT(a). 
x Id. 
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1) The taxpayer participates in the transaction under confidentiality; 21 

2) The taxpayer has contractual protection against the possibility that all or a part of the 
intended tax benefits will not be sustained (e.g. contingent fee, insurance or indemnity); 

3) The taxpayer’s participation in the transaction was promoted by persons expected to 
receive fees in excess of $ 1 00,000; 

4) The expected treatment of the transaction for Federal income tax purposes differs by 
more than $5 million from book treatment of the transaction; 

5) The transaction involves the participation of a person that the taxpayer knows or has 
reason to know is in a Federal income tax position that differs from that of the taxpayer, 
e.g. a tax-exempt entity or a foreign person; 

6) The expected characterization of any significant aspect of the transaction for Federal 
incofne tax purposes differs from the expected characterization of such aspect for taxation 
of any party to the transaction in another country. 

1. Exceptions 

Even if a transaction meets at least two of the above criteria, there are exceptions to the 
transaction being a reportable transaction. If any of the following are true, the transaction 
is not a reportable transaction: 

(A) The taxpayer has participated in the transaction in the 
ordinary course of its business in a form consistent with customary 
commercial practice, and the taxpayer reasonably determines that it 
would have participated in the same transaction on substantially the 
same terms irrespective of the expected Federal income tax benefits. 

(B) The taxpayer has participated in the transaction in the 
ordinary course of its business in a form consistent with customary 
commercial practice, and the taxpayer reasonably determines that 
there is a long-standing and generally accepted understanding that 
the expected Federal income tax benefits from the transaction (taking 
into account any combination of intended tax consequences) are 
allowable under the Internal Revenue Code (Code) for substantially 
similar transactions. 

(C) The taxpayer reasonably determines that there is no 
reasonable basis under Federal tax law for denial of any significant 
portion of the expected Federal income tax benefits from the 
transaction. Such a determination must take into account the entirety 


21 The term confidentiality is defined the same as for the registration requirements in Reg. Sec. 301.6111- 
2T(c). 
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of the transaction and any combination of tax consequences that are 
expected to result from any component steps of the transaction, must 
not be based on any unreasonable or unrealistic factual assumptions, 
and must take into account all relevant aspects of Federal tax law, 
including the statute and legislative history, treaties, 
authoritative administrative guidance, and judicial decisions that 
establish principles of general application in the tax law (e.g., 

Gregory v. Helvering, 293 U.S. 465 (1935)). 

(D) The transaction is identified in published guidance as being 
excepted from disclosure under this section. 22 

The regulations clarify that certain corporate events are considered to be in the 
ordinary course of business: 

For purposes of paragraphs (b)(3)(ii)(A) and (B) of this section, a 
transaction involving the acquisition, disposition, or restructuring of a 
business, including the acquisition, disposition, or other change in the 
ownership or control of an entity that is engaged in a business, or a 
transaction involving a recapitalization or an acquisition of capital for use 
in the taxpayer's business, shall be considered a transaction carried out in 
the ordinary course of a taxpayer's business. 23 

2. Projected tax effect 

Even if a transaction is a reportable transaction and does not fall within any of the 
above exceptions, there is no disclosure requirement unless the projected tax 
effect of the strategy meets certain threshold amounts. For transactions that are 
reportable transaction because they are a listed transactions, the transaction must 
reduce the taxpayer’s federal tax liability by at least $1 million in any one year or 
$2 million for any combination of taxable years. For all other reportable 
transactions, the threshold amounts are $5 million for any one tax year or $10 
million for any combination of tax years. 

ANALYSIS 

1 . Is the SC 2 transaction a “confidential corporate tax shelter” subject to registration 
requirements under Temporary Regulation Section 301.61 1 1-2T? 

It does not appear that the SC 2 transaction is a “confidential corporate tax shelter” under 
Temporary Regulation Section 301 .6 1 1 1-2T. Under this set of regulations, the 
transaction must be “for a direct or indirect corporate participant.” 24 The regulations 
specify that a transaction is “for a direct or an indirect corporate participant if it is 


23 Reg. Sec. 1.601 l-4T(b)(3)(ii). 
21 Reg. Sec. 1.601 l-4T(b)(3)(iii). 
" Reg. Sec. 301.61U-2T(a){2)(i). 
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expected to provide Federal income tax benefits to any corporation (U.S. or foreign) 
whether or not that corporation participates directly in the transaction.” 25 

Subchapter S corporations are generally not subject to corporate level taxes. 26 
Subchapter S corporations are only subject to corporate level tax for certain items related 
to prior C corporation status. 27 The SC 2 strategy provides no Federal tax benefits to the 
subchapter S corporation. Rather, the only corporate level change is a reallocation of the 
income that passes through to the shareholders. The shareholders are the taxpayers that 
receive Federal income tax benefits. Therefore, the SC 2 strategy should not be 
considered a “confidential corporate tax shelter.” 

2. Are organizers or promoters of the SC2 transaction required to maintain a customer 
list? 

It does not appear that organizers or promoters of the SC 2 transaction will be required to 
maintain a customer list. The customer list regulations incorporate the “confidential 
corporate tax shelter” regulations with respect to the issue of whether the transaction has 
a significant purpose, the evasion or avoidance of the federal income tax. As state above, 
under the “confidential corporate tax shelter” regulations, the definition of the term “for a 
direct or indirect corporate participant” is that the transaction is expected to provide 
Federal income tax benefits to any corporation. Since the S corporation will not be 
receiving any Federal income tax benefits in the SC 2 transaction, a customer list should 
not need to be maintained. 

2. In the SC2 transaction, are either the shareholders or the S corporation required to file 
a statement disclosing participation in a “reportable transaction” under Temporary 
Regulation Section 1.6011-4T? 

It does not appear that either the shareholders or the S corporation will be required to file 
any disclosure statements under Temporary Regulation Section 1.6011-4T. The 
disclosure requirements apply to “[ejvery taxpayer that is required to file a return for a 
taxable year with respect to the tax imposed under section 1 1 and that has participated, 

directly or indirectly, in a reportable transaction ” 28 Neither individuals or S 

corporations are subject to tax under Section 11. Therefore, the disclosure requirements 
are not applicable to them. 

Section 1 1 imposes a tax on all corporations. Individuals are subject to tax under Section 
1 , not Section 1 1 . Therefore, the disclosure requirements do not apply to individuals. 
Moreover, Subchapter S Corporations are not subject to the tax imposed under Section 1 1 
and as discussed above, are generally not subject to any corporate level tax at all. 29 Even 
in the limited situations where a tax is imposed on a subchapter S corporation, the tax is 


25 Reg. Sec. 301.61 1 l-2T(a)(4). 

26 1.R.C. Sec. 1363(a). 

27 See I.R.C. Secs. 1374 and 1375. 

28 Reg. Sec. 1.6011-4T(a). 

29 See I.R.C. Sec. 1363(a). 
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not imposed under Section 1 1 . 30 Therefore, it does not appear that subchapter S 
corporations are subject to the disclosure requirements either. 


30 See I.R.C. Secs. 1374 and 1375. 
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Unknown 


From: 

Sent: 

To: 

Cc: 

Subject: 


Warley, Carol G 

Tuesday, March 07, 2000 8:48 AM 
Eischeid, Jeffrey A; Brennan, James 
Watson. Mark T 
RE: 


My understanding is that 707 disclosure is required and that the decision was made to 
disclose at the partnership level on a white paper caption statement (as opposed to a Form 
8275). See 1.707-8. 


-----Original Message 

From: Eischeid, Jeffrey A 

Sent: Tuesday, March 07, 2000 8:58 AM 

To: Brennan, James 

Cc: Harley, Carol 6 

Subject: FW: 


REDACTED 


Please check with Carol on the 707 disclosure. I believe that WNT concluded that 
disclosure is required but that there is no penalty if disclosure is omitted by the 
partnership. 

Jeff 

— Original Message 

From: Steven Buss (mailto:sbusaepresidioadv.com} 

Sent: Monday, March 06, 2000 8:05 PM 

To: eischeid«KPMG. com; JBrennan® KPMG.com; PAWilliamaeKPMG.com 

Cc: John Laroon; Kerry Bratton 

Subject: 


As we discussed on the telephone I am confirming 
that the following is the complete list of changes 
to -the "draft* of the tax return sent to you 
for review and comments on Thursday, 

March 2, 2000: 

1. The return is to report on the accrual basis. 

2. The entity is not in a trade or business so 

nothing is reported on the first page of the 
return: 

A. The income /loss from foreign exchange 

is reported on Schedule K, line 7, "Other 
Income" 

B. The guaranteed payment is reported on 

Schedule K, line 11, "Other Deductions" 

3. The footnote in the tax return referring to the 

activity of the hLC as a trade or business is to 
be deleted. 

4. Page 2 of the return, question 2 is to be 

answered yes since Presidio Growth LLC and 
Presidio Resources LLC are treated as 
partnerships. 

5. Page 2 of the return, question 11 is to be 
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answered yes because the distribution of 
Euros and/or Securities is a distribution of 
property. Those partnerships that sold an 
interest must also answer this question 
yes. All of the LLC’s meet one or more 
of these criteria. 


In addition to the above it has 
been brought to our attention that 
we should consider disclosure pursuant to 
Section 707; See 1.707-6 (c) amd 1.707-8. 
Please advise if we need to include this 
additional disclosure. 

Regards. 


Steven Buss 
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Page 1 of 2 


From: </O=KPMG/0U=US/CN=RECiP!ENTS/CN=21552> 

To: </O=KPMG/OU=US/CN=RECIP{ENTS/CN=20499> 

Sent: Sunday, January 10,1 999 1 2:00 AM 

Subject: 707 disclosure 

Not yet. I will try again. 

Original Message 

From: Eischeid, Jeffrey A 
Sent: Monday, October 25, 1999 12:50 PM 
To: Watson, Mark T 
Subject: RE: 707 disclosure 

Did you hear back from Mark Ely? 

Thanks 

Original Message 

From: Watson, Mark T 

Sent: Sunday, October 17, 1999 12:59 PM 

To: Eischeid, Jeffrey A 

Subject: FW: 707 disclosure 

FYI. I will discuss this with Mark Ely. 


Original Message 

From: Smith, Richard H (WNT) 

Sent: Friday, October 15, 1999 7:31 PM 
To: Watson, Mark T 
Cc: Fields, Deborah A 
Subject: RE: 707 disclosure 

Any sale would be of property (i.e., the distributed forwign currency) by the partnership to the partner. 
1.707-6(a). If contribution and distribution occur within two years (regardless of order), section 1.707-6 
(c) addresses disclosure. Mark Ely is the guy for all the technical hoops, but in past discussions on 707 
disclosures he has indicated that no penalty seems to apply. It would be prudent to circle back with him 
for his technical analysis on this point. 


Original Message 

From: Watson, Mark T 

Sent: Thursday, October 14, 1999 3:08 PM 

To: Fields, Deborah A; Smith, Richard H (WNT) 

Subject: FW: 707 disclosure 

Richard and Debbie, what do you think? I know we have discussed the technical requirement to 
disclose, but we also discussed the fact that there is no penalty for not disclosing. Also, since the partner 
that will receive a distribution from the partnership within two years only contributed cash to the 
partnership, does section 707 even apply? 

--Original Message— KPMG 0026339 
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Page 2 of 2 


From: Eischeid, Jeffrey A 

Sent: Thursday, October 14, 1999 10:25 AM 

To: Watson, Mark T 

Cc: Bickham, Randall S; Henderson, Trade K 
Subject: FW: 707 disclosure 

Mark ~ Will you confirm the accuracy of this conclusion with the WNT partnership folks? 
Thanks, Jeff 


Original Message 

From: Henderson, Tracie K 

Sent: Tuesday, July 13, 1999 7:16 PM 

To: ’John Larson' 

Cc: Eischeid, Jeffrey A; Watson, Mark T; Bickham, Randall S 
Subject: 707 disclosure 

John - 

As discussed, I think disclosure under sec. 707 will be required for BLIPS. See 1.707-6(c) and 1.707-8. 
Tracie 
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Resnick, Joel 

From: Engel, Greg A 

Sent: Wednesday, March 08, 2000 1 :1 9 AM 

To: Bailine, Richard W; Duer, Walter M 

Cc: Resnick, Joel ; Reiter, Mathias T 

Subject: RE: INSURECO and the Tax Shelter Regs 

Rick, 

I want to study further, but I tend to agree with your views. We generally would have a significant 
M-t ; however there may be cases when there is no M-1 since the reserves are deducted for 
book. We also will have fees in excess of $100k; however I am sure that we will attempt to 
develop some novel approach on fees to fall outside this bad factor. The other bad factors should 
be easy to avoid. 

In any event, I think we could argue that two of the good factor exceptions appiy. The one you 
listed below seems to apply (or at least it should apply). We will only opine if we have a strong 
business purpose (this has been the case to date) and the business purpose standard is arguably 
similar to the good factor below. The one question could be if they looked at each step 
separately and thus the sale of the stock to the strategic buyer could be questioned; the rest of 
the transaction is clearly ordinary course and customary. That said, it is not unusual that a 
strategic buyer would be utilized, it is just not as common as a simple captive. I also think that 
the second good factor could come into play. The "tong standing accepted treatment of the 
transaction” factor should arguably apply since we are relying on a published ruling with ample 
case law. Of course, the twist we put on it may call it into question, but it seems that we could 
certainly argue the second good factor as well. 

I appreciate your help on this, perhaps we need a quick telecon to pull ail of our thoughts 
together. I am in the office the balance of the week. 

Thanks 

Greg 

— Original Message 

From: Bailine, Richard W 

Sent: Tuesday, March 07, 2000 6:32 PM 

To: Duer, Walter M; Engel, Greg A 

Cc: Resnick, Joel ; Reiter, Mathias T 

Subject: INSURECO and the Tax Shelter Regs 

Guys-we need your thoughts as described below. 

We are trying to conclude that clients that implement INSURECO do not need to disclose this 
event under these regs. For deals that were at least partially done by COB 2/28/00 I feel 
pretty comfortably that this is true as in such case there does not appear to be any 
"reportable transaction" as defined in these regs. 

But for deals done in their entirety after COB 2/28/00, we need another argument. I assume 
that this deal will fail at least of the so called "Bad Factors" in Regs 1.6011-4T(b)(3Xi), most 
likely paragraphs b, C and/or D (failing any two is BAD). But I am thinking the INSURECO 
also very well may have a so called "Good Factor" which, if present, exempts the client from 
disclosing under these regs. 

The most likely Good Factor can be found in Regs 1 .601 1-4T(b)(3)(ii). To meet this we would 
need to know if the following ere true. 

(i) A client the implements INSURECO is entering into a transaction that is in the ordinary 
course of its business, and, 

KPMG 0026882 
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(ii) the client is using a form consistent with customary commercial practice. 

Now it seems to me that both of these elements should be true. The Business Purpose the 
client has to support entering into the deal should tell us that the transaction is one that is in 
the ordinary course as the transaction is part of the clients overall risk assessment program 
and is, consistent thereunder. 

As for a customary form, i will rely on your expertise in this industry but it seems to me that 
using captives is a very common means of shifting/managing risk. 

1 would appreciate it you two gents would ponder and discuss these points and get back to 
me with your conclusions as were are attempting to assess these issues under the new regs 
and, answers to these "business" issues is paramount. Thanks. 
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Resnick, Joel 
From: 

Sent: 

To: 

Subject: 


Reiter, Mathias T 

Tuesday, May 23, 2000 6:25 PM 

Resnick, Joel 

RE: insureco-Final Opoinion 


Attached is one Word file. 

Matt 

— Original Message 

From: Resnick, Joel 

Sent: Tuesday, May 23, 2000 7:19 PM 

To: Reiter, Mathias T 

Subject: insureco-Finai Opoinion 

Please send to me a copy of the final Insureco generic opinion. 
Thanks. 

Joel 

Joel Resttick 
Partner 

322-665-2007 (phone-Chicago) 
jresnick @KPMG. com 
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Resnick, Joel 
From: 

Sent: 

To: 

Cc: 

Subject: 



9-23-99 doe 


Reiter, Mathias T 

Thursday, September 23, 1999 6:45 PM 
Engel, Greg A 
Resnick, Joel 

RE: Insureco-Submission to DeLap 


Greg 

Attached is one file with the latest draft of the Jnsureco opinion letter. All changes are blackiined 
from the various reviewers as indicated by Joel below. 

Pending is any changes you see fit from your reaction to Art’s comments and one comment from 
Greg as indicated at the top on the first page of the attached opinion. 

Please let me know if there is anything else I can do. 

Matt 

— Original Message — 

From: Resnick, Joel 

Sent: Thursday, September 23. 1999 6:07 PM 

To: Engel, Greg A 

Cc: Reiter, Mathias T 

Subject: Insureco-Submission to DeLap 

Attached is a suggested memo to Larry from me relating to certain of his comments. If you 
desire, make such changes as you deem appropriate and send it to Larry under your name. 

The draft which Matt is sending to you attempts to reflect the changes desired by Eve Elgin, 
Rick Bailine (except for those relating to insurance which are noted and which we assume 
that you will make), Richard Yates and Mark Ely. We assume that you will make any changes 
relating to Art’s comments. 

After you are satisfied with the draft perhaps you can send it and the attached memo to Larry 
to keep the approval process moving while I am on vacation. Matt is available to help as 
needed. « File: jor8635-response to Larry.doc » 

Joel Resnick 
Partner 

KPMG-Washington National Tax 
312-665-2007 (phone- Chicago) 

202-467-3859(phone-WNT) 
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Unknown 

DeLap, Larry 0delap@KPMG.COM] 

Saturday, March 11, 2000 12:35 PM 
Atkin, Andrew S; Manth, Larry E 

Smith, Richard H (Vice Chair-Tax); Springer, Mark A; Rosenthai, Richard P 
FW: S Corporation strategy 


S Corp Strategy.d 
oc (134 KB) 

Please note that your discussion of "tax shelter" rs too narrow. The strategy 
is clearly a tax shelter as defined by section 6662 (d}_ (2) <C> (iii) . Such classification by 
itself is not necessarily bad, but simply means that the disclosure exception to the 
substantial understatement penalty does not apply and that the taxpayer must reasonably 
believe the strategy is more likely than not to prevail on its merits. 

An open question may be whether we would need to maintain a list of clients participating 
in the strategy, pursuant to the recently released corporate tax shelter temporary 
regulations. 

We avoid giving opinions directly on accuracy related penalties. Whitepapers should not 
suggest that we are prepared to give such opinions. The section on "Section ,6662 Accuracy 
Related Penalties" in the attached whitepaper should be deleted in its entirety. 

Discussions on section 6662 should be limited to the facts, such as in the attachment. 
Please note that when we discuss penalties, and the exceptions thereto, with clients, we 
should point out that a court might view an opinion by the promoter of the opinion as 
suspect (see footnote 41 of the attachment). 

«T_I DVPEN . DOC» 

Larry 


From: 

Sent: 

To: 

Cc: 

Subject: 



> — - — Original Message 

> From: Atkin, Andrew S 

> Sent: Thursday, March 02, 2000 5:52 PM 

> To: Manfreda, Richard H; Kelliher, William B; Smith, Richard H (WNT) ; 

> Cvach, Gary Q; Bloom, Gilbert D; Springer, Mark A; Ransome, Justin P; 

> DeLap, Larry; Rosenthal, Richard P 

> Cc: Douglas Duncan; Larry Manth; Robert Huber 

> Subject: S Corporation strategy 

> 

> Attached please find a revised version of the whitepaper. Changes are 

> in revision mode (i.e. they appear underlined and in red). 

> 

> Thanks 

> 

> <<S__Corp_Strategy.doc» 
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From /0=KPMG/0U=US/CN=RECI PI ENTS /CN=1 3922 
From: /0=KPMG/0U=US/CN=RECIPIENTS/CN=13922 
To: /O=KPMG/OU=US/CN=RECIPIENTS/CN=20499 
Subject: Holding Period - BLIPS 
Sent: 2000-03-20 03:31:39.196 
Date: 2000-03-20 03:31:44.037 
X- Folder: BLIPS 

Jeff, 

Does the IS group have a standard manner in which to report the BLIPS 
transaction on Schedule D and Form 4797. 

Based on the discussion below, the purchase date of the distributed securities 
and/or euros would be the date the partnership purchased these assets. At this 
point, I don't believe we have this information from Presidio. In addition, 
from a presentation standpoint, the purchase date and the sales date on Schedule 
D and Form 4797 would be only a few days apart. Is everyone following the 
technical answer below? Thanks. 

Richard Bloom 

Senior Manager 

Personal Financial Planning 

150 John F. Kennedy Parkway 
Short Hills, New Jersey 07078 
Phone: 973-912-6470 
Fax: 973-912-6168 
Email : rbloom@ kpmg . com 


— Original Message 

From: Watson, Mark T 

Sent: Tuesday, December 21, 1999 7:16 PM 

To: Bloom, Richard J 

Subject: FW: Holding Period - BLIPS 

Richard, after further discussions with Debbie, I understand that the holding 
period of the partnership will carry over to the recipient partner regardless of 
whether or not the distribution is an operating or liquidating distribution, and 
regardless of whether or not the partner has a long-term or short-term holding 
period in his or her partnership interest. Therefore, the acquisition date of 
the distributed security should reflect the date the partnership acquired the 
security. 

Original Message 

From: Fields, Deborah A 

Sent: Monday, December 20, 1999 7:59 PM 

To: Watson, Mark T 

Subject: RE: Holding Period - BLIPS 

That is right - the partner's holding period in the property reflects the 
partnership’s holding period in the property - regardless of whether it is a 
current or liquidating distribution. There is an article (6JPTAX327) that 
that helps. 
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With regard to Richard Bloom's question - yes you can convert long-term to 
short-term and short-term to long-term. My response treats the distribution of 
stock as property and not as cash under section 731(c). 

Deborah A. Fields 
Washington National Tax 
New Number (202) 533-4580 
dfields@KPMG.com 

Original Message 

From: Watson, Mark T 

Sent: Sunday, December 19, 1999 2:35 PM 

To: Fields, Deborah A 

Subject: FW: Holding Period - BLIPS 

Debbie? 

Original Message 

From: Bloom, Richard J 

Sent: Sunday, December 19, 1999 2:34 PM 

To: Watson, Mark T 

Subject: RE: Holding Period - BLIPS 

Thanks for the response. Do I understand this correctly? Based on Debbie's 
response, this treatment can indirectly convert a long term holding period to a 
short term holding period. If the client acquired the partnership interest in 
January, 1990 and received IBM stock (which the partnership acquired on December 
1, 1999) in liquidation of his entire interest on December 17, 1999, the 
client's "acquisition date" for the IBM stock is December 1, 1999. Therefore, 
if client sells the IBM stock on December 18, 1999, he has a short term capital 
gain or loss. 

Richard Bloom 

Senior Manager 

Personal Financial Planning 

150 John F. Kennedy Parkway 
Short Hills, New Jersey 07078 
Phone: 973-912-6470 
Fax: 973-912-6168 
Email : rbloom@kpmg . com 


Email Disclaimer 

The information in this email is confidential and may be legally privileged. It 
is intended solely for the addressee. Access to this email by anyone else is 
unauthorized. If you are not the intended recipient, any disclosure, copying, 
distribution or any action taken or omitted to be taken in reliance on it is 
prohibited and may be unlawful. When addressed to our clients any opinions or 
advice contained in this email are subject to the terms and conditions expressed 
in the governing KPMG engagement letter. The advice contained herein is based 
upon the facts as stated, and tax laws and authorities as they exist today and 
are subject to change. 
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From: Watson, Mark T 

Sent: Sunday, December 19, 1999 2:25 PM 

To: Bloom, Richard J 

Subject: FW: Holding Period - BLIPS 

FYI 


— Original Message 

From: Fields, Deborah A 

Sent: Tuesday, December 14, 1999 9:33 PM 

To: Watson, Mark T 

Subject: RE: Holding Period - BLIPS 

Mark - 

Sorry this has taken so long - 

Section 735(b) provides that in determining the period for which a partner has 
held property received in a distribution from a partnership (other than for 
inventory items) you include the holding period of the partnership as determined 
under section 1223. I would treat the partner as acquiring the asset on the 
date the partnership acquired the asset without regard to when they acquired 
their interest in the partnership. 

Deborah A. Fields 
Washington National Tax 
New Number (202) 533-4580 
df ieldsQKPMG . com 

Original Message 

From: Watson, Mark T 

Sent: Monday, December 13, 1999 8:36 AM 
To: Fields, Deborah A 

Subject: FW: Holding Period - BLIPS 

Importance: High 

Debbie, if a partnership acquires an asset (e.g., stock) and subsequently 
distributes that asset to a partner in liquidation of his or her partnership 
interest, does the recipient partner's holding period in his or her partnership 
interest tack onto the distributed property? In other words, if the recipient 
partner were to sell the distributed property, what would he or she use as the 
acquisition date of the property — the date the partner acquired his or her 
partnership interest (assuming cash was used to acquire the interest) or the 
date that the partnership acquired the property? 

Original Message 

From: Bloom, Richard J 

Sent: Sunday, December 12, 1999 11:23 AM 

To: Watson, Mark T 

Subject: Holding Period - BLIPS 

Mark, 

What is the holding period (or, more specifically, the date acquired) of the 
distributed assets, i.e., the Euro's or common stock, in the BLIPS transaction? 
I believe the holding period should begin on the date the investor acquired his 
interest in the Presidio Investment Partnership. My authority for this in 
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Section 1223{1)- Section 735(b) states that the holding period shall include 
the time the partnership held the distributed property, but it seems that this 
provision should apply in nonliquidating distribution situations - 

The reason I ask is a planning and presentation reason. The presentation issue 
is what date do we use to as "Date Acquired” on Form 4797 or Schedule D as the 
case may be when we report the sale or foreign currency transaction on the tax 
return. The planning issue is if the investor receives common stock as the 
distribution and sells the common stock to trigger the capital loss. I have a 
report that shows common stocks which have decreased tremendously in the last 
quarter. If the investor receives one of these stocks as part of their 
liquidating distribution and can report the acquisition date as the date he 
acquired the Presidio Investment Partnership (which is probably around the 
beginning of this quarter) for most people, it may seem reasonable from a 
presentation standpoint. I realize there are other issues to consider such as 
why would Presidio purchase this stock (there should be some type of investment 
reason for this) . However, I thought it may be worth discussing. 

What do you think? 

Richard Bloom 

Senior Manager 

Personal Financial Planning 

150 John F. Kennedy Parkway 
Short Hills, New Jersey 07078 
Phone: 973-912-6470 
Fax: 973-912-6168 
Ema i 1 : r b 1 oom@ kpmg . com 


Email Disclaimer 

The information in this email is confidential and may be legally privileged. It 
is intended solely for the addressee. Access to this email by anyone else is 
unauthorized. If you are not the intended recipient, any disclosure, copying, 
distribution or any action taken or omitted to be taken in reliance on it is 
prohibited and may be unlawful. When addressed to our clients any opinions or 
advice contained in this email are subject to the terms and conditions expressed 
in the governing KPMG engagement letter. The advice contained herein is based 
upon the facts as stated, and tax laws and authorities as they exist today and 
are subject to change. 
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To JohnLanning Date March 21, 2000 

Jeff Stein 

From Michael Lippman 

Ret c:\data\policyl.doc 

Corporate Tax Shelter Regulations 

This memorandum sets forth the policy that will guide decisions made with respect to. 
the corporate tax shelter regulations and the process that we will use to make decisions 
regarding specific solutions and transactions. 

Policy 

The following policies will guide decisions regarding the corporate tax shelter 
regulations: 

Client Disclosure: 

We will advise clients about the regulations using a "balanced approach,” 
recognizing that it is not in the best interest of our clients to apply the regulations 
in either an overly aggressive or conservative manner. We will advise clients 
about the rules (including issues the resolution of which is uncertain) and the 
risks clients should evaluate in making their decision about disclosure. This 
advice, depending on the case, may be in writing or oral). 

KPMG List Maintenance: 


We will examine specific transactions to determine whether we will, in fact, 
maintain a list taking into account ail facts and circumstances and a balanced 
analysis of the relevant regulatory exception. In addition, we will ensure that the 
required information is available for all significant transactions so that a list with 
respect to such transactions can be produced and maintained if, at a later date, it 
is appropriate to do so. In appropriate circumstances, we will advise clients 
about the rules (including issues the resolution of which is uncertain) and inform 
them of our contemplated actions (with appropriate caveats). This advice and 
information, depending on the case, may be in writing or oral. 


Registration: 
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Page 2 

John Lanning 
May 4, 2003 


clients, based on our knowledge, whether a transaction has been or has not been 
offered under conditions of confidentiality (including issues the resolution of 
which is uncertain). Based on our knowledge, we will inform clients of our 
contemplated actions (with appropriate caveats). This advice and information, 
depending on the case, may be in writing or oral. 

Process 

We will use the following process to make decisions regarding specific solutions and 
transactions. 

WNT will interpret substantive and procedural regulations involving corporate tax 
shelters. WNT will determine whether we register a transaction, whether we maintain a 
list with respect to a transaction, and what advice we render to our clients with respect to 
disclosure. To assure consistency, decisions in these matters must be reviewed by at 
least one of the following five WNT partners: Brockway, Smith, Wiesner, Bailine and 
Ely. 

WNT will obtain input from DPP-Tax and business leaders with an interest in specific 
transactions. DPP-Tax input may include the extent to which tentative conclusions 
comport with policies set forth above. DPP-Tax may also ask WNT to reconsider its 
conclusions with respect to any transaction. 

In appropriate circumstances, senior tax leadership will be consulted to participate in 
these business decisions of the tax practice. 

Action Plan 


By Friday, March 24 , we will apply these policies and processes to determine our 
conclusions with respect to disclosure, registration, and list maintenance regarding no 
less than two transactions, including TEMPEST and 401 (k)ACCEL. 




CoafWeal 
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Stone, Tracy T 


From: 

Smith, Richard H (WNT) 

Sent: 

Monday, August 14, 20004:24 PM 

To: 

Stone, Tracy T 

Cc: 

Wiesner, Philip J 

Subject: 

FW: Grantor trust reporting 

FY1 



— Original Message — 

From: Bscheid, Jeffrey A 

Sent: Friday, January 22, 1999 7:40 AM 

To: Delap, Larry 

Subject: RE: Grantor trust reporting 



grantor.doc 


—Original Message 

From: DeLap, Larry 

Sent: Thursday, January 21, 1999 8:13 PM 

To: Eischeid, Jeffrey A 

Cc: Watson, Mark T 

Subject: FW: Grantor trust reporting 

Jeff- 

Please send me the memorandum to which Mark refers. 


Larry 

— Original Message — 

From: Watson, Mark T 

Sent: Thursday, January 21 . 1999 3:05 PM 

To: Eischeid, Jeffrey A; Baumann, Dale R; Bickham. Randall S; Bloom, Richard J; Branan, Carolyn B; Carbo, Deke G; Fergus, 

Tenence P; Gardner, John H: Hasting, Carl D; Henderson, Trade K; Jordan, Robert M; Liston, Shannon L; Nuckolls, 

John M: Pace. Katherine A; Paule, Robin M; Pedersen, Robert A; Poage, Ray M; Rivkin. David; Slattery, Daniel M; 
Speiss, Timothy P; Spitz, William L: Tendler, Neil J; Watkins, B M; Wissel, Kyle; Zaudtke, David P; Zysik, Jeffrey C 
Subject: RE: Grantor trust reporting 

You should all know that I do not agree with the conclusion reached in the attached memo that capital gains can 
be netted at the trust level. 1 believe we are filing misleading, and perhaps false, returns by taking this reporting 
position. 

-—Original Message — 

From : Eischeid . Jeffrey A 

Sent: Thursday, January 21. 1999 2:12 PM 

To: Baumann. Date; Bickham, Randall; Bloom, Richard; Branan, Carolyn; Carbo, Deke; Eischeid, Jeffrey: Fergus, Terrence; Gardner. 

John; Hasting, Carl; Henderson, Trade; Jordan, Robert; Liston, Shannon; Nuckolls, John; Pace. Katherine; Paule, 
Robin; Pedersen, Robert; Poage. Ray; Rivkin, David; Slattery. Daniel; Speiss, Timothy: Spitz, William; Tendler, Neil; 
Watkins. B; Watson, Mark; Wissel. Kyle; Zaudtke. David; Zysik, Jeffrey 
Subject: Grantor trust reporting 

I believe this is the latest version. Don't forget the statute of limitations issue Trade raised. 

Jeff 

« File: grantor.doc » 
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Stone, Tracy T 


From: 

Smith, Richard H (WNT) 

Sent: 

Monday, August 14, 2000 4:28 PM 

To: 

Stone, Tracy T 

Cc: 

Wiesner, Philip J 

Subject: 

FW: FW: Grantor trust memo 

Importance: 

High 


FYI 

— Original Message — 

From: 

Bscheid, Jeffrey A 

Sent: 

Monday, August 14, 2000 1:18 PM 

To: 

Smith, Richard H (WNT) 

Subject: 

FW: FW: Grantor trust memo 

Importance: 

High 


— Original Message 

From: Henderson, Trade K 

Sent Thursday, September 10, 1998 9:46 AM 

To: Escheid, Jeffrey A 

Subject: RE: FW: Grantor bust memo 

Jeff - 


My preference would be to provide all necessary detail to the grantor: date purchased, date sold, cost and proceeds on an 
attachment that’s included in the 1041 . The summary page would show the net. That way, we have given the taxpayer 
what he requires to file an accurate return. Accordingly, any netting is "really" done at the 1040 level. But, we have a 
better argument for doing the netting that we would if we had no grantor trust. 

Tracie 

— Original Message — 

From: Eischeid, Jeffrey A 

Sent: Tuesday, September 08. 1998 9:14 AM 

To: Henderson, Trade K 

Subject: FW: FW: Grantor trust memo 


—Original Message — 

From: Watson, Mark T 

Sent Thursday, September 03, 1998 1 :50 PM 

To: Eischeid. Jeffrey A 

Cc: Gardner, John H 

Subject: RE: FW: Grantor trust memo 

Jeff, yes, there are several reasons I disagree with the memo's logic. Specifically, section 671 , Reg. section 671-1, -2, 
and -3, several court cases, Rev. Rul. 85-13, and numerous private letter rulings make it very clear that if a grantor or 
another person is treated as the owner of a trust, "he [or she] takes into account in computing his [or her] income tax 
liability ail items of income, deduction, and credit ... to which he [or she] would have been entitled had the trust not 
been in existence during the period he is treated as the owner." See Reg. section 1 .671-3{a)(1). In other words, the 
grantor is treated as if he or she owned the trust's assets. Clearly, if the grantor directly sold one stock that generated 
a long-term capital gain, and, in the same year, directly sold another stock that generated a short-term capital loss, 
the grantor could not net the short-term loss against the long-term gain and report only the net gain or loss on his or 
her tax return. Rather, he or she would have to report each transaction separately on Schedule D. 

Why then, when the above mentioned authority makes it clear that a grantor who is treated as the owner of a trust is 
treated as if he or she owned the trust’s assets, would we reach a conclusion that we can net gains and losses at the 
grantor trust level? The "grantor trust memo" answers this question basically by stating "there is nothing that explicitly 
says we cant net." However, I argue that Treasury did not need to specifically address this matter because it is 
abundantly clear - a grantor who is treated as the owner of a trust is deemed to own the trust's assets, and if he or 
she is deemed to own the trust assets, then reportable transactions related to those assets' must be reported in the 
same manner as they would if grantor actually did own the assets (i.e., no netting). 

Further, to my knowledge, KPMG (and I suspect every other accounting firm) has never netted on grantor trust 
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returns. In feet, as the memo points out, you can get the wrong tax liability by netting on a grantor trust return. Thus, 
in response your second question, we-cannot adopt netting on a broad-based basis because we would not be giving' 
our clients sufficient information to prepare an accurate tax return if we did. 

All the relevant evidence (e.g., the Code, regulations, case law, IRS rulings, partnership rules, S corporation rules, 
etc.) leads to the rational conclusion that you cannot net on a grantor trust return. Thus, I disagree with the conclusion 
reached in the memo. 


— Original Message 

From: Eischeid, Jeffrey A 

Sent: Wednesday. September 02, 1993 7:34 PM 

To: Watson, Mark T 

Subject: RE: FW: Grantor trust memo 

Is there a particular reason you disagree with the memo's logic? I don’t want our people reporting in an 
inappropriate manner. 

If we were to adopt the approach on a broad-based, go-forward basis are you more comfortable? In other words, 
what if we use the netting approach w/r/t trusts that didn't have an OPIS transaction in them as well as those that 
did? 

Jeff 


— Original Message — 

From: Watson, Mark T 

Sent: Wednesday, September 02, 1998 7:24 PM 

To: Gardner. John H; Eischeid, Jeffrey A 

Cc: Henderson, Trade K; Elgin, Evelyn ; Randall S Bickham at KPMG Silicon_Valley2*; Perez, Robert L 
Subject: RE: FW: Grantor trust memo 

Notwithstanding the conclusion reached in the ‘grantor trust memo," I don't think netting at the grantor trust 
level is a proper reporting position. Further, we have never prepared grantor trust returns in this manner. 
What will our explanation be when the Service and/or courts ask why we suddenly changed the way we 
prepared grantor trust retums/statements only for certain clients? When you put the OPIS transaction 
together with this "stealth" reporting approach, the whole thing stinks. 

— Original Message 

From: Gardner. John H 

Sent: Wednesday. September 02, 1998 4:19 PM 

To: Eischeid. Jeffrey A 

Cc: Henderson, Trade K; Watson, Mark T; Elgin, Evelyn ; Randall S Bickham at KPMG_Silicon_Valtey2 

Subject: RE: FW: Grantor trust memo 

Jeff: 

Carl Hasting told me that an attorney he was dealing with just raised 
an issue with 6501(e) and the possibility that the netting could 
create a 6-year statute. 1 would argue that Reg. sec. 

301 .6501 (e)-1 (a)(1 )(i) states the general rule that applies if the 
taxpayer omits from the gross income stated in the return of a tax 
imposed by subtitle A of the Code AN AMOUNT PROPERLY INCLUDIBLE 
THEREIN (emphasis added) which is in excess of 25 percent of the gross 
income so stated . . . The amount properly includible on Schedule D, 
lines 5 and 12, is the net short-term or long-term gain or loss from a 
trust's K-1. The grantor trust attachment that is filed pursuant to 
Reg. sec. 1.671 -4(a) is essentially a substitute K-1, thus the net 
amount from the trust's K-1 would be the amount property includible on 
the return. 

What do you think? For less aggressive taxpayers, note that 
6501(e)(1)(A)(ii) provides an exclusion for amounts omitted from gross 
income stated in the return if such amount is disclosed in the return, 
or a statement attached to the return, in a manner adequate to apprise 
the Secretary of the nature and amount of such item. Since a six year 
statute for this transaction is not a good answer, we may want to 
consider some way of providing the details in an understated way. 

John 


Reply Separator 

Subject: FW: Grantor trust memo 
Author: Jeffrey A Eischeid at KPMG_US 
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Date: 9/1/1998 7:45 PM 


— Original Message — 

From: Henderson, Trade K 

Sent: Tuesday, September 01. 1998 1:38 PM 

1 think this is great and 1 agree with the analysis and conclusions. Are you 
comfortable mentioning this on tomorrow’s conference call and posting it on the 
KMan workgroup in the OPIS toolkit? People are trying to get their tax returns 
out the door, as well as plan ’98 transactions. 

Jeff 


To: Eischeid, Jeffrey A 
Subject: FW: Grantor trust memo 

fyi 

Original Message 

From: Gardner, John H 
Sent: Monday, August 31 , 1 998 7:40 AM 
To: Henderson, Trade K 
Subject: Grantor trust memo 

Trade: 

1 sent this to Gregg a while ago with the understanding that he would 
circulate it among the CaTS team for comments. I believe this is the 
latest version. 

John 
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Stone, Tracy T 


From: 

Sent: 

To: 

Cc: 

Subject: 


Smith, Richard H (WNT) 

Monday, August 14, 20004:27 PM 
Stone, Tracy T 
Wiesner, Phiiip J 
FW: Grantor Trust 


Importance: High 


FYI 

—Original Message— 

From: Eseheid, Jeffrey A 

Sent Monday, August 14, 2000 1:21 PM 

To: Smith, Richard H (WNT) 

Subject FW: Grantor Trust 

Importance: High 


* — Original Message — 

From: Henderson, Trade K 

Sent Tuesday, September 29, 1998 10:52 AM 

To: Etscheid, Jeffrey A 

Subject FW: Grantor Trust 

fyi 


Original Message 

From: Kay, She! don- ATLANTA M 

Sent: Tuesday, September 29, 1998 9:46 AM 

To: Henderson, Trade K 

Subject: Grantor Trust 

Tracie- 

I had an opportunity to look over the Grantor Trust Reporting Requirements paper with respect to whether long- 
term capital losses could be netted against short-term capital gains in a single number on the grantor's 1040. 

Treas. Reg. sec. 671-3(a)(1) provides that the grantor "takes into account in computing his income tax liability all 
items of income, deductions and credits (including capital gains and losses) to which he would have been entitled had 
the trust not been in existence during the period ..." One case Rothstein v. United States . 735 F2d 704 (2d Cir. 
1984), provided in dicta that a grantor trust is a separate taxpayer. This portion of the opinion was questioned by the 
IRS in Rev. Rul. 85-13. The IRS said that it would not follow that portion of Rothstein . Rev. Rul. 85-13 further stated 
that it was the Service’s position that the trust property in a grantor trust is treated as if it were the Grantor's own 
property. This would distinguish a grantor trust from a pass-through entity. 

Therefore, since the grantor should treat the items of income as if the trust had not been in existence, it would be 
difficult to argue that the capital transactions should be netted, since they would not be netted on the grantor's 1040 if 
they were owned directly by the grantor. 

Shelly 


MTW 0221 



2346 


Peat Marwick llp 


GRANTOR TRUST REPORTING 
REQUIREMENTS 


for 

Capital Transaction Strategies 


KPMG Peat Marwick LLP 
Washington National Tax 

February 1998 


MTW 0222 



2347 


GRANTOR TRUST REPORTING REQUIREMENTS 

for Capital Transaction Strategies 


I. General Rules of Grantor Trusts 
A. Overview 

IRC Subchapter J, Subpart E, (i.e., sections 671-679) addresses the taxation of 
grantor trusts and supersedes the genera] principles of gross income and 
deductions applicable to trusts.' In general, a grantor trust is a transparent entity 
for income tax purposes. The grantor is treated as owning all items of trust 
income, deductions, and credit directly, and not as a beneficiary of a trust taxed 
under the rules of Subchapter J, Subparts A-D. To the extent any portion of a 
trust is not treated as owned by a grantor or a third person, the trust is taxed under 
the rules of Subchapter J, Subparts A-D. See Treas. Reg. section 1.671-2(d). 

Section 671 contains the general provisions governing the taxation of grantor 
trusts. Section 672 provides specific definitions and rules regarding grantor trusts. 
Sections 673-679 define the circumstances in which the income of the trust is 
taxed to the grantor. Treas. Reg. section 1 .671 -1(a) provides five general 
circumstances in which a trust is taxed as a grantor trust. 

1 . The grantor has retained a reversionary interest in the trust. (Section 673) 

2. The grantor or nonadverse party has certain powers over the beneficial 
interests of the trust. (Section 674) 

3. Certain administrative powers over the trust exist under which the grantor 
can or does benefit. (Section 675) 

4. The grantor or nonadverse party has a power to revoke the trust or return 
the corpus to the grantor. (Section 676) 

5. The grantor or nonadverse party has the power to distribute income to or 
for the benefit of the grantor or the grantor’s spouse. (Section 677) 


' Helvering v. Clifford, 309 US 331 (1940) and Mallinckrodt v. Hunan, 146 F.2d l(8th Cir. 1945) affg 2 T.C. 
1128(1944) 
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B. Income Tax Treatment 

As stated in section 671, the grantor or other owner of a grantor trust must include 
in the determination of its tax liability all items of income, deduction and credits, 
to the extent the grantor is treated as die owner of the trust, as if the grantor had 
received the items directly. Treas. Reg. section 1.671-2(b) clarifies that the 
income reported by the grantor is determined by reference to the tax laws under 
the IRC and not in accordance with trust accounting income, which is normally 
determined with reference to state law. 

The Service has taken the position that the grantor is treated as the owner of the 
assets and income (or appropriate portion) of a grantor trust. Therefore, 
transactions occurring between the grantor and the trust are to be ignored for tax 
purposes. The Service adopted this position when it issued Rev. Rul. 85-1 3 2 in 
opposition to a Second Circuit decision that recognized the trust as a separate tax 
entity, notwithstanding the grantor trust rules. 1 Subsequently, the Service issued 
Rev. Rul. 87-61* in which it allowed a taxpayer to avoid the section 1491 35 
precent excise tax imposed on the appreciation in property transferred to a foreign 
trust based upon the rationale of Rev. Rul. 85-13. Since the grantor was treated as 
owning the trust, the excise tax was not imposed at the time the trust was created. 
However, the ruling did state that the excise tax would be assessed if the grantor 
renounced his trustee powers that caused the trust to be taxed as a grantor trust. 


II. Reporting Requirements 
A. General Rules 

1. In general, a trust that has at least $600 of gross income, any taxable 
income, or a nonresident alien beneficiary must file an annual income tax 
return (Form 1041) by the 15th day of the fourth month following the end 
of its taxable year. 

2. The reporting requirements for grantor trusts are generally the same. 
However, as provided in section 671, the grantor must treat all items of 
income, deduction, and credits, received by a grantor trust as if received 
directly. Treas. Reg. section 1.671-4 provides guidance on the required 
income tax reporting of grantor trusts. Treas. Reg. section 1.671-4(a) 
states that the items reported to a grantor are not reported on Form 1041, 
but are reported on a separate statement attached to Form 1041. 


1 1985-1 C.B. 184 

1 Rothstein v. U.S., 735 F.2d 704 (2d Cir. 1984) 

4 1987-2 C.B. 219 
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3. The information at the top of page 1 of Form 1041 must be completed and 
the box for “Grantor type trust” checked. The items of income, deduction, 
and credit attributable to the portion owned by the grantor or other person 
are reported on a separate statement attached to Form 1041 . The fiduciary 
is required to furnish the same information to the grantor. Schedule K-l is 
not required. 

B. Alternative Methods 

Treas. Reg. section 1.671 -4(b) provides two alternative methods for reporting all 
items of income, deduction and credit to the grantor of a grantor trust. However, 
it is assumed that the trustee will report the items of income, deduction and credit 
on a separate statement attached to Form 1041, as provided in Treas. Reg. section 
1.671-4(a). For further discussion of the two alternative reporting requirements, 
see Appendix A attached to this outline. 

C. Form 1041 Instructions 

With respect to grantor trusts, the Form 1041 instructions explain: “[r]eport on 
Form 1041 only the part of the income that is taxable to the trust. Do not report 
on Form 1041 the income that is taxable to the grantor or another person. Instead, 
attach a separate sheet to report: 

• The income of the trust that is taxable to the grantor or another person under 
sections 671 through 678; 

• The name, identifying number, and address of the person(s) to whom the 
income is taxable; and 

• Any deductions or credits applied to this income. 

The income taxable to the grantor or another person under sections 671 through 
678 and the deductions and credits applied to the income must be reported by that 
person on his or her own income tax return.” 

D. Reporting Capital Gains and Losses 

1. Other than examples provided in Treas. Reg. section l,671-4(b)(2)(iv), the 
regulations provide no additional guidance on the reporting of capital 
transactions for grantor trusts. The examples are referenced in the 
attached Appendix A at I., C. Both examples disclose the gross proceeds 
and date of sale; therefore, it appears that this is the minimum required 
information that must be provided to the grantor if the trustee elects to 
report under Treas. Reg. section 1.671 -4(b)(2). However, there is no 
specific requirements on reporting the net capital gain or loss from all 
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transactions of the trust. The example in Treas. Reg. section 1.671- 
4(b)(2)(iv)(B) simply states “Gain from sale of B Stock.” Therefore, this 
can be interpreted to provide for a netting of all gains and losses to be 
reported to the grantor, since the other information related to the stock sale 
in the example would allow the grantor to calculate the gain or loss 
without having a separate disclosure of the gain. 

2. Since there is no other direct guidance on point, the Service’s 
interpretation of the reporting of capital gains and losses to taxpayers in 
connection with other pass-through entities may serve as alternative 
guidance. 

a. Trusts. For non-grantor trusts, the capital gains and losses are 
typically taxed to the trust and are not reported to the trust 
beneficiaries. However, situations do arise whereby capital gains 
or losses are passed out to the trust beneficiaries. Section 661 and 
the regulations thereunder state that the character of the amounts 
being passed to the beneficiaries is generally based upon the 
amount of each item in proportion to the total distributable net 
income of the trust. However, this general rule can be modified by 
the trnst’s governing instrument. 

In interpreting section 661 and the corresponding regulations, the 
Service has provided a Schedule K-l (Form 1041) to report each 
beneficiary’s share of income, loss deduction or credit. The 
Schedule K-l reports the net short-term capital gain separately 
from the net long-term capital gain. 

b. Partnerships. Since a partnership is not subject to tax, the taxable 
items of a partnership are reported to its partners. Section 702(a) 
states that a partner must take into account the following items in 
determining the partner’s taxable income and tax liability. 

(1) Gains and losses from the sales or exchanges of capital 
assets held for not more than 1 year. 

(2) Gains and losses from the sales or exchanges of capital 
assets held for more than 1 year. 

(3) Gains and losses from sales or exchanges of property 
described in section 1231. 

(4) Charitable contributions. 
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(5) Dividends with respect to which there is a deduction under 
part Vffl of Subchapter B, 

(6) Taxes, described in section 901, paid or accrued to foreign 
countries and to possessions of the US. 

(7) Other items of income, gain, loss, deduction, or credit, to 
the extent provided by regulations. 

(8) Taxable income or loss, exclusive of the items requiring 
separate computation (i.e., those stated above). 

In connection with the application of section 702(a) and the 
regulations thereunder, the Service has provided a Schedule K-l 
(Form 1065) to report each partner’s share of income, loss 
deduction or credit. As required by sections 702(a)(1) and (2), the 
Schedule K-l reports the net short-term capital gain separately 
from the net long-term capital gain. 

c. S Corporations. Section 1366(a)(1) requires the shareholders) of 
an S corporation to take a pro rata share of the corporation’s items 
of income, including tax-exempt income, loss, deduction, or credit 
that would affect the tax fiability of the shareholder. Additionally, 
section 1366(b) states that the character of any item included in the 
shareholder’s pro rata share under section 1366(a)(1) shall be 
determined if such item was realized directly by the corporation, or 
incurred in the same manner as the corporation. 

In connection with section 1366 and the regulations thereunder, the 
Service has provided a Schedule K-l (Form 1120S) to report each 
shareholder’s share of income, loss deduction or credit. The 
Schedule K-l reports the net short-term capital gain separately 
from the net long-term capital gain. 


III. Reporting Position for Capital Gain Transactions 
A. Capital Gain Netting 

A reporting position exists whereby the net short-term capital gain/loss and net 
long-term capital gain/loss can be netted at the grantor trust level. Therefore, only 
a net short-term gain/loss or net long-term gain/loss will be reported to the 
grantor. The tmstee will also supply all details of the capital transactions to the 
grantor. However, rather than reporting the net gain or loss from short-term 
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transactions separately from long-term, they will be reported to the grantor as a 
single gain or loss amount to be included by the grantor on his or her tax return. 

Section 67 1 requires the trustee to report all items of income, loss and deduction 
to the grantor. The trustee will have met this requirement by providing all 
transaction details to the grantor. However, for simplicity purposes, the trustee 
may report a net gain or loss to the grantor for preparing its income tax return. 

1. Regulatory Authority. The examples in Treas. Reg. section 1.671- 
4(b){2)(iv) appear to allow the trustee to report the capita! transactions to 
the donor in this manner. As stated in Example 2(ii)(B) of (b)(2)(iv), the 
trustee must report the “Gain from sale of B stock.” Since the trustee is 
also providing complete cost and sales information, the determination of 
the capital gain would appear to be for the convenience of the grantor. 
Furthermore, if the trustee is required to provide the grantor with the 
proceeds, basis, acquisition date and date of sale for each transaction, it 
would appear unnecessary for the trustee to provide the grantor with a 
calculation of the net gain or loss from each transaction. Thus, it appears 
that the Service contemplated the netting of gains and losses. 

In contrast, the Service has interpreted the requirement to provide the 
taxpayer of a pass-through entity with separate short-term and long-term 
gains and losses (i.e., trusts, partnership, and S corporations). However, 
there are distinctions that can be made with respect to grantor trusts. In 
connection with non-grantor trusts, section 661 and Treas. Reg. section 
1.661(b)-! state that the income distributed to the beneficiary must be of 
the same proportionate character as the total distributable income of the 
trust. For partnerships, section 702(a) specifically states that the 
partnership must report net short-term gains and losses separate from net 
long-term gains and losses. The S corporation reporting requirements are 
similar to those of non-grantor trusts. Section 1366(a)(1) requires the 
shareholder of an S corporation to take a pro rata share of the corporation’s 
items of income, including tax-exempt income, loss, deduction, or credit. 
Additionally, section 1366(b) states that the character of any item included 
in the shareholder’s pro rata share under section 1366(a)(1) shall be 
determined if such item were realized directly by the corporation. 

With the other pass through entities, the Service has either been 
specifically directed or has interpreted the statute as requiring net short- 
term capital gains and losses be reported separate from net long-term 
capital gains and losses. However, since the code and regulations for these 
entities are not identical to Treas. Reg. section 1.671-4, and since they axe 
not referenced therein, it is not conclusive that the trustee must report net 
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short-term capital gains and losses separately from net long-term capital 
gains and losses. 

2. Tax Forms and Instructions. 

a. Form 1041 Instructions. As stated above, the Form 1041 
instructions provide that in connection with a grantor trust, “attach 
a separate sheet to report: 

• The income of the trust that is taxable to the grantor or another 
person under sections 671 through 678; 

• The name, identifying number, and address of the person(s) to 
whom the income is taxable; and 

• Any deductions or credits applied to this income. 

The income taxable to the grantor or another person under sections 
671 through 678 and the deductions and credits applied to the 
income must be reported by that person on his or her own income 
tax return. 

The language above focuses on income “taxable” to the grantor. Taxable 
income under the principles of section 63(a), 165(f), and 1211(b) can be 
defined as including the net gain or loss from the disposition of capital 
assets. 

b. Schedule D of Form 1040. 

Line 5 of the 1997 Schedule D of Form 1040 requests net short- 
term gain or (loss) from partnerships, S corporations, estates, and 
trusts from Schedule(s) K-l. Line 12 contains a similar description 
in connection with net long-term gain. The grantor trust 
attachment is essentially a substitute K-l. See the discussion under 
penalties that follows. 

3. Penalties. Treas. Reg. section 1.671-4(f) provides for the assessment of 
penalties against the trustee for a failure to file a correct Form 1099 or a 
correct information statement. A trustee’s failure to provide the grantor 
with a correct Form 1099 or statement as provided for in Treas, Reg. 
section 1.671-4(b) is subject to the penalties imposed by IRC sections 
6721 and 6722 and the regulations thereunder. 

a. Section 6722. It could be argued that the penalties imposed by 
section 6722 should not apply to the method of reporting that is the 
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subject of the memorandum because Treas. Reg, section 1.671-4(f) 
refers to the method referred to in Treas. Reg. section 1.67] -4(b) 
and not in Treas. Reg. section 1.671 -4(a). However, the separate 
statement to be attached to Form 1041 is likely to be considered a 
payee statement for purposes of section 6722. Section 
6724(d)(2)(A) provides that the term payee statement means any 
statement required to be furnished under section 6034A. Section 
6034A(a) provides that the fiduciary of any estate or trust required 
to file a return shall furnish to each beneficiary who receives a 
distribution or is allocated income a statement containing such 
information. 

bi Section 6722 imposes a penalty for failing to furnish correct payee 
statements. For each failure (i.e., failure to include all of the 
required information on the statement, or the inclusion of incorrect 
information), the payor is assessed a $50 penalty. However, if the 
payor is found to have a failure that is due to an intentional 
disregard of the requirement to furnish a payee statement, 
additional penalties may be imposed. 

(1) The penalty is increased to $100 per statement, or, if 
greater, 10 percent of the aggregate amount of the items 
required to be reported correctly, except statements 
required under sections 6045(b), 6041A(e), 6050H(d), 
60501(e), 6050K(b) or 6050L(c), none of which apply to 
grantor trusts. 

(2) If the penalty for intentional disregard is assessed, the 
$100,000 limitation under section 6722(a) will not apply, 
and the penalty shall not be taken into account in applying 
such limitation to other penalties for failing to famish 
correct payee statements. 

(3) Unless the Service was successful in arguing that the 
penalty for intentional disregard applied, the penalty 
exposure for the trustee is $50 per grantor statement It is 
unlikely that the penalty for intentional disregard would 
apply. Given the lack of clarity of the reporting 
requirements of Treas. Reg. section 1.671-4, there would 
not appear to be an intentional disregard of the reporting 
requirements. As discussed above, capital gain information 
will be reported on a net basis. Reporting on that basis is 
not inconsistent with providing information regarding 
income taxable to the grantor. 
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c. Section 6662. Section 6662 penalties could be assessed against the 
grantor if the netting of the short-term and long-term capital gains 
and losses by the grantor trust caused the grantor to underpay 
income tax. The only situation in which this would arise is when 
the grantor trust offsets a net long-term capital loss with a net 
short-term capital gain, and the grantor has other long-term capital 
gains outside of the grantor trust. In this situation, the grantor will 
have underreported the net short-term capital loss on his income 
tax return and overstated his net long-term capital gain. If the 
trustee had not netted the gains at the trust level, the long-term 
losses would have reduced the long-term capital gains outside the 
grantor trust, before reducing the short-term capital gain from 
within the trust. With the difference in tax rates for short-term 
capital gains versus long-term capital gains (see section 1), an 
understatement of net short-term capital gains would cause the 
grantor to underreport his or her tax liability. 

In most situations the trust will be offsetting net short-term capita] 
losses with net long-term capital gains. In these situations, it is 
possible that the grantor will overstate his tax liability, if he has 
other short-term capita! gains outside the trust. If the short-term 
capital loss was not offset against the long-term capital gain by the 
trust, the short-term capital loss may completely eliminate any 
short-term capital gains outside the trust, and minimize the 
reduction in the long-term capital gain. Thus, the grantor may 
overstate the short-term capital gain, causing an overstatement of 
the tax liability. 

d. Reporting to Grantor. Given the possibility of the grantor 
reporting an incorrect tax liability as a result of the trustee’s netting 
of short-term and long-term capital gains and losses, the 
information should be separately provided to the grantor. It is 
recommended that all of the transactions be reported to the grantor, 
as a supplement to the grantor trust letter, for the grantor to have 
the information to calculate the correct tax liability. 

B. Individual Return Preparation. 

Although not intended to be the focus of this paper, a logical question will arise 
after the completion of the grantor trust tax return regarding the filing of the 
grantor’s individual income tax return. Of particular concern is the treatment of 
the net capital gain or loss when there are other net short-term capital gains 
outside of the grantor trust. There appears to be two alternatives to handle these 
situations. 
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1. The taxpayer should be alerted to the possible incorrect reporting of the 
income tax liability. If the taxpayer so directs, we could prepare the return 
with the net long-term capital gain as reported from the grantor trust 
combined with the short-term capital gains from outside the trust. 
Although the tax liability would be incorrectly stated, the taxpayer would 
be overpaying the income tax liability and, therefore, not be subject to the 
section 6662 penalties which are assessed for an underpayment of tax 
liability. KPMG would still be able to sign the return, even though the tax 
liability is overstated. This is similar to the taxpayer instructing us to 
ignore certain legitimate deductions (i.e., the charitable deduction from an 
Investment Diversification Vehicle, unreimbursed business expenses, etc.) 
based on the taxpayer’s desire not to call attention to certain transactions 
or those which are frequently questioned by the IRS. 

2. In cases where the netting of grantor trust transactions with transactions 
outside the grantor trust, the grantor should be provided with all of the 
detail of the capital transactions with the grantor trust letter. With this 
information, the preparer could report capital gains and losses on the 
individual return to correctly calculate the tax liability. 


IV. Conclusion 

In connection with the information reporting of a grantor trust, net short-term capital 
losses may be netted with net long-term capital gains on the information statement 
provided by the trustee to the grantor. The avoidance of penalties is further enhanced if 
the grantor is also the trustee or co-trustee of the trust. The following is the suggested 
reporting for selected grantor trusts. 

A. The trustee will file under Treas. Reg. section 1 .671 -4(a). 

B. The net short-term capital gains and losses will be netted with the net long-term 
capital gains and losses to report one net gain or loss (short-term or long-term) to 
the grantor. 

C. The copy of the 1041 filed with the IRS will not contain a detailed statement of 
the capital transactions and will have the following notation on page one of Form 
1041. 

“ Pursuant to Treas. Reg. Sec. I.671-4(a), items of income, deduction, and credit 
attributable to a grantor trust under IRC Secs. 671-678 are reported on the 
attached separate statement." 

D. The information statement provided to the grantor will report one net gain or loss 
(short-term or long-term) to -the grantor. 
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E. The transaction detail should be provided on the transmittal letter or on a separate 
attachment referenced on the transmittal letter to the grantor. A statement should 
be included in the transmittal letter similar to the following: 

"If you have other capital transactions outside of this trust, the additional 
information provided in [this letter] [Attachment B] may be required to correctly 
calculate your income lax liability. " 
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APPENDIX A 


I. Treas. Reg. section 1.671 -4(b)(2)(i) provides two alternative methods of reporting for a 
grantor trust which is treated as owned by a single grantor. 

A. The trustee can “furnish the name and taxpayer identification number (TIN) of the 
grantor or other person as the owner of the trust, and the address of the trust, to all 
payors during the taxable year, and comply with the additional requirements 
described in paragraph (b)(2)(ii).” (Treas. Reg. section 1.671-4(b)(2)(i)(A)) 

1. Treas. Reg. section 1.67l-4(b)(2)(ii)(A) imposes additional obligations on 
the trustee when the name and TIN of the grantor and address of the trust 
are furnished to payors. The statement provided to the grantor must 
include the following. 

a. Shows all items of income, deduction, and credit of the bust for the 
taxable year. 

b. Identifies the payor of each item of income. 

c. Provides the grantor with the information necessary to take the 
items into account in computing the grantor’s taxable income. 

d. Informs the grantor that the items of income, deduction and credit 
and other information shown on the statement must be included in 
computing the taxable income and credits of the grantor. 

2. If the trustee chooses the option under Treas. Reg. section 1.671- 
4(b)(2)(i)(A), the trustee is not required to file any type of return with the 
IRS. (Treas. Reg. section 1.671-4(b)(2)(ii)(B)) 

B. The trustee can “furnish the name, TIN and address of the trust to all payors 
during the taxable year, and comply with the additional requirements described in 
paragraph (b)(2)(iii).” (Treas. Reg. section 1.671-4(b)(2)(i)(B)) 

1. Treas. Reg. section 1.671-4(b)(2)(iii)(A) imposes an additional obligation 
on the trustee to file the appropriate Forms 1099, reporting the income or 
gross proceeds paid to the trust during the taxable year and showing the 
trust as the payor and the grantor as the payee. 

a. Under this alternative, the trustee has the same obligations for 
filing the appropriate Forms 1099 as would a payor making 
reportable payments, except that the trustee must report each type 
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of income in the aggregate, and each item of gross proceeds 
separately. 

b. Treas. Reg. section 1.671-4(b)(5) states that the information 
reporting requirements only include those amounts that would 
otherwise be reported to the trustee on Form 1099. Thus, any 
items of income that would be reported from partnership, S 
corporation or trust Schedules K-l are not included in the 
information reporting requirements of this regulation. 

2. Treas. Reg. section 1.671-4(b)(2)(iii)(B) defines the reporting obligations 
of the trustee when the name and TIN of the grantor and address of the 
trust are furnished to payors. The statement provided to the grantor must 
include the following, 

a. Shows all items of income, deduction and credit of the trust for the 
taxable year. 

b. Provides the grantor with the information necessary to take the 
items into account in computing the grantor’s taxable income. 

c. Informs the grantor that the items of income, deduction and credit 
and other information shown on the statement must be included in 
computing the taxable income and credits of the grantor’s income 
tax return. 

C. Treas. Reg. section 1.671-4(b) provides examples on the alternative reporting 
methods outlined in Treas. Reg. section 1.671-4(b)(2)(ii)(A) and Treas. Reg. 
section 1 .67 1 -4(b)(2)(ii)(B). 

1. Treas. Reg. section 1.671-4(b)(2)(iv) provides two examples of the 
reporting requirements for a trust electing to report under section Treas. 
Reg. section 1.671-4(b)(2)(ii)(B). In Example 2, the trustee reports the 
items of interest, dividends and gain from the sale of stock. In reporting 
the gain from the sale of stock, the example lists the information provided 
with relation to the sale of stock to include the proceeds, basis, acquisition 
date, and the date the stock was sold. If the trustee did not acquire the 
stock sold nor has the basis and acquisition date, the regulations provide 
an alternative reporting method. Under the alternative method, the trustee 
does not report the gain from the sale of stock, the basis, nor the 
acquisition date. However, the trustee must still report the gross proceeds 
and the date of sale. 
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2. Treas. Reg. section 1 .67 1 -4(b)(5)(ii) provides an example of the Form 
1099 filing requirements of the trustee. This example is limited to the 
reporting requirements related to the Forms 1099 and does not provide any 
further examples of the reporting requirements regarding capital gains and 
losses. 

II. The instructions for Form 1041 mirror the requirements of Treas. Reg. section 1.671- 
4(b)(2). Although the instructions do not carry the weight of law under the IRC or 
Treasury Regulations, the instructions reflect the Service’s interpretation of the IRC and 
the regulations. The 1041 instructions list two alternative methods for reporting 
information related to a grantor trust for trusts with only one grantor. 

A. Method 1 . The trustee must give the payors of all income during the year the 
name and TIN of the grantor and the address of the tnist. However, this method 
may only be used if the grantor provides the trustee with a completed and signed 
Form W-9, Request for Taxpayer Identification Number. Additionally, the trustee 
is required to provide the grantor a statement with the following information, 
unless the grantor is the trustee or co-trustee of the trust. 

1. Shows all items of income, deduction and credit of the trust. 

2. Identifies the payor of each item of income. 

3. Explains how the grantor takes those items into account when figuring the 
grantor’s taxable income or income tax liability. 

4. Informs the grantor or other person treated as the owner of the trust that 
those items must be included when figuring taxable income and credits on 
his or her income tax return. 

B. Method 2. The trustee must give the payors of all income during the year the 
name, TIN, and address of the trust. The trustee must also file the appropriate 
Forms 1099 to report the income and gross proceeds paid to the trust during the 
tax year, and the Forms 1099 will show the trust as the payor and the grantor as 
the payee. The trustee is also required to report each type of income in the 
aggregate and each item of gross proceeds separately. Additionally, unless the 
grantor is the trustee or co-trustee of the trust, the trustee must provide the grantor 
with a statement with the following information, which also can satisfy the 
requirement to provide the grantor with copies of the Forms 1099 filed by the 
trustee. 

1 . Shows all items of income, deduction and credit of the trust. 

2. Explains how the grantor takes those items into account when figuring the 
grantor’s taxable income or income tax liability. 
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3. Informs the grantor or other person treated as the owner of the trust that 
those items must be included when figuring taxable income and credits on 
his or her income tax return. 

m. Treas. Reg. section 1.671 -4(b)(6) lists the six types of trusts that are not allowed to use 
the reporting methods of Treas. Reg. section 1.671-4(b). 

A. A common trust fund described in section 584(a). 

B. A trust that has its situs or any of its assets located outside the U.S. 

C. A trust that is a qualified subchapter S trust under section 1361(d)(3). 

D. A trust with a grantor whose taxable year is a fiscal year. 

E. A trust with a grantor who is not a U.S. person. 

F. A trust which has two or more grantors, one of whom is not a U.S. person. 
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Unknown 


From: 

Sent: 

To: 

Cc: 

Subject: 


Collins, Erin M 

Thursday, December 27, 2001 8:50 PM 

Paule, Robin M; Baumann, Dale R; Hasling, Cart D; Rivkin, David; Mccrimlisk, George H 
Miner, Jeffrey E; Wempen, Eric P 
FTB/IRS exams 


The FTB has agreed to suspend any state audits if we notify them of which taxpayer is also under IRS 
examination. If you have a client under exam with both the fed <5t state let me know and we will pass 
that information along. I would assume you might want to discuss this with your client first. But the 
FTB is pushing us for a list to suspend cases ASAP. 

We need to provide the FTB with the clients name, FTB auditor name and a copy of some IRS IDR or 
other document (restricted consent) that shows the IRS has spotted the issue (f lips/opis/blips) and 
they will suspend the state case until the final conclusion of the IRS exam. 


Dale - inquiring minds would like to know if you have an engagement letter prepared for the Hochman 
firm? If so, can you share? 
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From: </O=KPMG/OU=US/CN=RECIPIENTS/CN=58930> 

To: </O=KPMG/OU=US/CN=RECIPIENTS/CN=20499> 

Sent: Saturday, January 12, 2002 12:00 AM 

Subject: 2002-97 


Tomorrow is the deadline for opting in with respect to the 2002-97 IRS initiative. The IRS will follow 
the timely mailing/filing rule of IRC section 7502. If your clients want to participate they need to send 
in the letter on or before tomorrow. We cannot make recommendation to clients regarding 
participation, anyone who is sending opt in letters should send them in a manner in which it can be 
tracked (FedEx, certified mail). I've attached a sample letter. Call me with any questions. 


Joseph DePew 

Tax Controversy Services 

jdepew@kpmg.com 

tel 404-614-8757 

fax 404-222-7633 

kpmg 

Our conclusions are limited to the conclusions specifically set forth herein and are based on the 
completeness and accuracy of the above-stated facts, assumptions and representations. If any of the 
foregoing facts, assumptions or representations is not entirely complete or accurate, it is imperative that 
we be informed immediately, as the inaccuracy or incompleteness could have a material effect on our 
conclusions. We are relying upon the relevant provisions of the Internal Revenue Code of 1 986, as 
amended, the regulations thereunder, and the judicial and administrative interpretations thereof. These 
authorities are subject to change, retroactively and/or prospectively, and any such changes could affect 
the validity of our conclusions. We will not update our advice for subsequent changes or modifications 
to the law and regulations or to the judicial and administrative interpretations thereof. 

The information in this email is confidential and may be legally privileged. It is intended solely for the 
addressee. Access to this email by anyone else is unauthorized. If you are not the intended recipient, any 
disclosure, copying, distribution or any action taken or omitted to be taken in reliance on it, is prohibited 
and may be unlawful. When addressed to our clients any opinions or advice contained in this email are 
subject to the terms and conditions expressed in the governing KPMG client engagement letter. 
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ANNOUNCEMENT 2002-2 CLIENT LETTER (VERSION #1 —GENERAL 
PUBLIC) 

DRAFT: Monday, January 28, 2002 
Dear Client: 

We are writing to inform you of a new IRS Announcement aimed at encouraging 
taxpayers to disclose tax shelters and other questionable items reported on their 
tax returns. The IRS is offering a limited window of opportunity during which 
taxpayers may voluntarily disclose certain transactions to the IRS and avoid the 
application of certain components of the section 6662 accuracy-related penalty. 
We recommend that you consider whether you can or should take advantage of 
this opportunity. 

Announcement 2002-2 allows taxpayers the opportunity to avoid liability for the 
following components of the section 6662 penalty: (1) negligence or disregard of 
rules or regulations; (2) substantial understatement of income tax; (3) substantial 
or gross valuation misstatement (except for any portion of an underpayment 
attributable to a net section 482 transfer price adjustment, unless the 
documentation rules are satisfied); and (4) substantial overstatement of pension 
liabilities. 

Disclosure under this initiative does not affect whether the IRS will impose any 
civil penalties other than the (4) components of the accuracy-related penalty 
listed above or pursue any potential criminal violations. Importantly, the 
Announcement states that a taxpayer’s disclosure of an item creates no 
inference that the taxpayer’s tax treatment of the item was improper or that the 
accuracy-related penalty would apply if there were an underpayment of tax. The 
Announcement also notes that taxpayers that do not disclose under this initiative 
are not prevented from demonstrating that they qualify for the reasonable cause 
exception to the accuracy-related penalty. 

You have until the earlier of (1) April 23, 2002, or (2) the date the item or another 
item arising from the same transaction is raised during an examination (defined 
in the Announcement) to make the disclosure required by the Announcement. 

In general, a 20 percent penalty may be imposed against a taxpayer for an 
underpayment of tax due to the above components of section 6662. In the case 
of a gross valuation misstatement, section 6662(h) allows the imposition of a 40 
percent penalty. Section 6664 generally allows a taxpayer to avoid the accuracy- 
related penalty by a showing of reasonable cause and good faith. 

In conjunction with the Announcement, on December 20, 2001, the IRS issued 
internal guidelines that require examiners to consider the section 6662 accuracy- 
related penalty for any underpayment attributable to a taxpayer’s participation in 
a “listed transaction” — i.e., one that has been identified by the IRS as having 
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significant tax avoidance potential — or "other potentially abusive tax shelters” as 
described in the guidelines, (The current “listed transactions" are contained in 
Notice 2001-51, 2001-34 I.R.B. 190.) 

Depending on your particular facts, including the likelihood of prevailing on the 
underlying merits and the likelihood of establishing reasonable cause and good 
faith, the disclosure initiative may be beneficial to (1) avoid any potential 
imposition of the accuracy-related penalty; (2) avoid the expenses and resources 
potentially associated with contesting an imposition of the penalty; and (3) put 
yourself in a better settlement and/or litigation position as to the tax issues 
involved in the transaction.- 

It is likely, however, that the IRS will require substantial documentation of the 
transaction — including opinion letters and other potentially confidential 
communications — before they will waive any penalty under the disclosure 
initiative. Therefore, it is important that you discuss your particular situation with 
a tax advisor. If you decide that you would like to engage KPMG to assist you 
analyzing whether to disclose any tax return items pursuant to the 
Announcement, we may request that you agree to a waiver of any potential 
conflict of interest. 

Because of the time limit imposed by the Announcement, we recommend that 
you not delay in determining whether to take advantage of this initiative. 


Sincerely, 
KPMG LLP 


Attachments: Announcement 2002-2 
Internal IRS guidelines 
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From /0==KPMG / OU=US /CN=REC I PI ENT S / CN=2 0 4 99 
From: /O“KPMG/OU«US/CN=-RECIPIENTS/CN-20499 
To ; /O-KPMG/0U-US/CN-RJ5CI PIENTS/CN-27 962 
Subject: amnesty format 
Sent: 2002-01-29 20:18:42.241 
Date: 2002-01-29 20:18:42.241 
X-Folder: Sent Items 

fyi 


Original Message — - — 

From: Paule, Robin M 

Sent: Tuesday* January 29, 2002 3:17 PM 
To: Eischeid, Jeffrey A 

Subject: amnesty format 

Jeff: 

Do you have a format for the amnesty filing? I have a few clients who would 
like to file. 

Interestingly enough, my clients decided to call Quadra to see if they had given 
the IRS their names. Quadra was very helpful and told them that they had, 
indeed, given the IRS their names. Seem3 like a no brainer in that situation. 

Thanks . 

Robin 


Proprietary Material 
Confidentiality Requested 


KPMG 0025745 


Permanent Subcommittee on Investigations 1 


EXHIBIT #98oo 




2367 


From /O=KPMG/OU-US/CN=RECIPI£NTS/CN=204 99 

From: /OKPMG/OO-US/CN-RECIPIENTS/CN-204 99 

To: /0“KPMG/ OU~ OS/CN^RECX PI ENTS / CN=1 9228 

Subject: Amnesty 

Sent; 2002-03-18 21:43:58.161 

Date: 2002-03-18 21:43:58.161 

X-Foldar: Sent Items 

Me neither. 

Original Message — ** — 

From: Hasting, Carl D 

Sent: Monday, March 18, 2002 4:20 PM 
To: Eischeid, Jeffrey A 

Subject: Amnesty 

I don't know who they are "surveying* regarding number of amnesty filings - but 
I have a ton. X have clients who have disclosed OPIS, BLIPS and Short Option 
deals. Others are considering the Presidio T-Bond deal - but I don't know which 
way that one will go. 

Carl 
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From /O=KPMG/0U=US/CN=RECIPIBNTS/CN=13922 
From: /0=KPMG/OU-OS/CN=RECIPIENTS/CN=13922 
To : /0=KPMG/0U=US /CN=RECI PIENTS /CN-2 04 99 
Subject: Announcement 2002-97 
Sent: 2002-11-04 13:15:01.177 
Date: 2002-11-04 13:15:02.571 
X-Folder : OPIS 

Ken, 

Is someone from TCS (perhaps Joe Depew) going to draft the letter required under 
Announcement 2002-97 (the one indicating that the taxpayer wishes to participate 
in the settlement initiative) so that we use the same format for all KPMG 
clients? If 30, when will this be done? I am asking now so we avoid a scramble 
around December 3rd. The preparation of this letter for specific clients 
assumes that we appropriately address the conflict issue with the applicable 
clients. Thank3 for your help. 

Richard J. Bloom 

Senior Manager - Personal Financial Planning 
KPMG LLP 

150 John F. Kennedy Parkway 
Short Hills, New Jersey 07078 
Telephone: 973-912-6470 
Fax: 973-912-6168 
e-mail : rbloom@ kpmg . com 


oSSSw— 
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From /CKKPMG/OU=US/CN=RECIPIENTS/CN~58930 
From: /O-KPMG/OU-US/CN-RECIPIENTS/CN-58930 
To : /O-KPMG/OU-US/CN=RECIPIENTS/CN=204 99 
Subject: Announcement 2002-97 
Sent: 2002-11-12 18:30:28.305 
Date: 2002-11-12 18:30:29.202 
X-Folder: OPIS 

X-At tachments : Attachments\2002-97-part icipate . DOC 
Guys, 

Attached is a copy of the form that I intend on using to transmit to the IRS 
that a taxpayer would like to participate in the 2002-97 settlement. This is 
similar to the letter Sutherland Asbill is using. Does anyone have any 
objections to this? I have a taxpayer who wants this letter today. 


Joseph DePew 

Tax Controversy Services 

jdepew9kpmg.com 

tel 404-614-8757 

fax 404-222-7633 

kpmg 

Our conclusions are limited to the conclusions specifically set forth herein and 
are based on the completeness and accuracy of the above-stated facts, 
assumptions and representations. If any of the foregoing facts, assumptions or 
representations is not entirely complete or accurate, it is imperative that we 
be informed immediately, as the inaccuracy or incompleteness could have a 
material effect on our conclusions. We are relying upon the relevant provisions 
of the Internal Revenue Code of 1986, as amended, the regulations thereunder, 
and the judicial and administrative interpretations thereof. These authorities 
are subject to change, retroactively and/or prospectively, and any such changes 
could affect the validity of our conclusions. We will not update our advice for 
subsequent changes or modifications to the law and regulations or to the 
judicial and administrative interpretations thereof. 

The information in this email is confidential and may be legally privileged. It 
is intended solely for the addressee. Access to this email by anyone else is 
unauthorized. If you are not the intended recipient, any disclosure, copying, 
distribution or any action taken or omitted to be taken in reliance on it, is 
prohibited and may be unlawful. When addressed to our clients any opinions or 
advice contained in this email are subject to the terms and conditions expressed 
in the governing KPMG client engagement letter. 
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From /O—KPMG/OU~US/CN*RECIPIENTS/CN=20499 
From: /OKPMG/OU-US/CN»RECIPIENTS/CN-204 99 
To: /0=KPMG/00-US/CN=RECIPIENTS/CN=20499 
Subject: Announcement 2002-97 
Sent: 2002-10-07 17:00:15,274 
Date: 2002-10-07 17:00:15.430 
X- Folder: OPIS 

Stay tuned for more information. The Announcement arguably raises more 
questions than it answers. We are attempting to obtain clarification from the 
government. As KPMG’s position and "recommendations" mature, we’ll keep you 
posted. In the meantime, we need to be contacting our FLIP/QPIS clients to let 
them know the ’’offer" is on the table - even though we can’t tell them precisely 
what the offer is. If you have specific interpretative questions, please direct 
them to the TCS professional assisting you with a copy to Joe DePew. If I can 
help you in any way, let me know. 

Jeff 
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Unknown 


From: Reilly, William A 

Sent: Thursday, January 31 , 2002 10:1 7 AM 

To: Schwieger, Denise J 

Subject: FW: Stratecon Revenue by Client URGENT ATTENTION 


Denise, 

Please fill out (or have someone) the four columns (on the right side, e.g., strategy, level of opinion, etc) on Stratecon rev. 
by client file below. If they are missing any of the TEMPEST or OHTELLO engagements please insert them. Thanks. 

Original Message 

From: Duer, Walter M 

Sent: Wednesday, January 30, 2002 6:41 PM 

To: Springer, Mark A; US- Stratecon MA Partners; US- Stratecon MW Partners; US-Stratecon NE Partners; US-Stratecon SE Partners; U5- 

Stratecon SW Partners; US-Stratecon W Partners; Affonso, Date A 
Subject: FW: Stratecon Revenue by Client URGENT ATTENTION 

Ladies and Gents: 

As you are aware there exist a "Listing" requirement for "tax shelter" transactions albeit with exceptions. Each of you is 
required to fill out an EIF form on each transaction. Attention to this requirement is spotty and cannot be tolerated any 
longer.. 

Attached is a workbook on all Stratecon clients with fees over $100k. for fiscal 2000 (includes 2/28/2000.. the effective 
date), for fiscal 20001 , for the STUB Period, and YTD fiscal 2002. Each you must review these lists immediately and 
indicate the Strategy, Level of Opinion, Completed Post 2/28/2000, and Partner. I need this tomorrow A.M...r>o 
exceptions... jump on this... I've also included the OMS Report which while not 100% accurate should be helpfull 



STRATECON OMS 
l-25-02.XLS (315.. 
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DRAFT - BLIPS 


February , 2002 
[Addressee] 

Dear : 

As you know, the Internal Revenue Service recently announced that it generally would 
waive potential accuracy-related penalties for certain disclosed items, and we 
recommended that you take advantage of any opportunity afforded to you by this 
initiative. We are under examination with respect to our obligation to register and 
maintain lists on tax shelters, and we expect that the IRS will require us to furnish it with 
a list of clients that participated in transactions that the government may consider 
substantially similar to the transactions described in Notice 2000-44, 2000-2 C.B. 255. 
Accordingly, we continue to believe that, absent special circumstances, you should make 
a prompt disclosure in accordance with the IRS Announcement. 

If you would like us to assist you in preparing the disclosure statement to request amnesty 
under the initiative, please execute the enclosed copy of the engagement letter and return 
it to me as soon as possible. As KPMG may have a potential conflict of interest in this 
matter in view of our prior advice on the transaction, the engagement letter includes a 
conflict waiver and you may wish to have an outside advisor review the letter before 
signing: - 

As a reminder, to qualify for amnesty, the disclosure must be made before the earlier of 
(a) the date the item or another item arising from the same transaction is an issue raised 
during an examination, or (b) April 23, 2002. 


.Sincerely, 


[Name] 
Partner 
KPMG LLP 

Enclosures 
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Unknown 


From; Smith, Richard H (US/WEST AMP) 

Sent: Tuesday, February 05, 2002 8:59 PM 

To: Baumann, Dale R; Ito, Dennis A; Hasting, Carl D; Mccrimlisk, George H; Paule, Robin M; 

Alfonso, Dale A; Rivkin, David; Collins, Erin M 
Cc: Powell, Holli L 

Subject: Amnesty letters 


Dale, Dennis, Carl, George, Robin, Dale, David and Erin, 

We are scheduling a conference call for tomorrow afternoon at 3pm PST to discuss our approach with certain clients who 
participated in FLIPs and OP1S transactions. Holli will forward a call-in number to you for this call. 

Later this evening you will receive a message that I am sending on behalf of Marie Ely and David Brockway with five 
attached documents. Please read those documents prior to the call. 

We will also discuss billing matters related to representing these clients on matters before the IRS and other tax 
authorities. 

Thanks, 

Richard 

KPMG, LLP 

Western Area Managing Partner - Tax 
Phone: (650) 404-4652 
rhsmith@kpmg.com 
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Unknown 


From: Smith, Richard H (US/WEST AMP) 

Sent; Thursday, February 07, 2002 12:06 PM 

To: Pauie, Robin M; Coflirts, Erin M; Mccrimlisk, George H; Hasting, Cart D; Baumann, Dale R; 

Affonso, Dale A; Rivkin, David; Ito, Dennis A 
Subject: Amnesty discussions 


Robin, Erin, George, Carl, Dale, David, Dennis, and Dale, 

Thanks for taking the time to talk about the important matters at hand. I appreciate the effort and the zeal with which you 
are approaching this daunting task. 

We need to make calls to affected clients regarding OP1S/FLIP transactions as soon as possible, but no later than Friday 
of this week. 

Our priorities for making the calls to clients are as follows: 

• clients for which no IRS exam is underway or clients who are under an IRS exam where the OPIS/FLIPs issue 
has not been raised 

• clients for whom we expect the statue of limitations has expired 

• clients who under IRS exam where OPIS/FLIPs is an issue in the exam (these should be completed by Monday) 

In those calls we must cover the following: 

1. We are following up to the tetter Jeff Eischeid sent a few weeks ago. Pursuant to an IRS Summons, we are now 
required to list their names and provide this list to the IRS next Tuesday, February 12th. As a result, we strongly 
recommend that they disclose the transaction in accordance with IRS Announcement 2002-2, as discussed in the letter 
sent by Jeff. This Announcement encourages taxpayers to disclose questionable items reported on their tax returns. This 
needs to be done by Feb. 12th since it is likely the IRS will audit them when they receive the list from us. The advantage 
to disclosing is avoid potential penalties of up to 40% of the tax due and the added professional expenses and time in 
contesting the penalty (this could be substantial). This would also put the client in a better settlement position. Disclosure 
creates no inference that the item was improper. KPMG stands by our "more likely than not" opinion. 

2 . If they want our assistance with disclosure, we estimate our fees will range from $1 ,500 to $3,500 depending on the 
time involved in assembling the information for the disclosure and discussions with them to review. We will provide them 
an engagement letter to sign. We will also require them to sign a consent and waiver of any potential conflict on the part of 
KPMG in providing this service. The conflict exists because we have been issued an IRS Summons to disclose their 
name. 

3. We recommend the client consider consulting his attorney or another adviser concerning whether to follow our 
recommendation and to make the disclosure provided in the Announcement. He and his attorney should also 
independently conclude that they are comfortable that KPMG can assist in preparing the disclosure, notwithstanding the 
potential conflict. 

This is a summary, the script below controls the discussion if you see any discrepancies from what I stated above. This 
document should only be distributed to partners making the calls. The client partner and Eri n Collins sho uld be on the 
call. I am also available to participate. Holii Powell has my calendar and her number isAH^HIBVWhere neither 
Erin nor I are available for the call, please be sure to have another partner on the call with you. I will also send you a 
summary of potential questions and responses. Where the individual is a key relationship to an audit client, you should 
contact the audit partner after the call with the client and bring him/her up to date. We must document our discussions. 

Although we do not believe we are required to disclose other transactions, Jeff Eischeid has recently sent a similar letter to 
other PFP affected individuals to advise them of the IRS Announcement. You will likely hear from these clients. 

Billing: 

Unless you have email approval from me, all representation of these clients must be pursuant to an engagement letter at 
100% of standard. This does not mean that all (or for that matter any) of our engagements will be at 100% of standard. It 
means that we need to talk about billing and make a sound judgment together. If we have an existing engagement letter 
which caps or otherwise provides for fees at less than 100% of standard, I want to see the letter. These matters are 
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extremely important for risk and practice management purposes. I appreciate in advance, your willingness to work with me 
on a client by client basis to get to a good balanced answer. 

Q&A talking points: 

Sample questions and answers are attached below. To the extent that you have a discussion with a client who asks 
questions that are not in the talking points, please share those with this group along with your answer. 

Threats of litigation: 

Any implicit, explicit, veiled etc. threats of litigation must be reported to Erin and me immediately. 

Attachments: 



Talking Points, doc rransmittai.doc (19 
(34 KB) KB) 



Engagement-Wafve 
r.doc (32 KB) 

List of Clients: 

Holli will distribute to each of you later today the list of clients from which I am working. Please let her know any corrections 
you have for that list. Separately we will distribute the Hist of clients that we have for the BLIPs transactions. It makes 
sense to get that in order as well. 

Thanks, 

Richard 

KPMG, LLP 

Western Are a Managing Partner - Tax 
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Washington National Tax 

TIDBITS 


Internal Use Only - Not for Distribution or Circulation Outside the Firm 


February 21, 2002 


No. 02-03 


LIMITED OPPORTUNITY FOR PENALTY WAIVER: 

IRS ANNOUNCEMENT 2002-2 

The IRS has issued an Announcement aimed at encouraging taxpayers to disclose tax shelters 
and other items that might be subject to challenge by the IRS on their tax return. The IRS is 
offering a limited window of opportunity during which taxpayers may voluntarily disclose certain 
transactions to the IRS and avoid the application of portions of the section 6662 accuracy-related 
penalty. 

A MANDATORY CONFERENCE CALL FOR TAX PARTNERS AND TAX 
MANAGING DIRECTORS ON THIS TOPIC IS SCHEDULED FOR WEDNESDAY, 
FEBRUARY 27, FROM 5:30-6:30 EST. CALL-IN INFORMATION IS: 

DOMESTIC Dial-In Information 
888-989-4492 Passcode #22702 

INTERNATIONAL Dial-In Information 
712-271-0731 Passcode #22702 



Weekly Tax 
lutions Conferenr 

Add this appointment to your calendar! 

For your convenience, you may drag and drop the attached appointment to the calendar icon on your 
Outlook shortcuts toolbar. This will automatically add the appointment to your Outlook calendar and send 
a reminder message to you 1 5 minutes before the call. 


Announcement 2002-2 

On December 21, 2001, the IRS announced in Announcement 2002-2 that it will waive the 
section 6662(b)(1), (2), (3), and (4) portions of the accuracy-related penalty on underpayments 
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attributable to certain tax shelter and other items if a taxpayer discloses to the IRS the tax 
treatment of those items. For this waiver to apply, a taxpayer must make the disclosure before 
the earlier of: (i) the date the item or another item arising from the same transaction is raised 
during an examination; or (ii) April 23, 2002. 

The penalty waiver applies only to the specified portions of the accuracy-related penalty under 
section 6662(b): (1) negligence or disregard of rules or regulations; (2) substantial 
understatement of income tax; (3) substantial or gross valuation misstatement (except for any 
portion of an underpayment attributable to a net section 482 transfer price adjustment, unless the 
documentation rules are satisfied); (4) and substantial overstatement of pension liabilities. 
Disclosure under this initiative does not affect whether the IRS will impose any other civil 
penalties or pursue any potential criminal violations. 

To make a disclosure described by this Announcement, a taxpayer must provide the IRS with the 
following information: 

• A statement describing the material facts of the item 

• A statement describing the tax treatment of the item 

• The taxable years affected by the item 

• The names and address of promoters, solicitors, or persons who recommended the taxpayer’s 
participation and who had a financial interest, including the receipt of fees, in the taxpayer’s 
decision to participate, and any of those persons’ advisors, if known 

• A penalty of peijury statement 

• A statement agreeing to provide (if requested) copies of: 

o All transactional documents and, if the taxpayer’s participation was promoted, solicited 
or recommended by any other party, all material received from that other party or its 
advisor(s); 

o All internal documents used by the taxpayer in its decision making, including, if 
applicable, information presented to the taxpayer’s board of directors; and 
o All opinions and legal analyses of the item, whether prepared by the taxpayer or a tax 
professional on the taxpayer’s behalf. 

In addition, a Coordinated Issue Case (CIC) taxpayer must agree to address the disclosed item 
under the Accelerated Issue Resolution process, if requested by the IRS. 

CIC taxpayers are to submit this information to the assigned team manager, with a copy to the 
Office of Tax Shelter Analysis (OTSA). Non-CIC taxpayers under examination as of December 
21, 2001, are to submit this information to the examiner, with a copy to the OTSA. Non-CIC 
taxpayers not under examination as of December 21, 2001, are to submit this information to the 
OTSA. 

The disclosure initiative does not apply to: 
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• A taxpayer involved in a transaction that did not occur, but for which the taxpayer claimed a 
tax benefit 

• The fraudulent concealment of the amount or source of any item of gross income 

• The concealment of the taxpayer’s interest in, or signature or other authority over, a financial 
account in a foreign country 

• The concealment of a distribution from, a transfer of assets to, or that the taxpayer was a 
grantor of, a foreign trust or 

• The treatment of personal, household, or living expenses as deductible business expenses. 

According to the IRS Announcement, a taxpayer’s disclosure of an item creates no inference that 
the taxpayer’s tax treatment of the item was improper or that the accuracy-related penalty would 
apply if there were no underpayment of tax. The Announcement also notes that taxpayers that do 
not disclose under this initiative are not prevented from demonstrating that they qualify for the 
reasonable cause exception to the accuracy-related penalty. 

Sample Letter 

Attached to this Tidbits is an informational letter (filename: ANNOUNCEMENT2002- 
GENPUB21.doc) that will be sent to clients through a centralized mailing. A list of clients to 
whom the letter is being sent will be provided to all Tax Partners and Tax Managing Directors 
shortly. THIS LETTER SHOULD NOT BE SENT BY ANY KPMG PERSONNEL TO 
ANY CLIENT WITHOUT TAX PARTNER APPROVAL. 

Client Considerations 

Clients may contact you after receiving the letter concerning the limited opportunity for penalty 
waiver provided for in Announcement 2002-2. You should also consider contacting key clients 
to alert them to the forthcoming letter. 

It is firm policy not to advise the client on whether to make the disclosure in accordance with the 
Announcement. It is important that your clients are aware that this is their decision, not 
KPMG’s. You may assist them by discussing with them the various factors that may go into 
their decision, but the ultimate decision will be the client’s. 

In helping your client determine whether to disclose in accordance with the Announcement, we 
recommend that numerous factors be considered by the client, including: (1) whether the 
transaction is a “listed transaction or substantially similar;” (2) the economics of the transaction; 
(3) the extent to which the particular solution is being or has been marketed; (4) the expiration of 
the applicable statute of limitation for any affected year; (5) the opinion level for the particular 
transaction; (6) the likelihood of satisfying the reasonable cause and good faith exception to the 
accuracy-related penalty; and (7) possible disclosure of the transaction by other participants. In 
addition, your client should also consider that the IRS will likely request the client to produce 
documents and communications that may be confidential or privileged in order to make an 
effective disclosure under the Announcement. 
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Note: Before discussing with a client the matters the client should consider in 
connection with the Announcement, you should obtain a signed engagement 
letter and conflict waiver. Sample engagement letters and conflict waivers are 
attached. 

Attachments 

We have attached the following documents for your convenience: 

■ Announcement 2002-2 (filename : A2002-2 LMSB PenaltyWaiver (12-20-01)l.doc) 

■ An article written by Mark Ely and published by TEI in The Tax Executive explaining the 
details of the Announcement (filename : ElyArticle.pdf) 

■ The sample informational letter described above (filename: ANNOUNCEMENT 2002- 
GENPUB21.doc) 

■ A sample engagement letter and conflict waiver to be used if KPMG was the advisor on the 
transaction (filename: Engagement-Waiver.doc) 

■ A sample engagement letter and conflict waiver to be used if KPMG was not the advisor on 
the transaction (filename: Engagement-WaiveiGen.doc) 

■ The standard terms of engagement as an attachment to the engagement letter (filename: 
tac.doc) 

■ A disclosure statement template to be used if KPMG was the adviser on the transaction 
( filename : DISCLOS=STATE-I.doc) 

■ A disclosure statement template to be used if KPMG was not the adviser on the transaction 
( filename : DISCLOSSTATE-no kpmg.doc) 

■ A cover letter to the IRS for transmittal with the disclosure statement (filename: 
COVERLETTER-DISCL.doc) 

In addition, all of these materials are posted on the DPP-Tax Homepage at 

http://taxkm.us.kworld.kpmg.com/homeDages/dnp/content/Reference/penaltv waiver.htm . 

Any assistance you give to your clients regarding this disclosure initiative should be coordinated 

with KPMG’s Tax Controversy Services professionals in your local area or in Washington 

National Tax. 


******* 

Questions concerning Announcement 2002-2 should be directed to the following Tax 
Controversy Services or Department of Professional Practice professionals: 

o Northeast: Sharon Katz-Pearlman, Paul Schneiderman, and Miri Forster (New York), 
and David Click (Boston). 

o Midatlantic: Patti Burquest and Ken Jones (Washington, D.C.). 
o Midwest: Bob Aland and Mark Heroux (Chicago). 
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o Southeast: Sheldon Kay, Robert Patterson, and Joseph DePew (Atlanta), Paul Topolka 
(Greensboro), and Bemie McCarthy (Miami). 

o Southwest: Victoria Sherlock (Houston) and Carla Howard (Dallas). 

o West: Erin Collins (Los Angeles), William Quealy (San Diego and Phoenix), Wendy 
Abkin (San Francisco), and Paul Robeck (Portland). 

o Washington National Tax: Mark Ely, Mike Dolan, Steve Friedman, Nancy Galib, 
Harve Lewis, Norlyn Miller, and Deborah Swann. 

o Department of Professional Practice: Eve Elgin or Larry DeLap. 
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Message0299 ~~ j 

Subject:j|FW: Amnesty and BL IPS j 

From:fCoilins, Erin M ~~ ' ~j 

Pate:]l2/21/2002 6:22:02 PM * | 

T o;|lBaumann, Dale R ~ | 

.Message Body j 


Original Message 

From: Ely, Mark H 

Sent: Thursday, February 21, 2002 2:51 PM 
To: Affonso, Dale A 
Cc: Collins, Erin M; Smith, Richard A 
Subject: RE: Amnesty and BLIPS 

Don’t think it will work for a number of reasons - will call you later evening at the number below - if better 
number, e mail it to me. Going to TEI meeting now. Thanks, 

Original Message 

From: Affonso, Dale A 

Sent: Thursday, February 2 1 , 2002 3:40 PM 

To: Ely, Mark H 

Cc: Collins, Erin M; Smith, Richard A 
Subject: Amnesty and BLIPS 


Mark, Richard Smith suggested that I have you consider the following scenario raised in a meeting with a client 
that is in BLIPS. They understand that their names have not been put in a list to the IRS yet, but that there is a 
strong likelihood that day may come, and it may come after 4/22/02. 

It is also at least theoretically possible that their names may not be listed at some time in the future. 

In lieu of filing for Amnesty by 4/22/02 (which they believe is a guaranteed audit), they are proposing that they 
prepare amended returns for the purpose of disclosure of the BLIPS strategy. They are hoping of course that their 
names are not listed and turned over but if after 4/22 their names are turned over to the IRS, they believe they can 
file an amended return with adequate disclosure of the BLIPS and that that should protect them from penalty as 
much as or almost as much as an amnesty filing. If this is the case, it could give them, and maybe other of our 
taxpayers that are in other aggressive strategies another method of dealing with the penalties after 4/22/02 (i.e. if 
they are notified by us or someone else that we/they are turning in their names) by getting a similar result as 
amnesty but without "turning themselves in" by 4/22/02. They would wait until they find out if the summons or 
other power is going to get their names. 

Please let me know ASAP. If this works, I am certain other clients would at least consider this in lieu of Amnesty. 


Dale A. Affonso 

Partner in Charge of Tax Services 
Los Angeles & Pacific Southwest 
KPMG LLP 


355 South Grand Avenue, Suite 2000 
|Los Angeles, CA 90071 Proprie , ary Mataial 
Phone: (2 1 3) 955-8790 Co-JemiaS, R eq 
|Fax: (213) 630-8036 
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|E-mail daffonso@kpmg.com || 


. Outlook Header Information 

Conversation Topic: Amnesty and BLIPS 

Subject: FW: Amnesty and BLIPS 

From: Collins, Erin M 

Sender Name: Collins, Erin M 

To: Baumann, Dale R 

Received By: Baumann, Dale R 

Delivery Time: 2/21/2002 6:22:02 PM 

Creation Time: 2/21/2002 6:21:53 PM 

Modification Time: 2/21/2002 6:22:02 PM 

Submit Time: 2/21/2002 6:22:01 PM 

Importance: 2/1 

Priority: 2/0 

Sensitivity: 2/0 

Flags: 2/1 

Size: 2/6207 
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From / 0=KPMG/0U=US/CN=RECI PIENTS / CN=204 99 

From: /O=KPMG/OU=US/CN=RECIPIENTS/CN=20499 

To: /0==KPMG/0U=US/CN=RECIPIENTS/CN=19228 

Subject: Amnesty 

Sent: 2002-03-18 21:43:58.161 

Date: 2002-03-18 21:43:58.161 

X- Folder: Sent Items 

Me neither. 

Original Message 

From: Hasting# Carl D 

Sent: Monday, March 18, 2002 4:20 PM 
To: Eischeid, Jeffrey A 

Subject: Amnesty 

I don't know who they are "surveying" regarding number of amnesty filings - but 
I have a ton. I have clients who have disclosed OPIS, BLIPS and Short Option 
deals. Others are considering the Presidio T-Bond deal - but I don't know which 
way that one will go. 

Carl 
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Memorandum of Oral Advice 


On , my partner and I discussed certain matters with . 

We told him that KPMG LLP (KPMG) is under examination by the IRS for its alleged failure to 
register certain individual strategies as a tax shelter and for other penalties. We also said that in 
light of this examination, the firm has a potential conflict of interest that may in the future affect 
our ability to continue to provide certain services to him in matters relating to certain other 
transactions. We said that if we are asked to provide certain services in the future, such as 
representing the client in the event of an IRS audit, we will ask the client to sign a waiver before 
providing such additional services. 

We discussed our recent correspondence concerning IRS Announcement 2002-2. We advised 
that since sending that letter, the firm has received a summons from the IRS compelling it to 
disclose an investor list with respect to participants in [name of solution]. We said that in light 
of this development, it is certain that we will disclose the name of the company to the IRS, and it 
is very likely that as a result the IRS will initiate an audit. Therefore, we reiterated our very 
strong recommendation that the company disclose as provided in the Announcement, if 
available. Given the protection from certain penalties that may be achieved by making the 
disclosure as described in the Announcement, the likelihood of an imminent IRS audit, and the 
ability to continue to claim the tax benefit of the transaction notwithstanding the taxpayer’s 
disclosure, our firm reiterates its strong and unqualified recommendation to disclose. 

We also recommended that the client consider consulting another adviser concerning whether to 
follow our recommendation and to make the disclosure provided in the Announcement. 

We also told him that the firm would assist the company in making the disclosure, for a fee, if 
that is what it decides to do. If we are asked to provide this service, we will ask it to provide a 
written signed consent and waiver of any potential conflict on the part of KPMG in providing 
this service. We advised that we could only accept the consent and waiver if the company 
independently concludes that ids comfortable that KPMG can adequately and effectively assist 
by preparing the required disclosure, notwithstanding all implications it feels may result from 
any potential conflict of interest. 

Our client had the following comments and questions: 
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The client ultimately decided (to consult with/to not consult with another adviser) regarding the 
recommendation that it make the disclosure provided in the IRS Announcement. The client 
ultimately advised that, having consulted with another adviser, it decided to (make the 
disclosure) (not make the disclosure). It also said that it is [not] requesting that our firm assist 
him by preparing the required documentation to make the disclosure. [If requested to assist with 
disclosure:] We advised the company that we will provide a separate engagement letter that will 
include a conflict waiver to sign for this purpose. 


Where applicable, a copy of this memo has been provided to the assurance partner of an audit 
client with respect to which is a person in a position of significant influence.. 
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April 17, 2002 


By Federal Express 


Dear Client: 


We are writing to advise-you that the IRS has directed KPMG LLP to disclose names, 
documents, opinions, and other information with respect to certain participants in the S 
Corporation Charitable Contribution transaction. At this time, it does not appear that 
KPMG is required to disclose your name to the IRS, however, KPMG must disclose the 
names of several other participants due to facts specific to their transactions. Such 
disclosure could result in the IRS compelling KPMG to' disclose the names of all 
participants in the transaction at a future date. 

The fact that we may be required to provide this information to the IRS does not, by 
itself, mean that the IRS will seek to disallow the tax benefits contemplated by the 
strategy. It does, however, make it more likely that the IRS would select your tax return 
for examination and audit the particular strategy. Therefore, we recommend that you not 
delay in considering the IRS disclosure initiative of Announcement 2002-2, which is 
aimed at encouraging taxpayers to disclose tax shelters and other items that might be 
subject to challenge by the IRS and that taxpayers may have reported on their tax returns. 
If you decide you want to take advantage of this disclosure initiative, the Announcement 
requires that you disclose before the earlier of (1) April 23, 2002, or (2) the date the item 
or another item arising from the same transaction is an issue raised during an 
examination. In a recent news release (IR-2002-45 (4/9/02)), however, the IRS stated 
that April 23 was the last day for disclosure. 

Announcement 2002-2 allows taxpayers the opportunity to avoid liability for the 
following section 6662 penalties: (1) negligence or disregard of rules or regulations; (2) 
substantial understatement of income tax; (3) substantial or gross valuation misstatement 
(except for any portion of an underpayment attributable to a net section 482 transfer price 
adjustment, unless the documentation rules are satisfied); and (4) substantial 
overstatement of pension liabilities. A copy of the Announcement is enclosed. 


Importantly, the Announcement states that a taxpayer’s disclosure of an item creates no 
inference that the taxpayer’s tax treatment of the item was improper or that the accuracy- 
related penalty would apply if there were an underpayment of tax. The Announcement 
also notes that taxpayers that do not disclose under this initiative are not prevented from 
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demonstrating that they qualify for the reasonable cause exception to the accuracy-related 
penalty. 

Under IRS internal guidelines, issued in conjunction with the Announcement, IRS 
examiners are required to consider the section 6662 accuracy-related penalty for any 
underpayment attributable to a taxpayer’s participation in a “potentially abusive tax 
shelter” as described in the guidelines. 

As KPMG advised you on the transaction, it may be perceived as having a potential 
conflict of interest in assisting you in your determination as to whether or not to make the 
disclosure. Therefore, we recommend that you seek the advice of another tax 
professional concerning whether to disclose pursuant to the Announcement. If you 
request, KPMG tax professionals will help you analyze whether it may be advisable to 
disclose this transaction or any other items you deem appropriate, and prepare the 
disclosure statement for filing with the IRS. If you decide that you want KPMG to help 
you, we will require that you sign a waiver of any potential conflict of interest. 

I will be contacting you to discuss this important matter further. 

Sincerely, 


J. Councill Leak 

Partner 

KPMG 


Enclosure 
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Message4044 

Subject:||fcS Weekly 

From:||Klein, Wendy (NSS-T ax) 

Date:||4/22/2002 5:1 2:23 AM 

To:l|stein, Jeff (US/Vice Chairman) 

Message Body 


This is really not my business but just watching your back. This is the TCS Weekly Update that 
Ken Jones issues to his people. Take a look at the content and the wide distribution list. Given the 
sensitivity of this situation should we putting all this in print? See areas in red highlighted 


Original Message 

From: Jones, Ken-WASH-DC 
Sent: Friday, April 19, 2002 2:24 PM 

To: Abkin, Wendy; Adelson, Jonathan S; Aland, Robert H; Benda, Jennifer E; Burquest, Patricia 
L; Click, David L; Collins, Erin M; DePew, Joseph M; Dolan, Michael P; Ely, Mark H; Forster, 
Miri C; Friedman, Steven M; Galib, Nancy M; Gonzalez, Loida D; Green, Jennifer B; Heroux, 
Mark S; Floward, Carla A; Katz-pearlman, Sharon D; Kay, Sheldon-ATLANTA M; Lewis, 
Harve; McCarthy, William B; Miller Jr., Norlyn D; Patterson, Robert E; Quealy Jr., William H; 
Robeck, Paul G; Roberts, Lauren G (US/WDC-DC); Schneiderman, Paul N; Sherlock, Victoria J; 
Swarm, Deborah; Tombul, Bridget F; Topolka, Paul G 
Cc: Cavaliere, Christine D; Pershouse, William FI 
Subject: TCS Weekly Update 


Orlando 

I suppose we couldn’t have picked a worse time to hold our practice meeting ... IRS summonses, 
the 4/23 Amnesty Disclosure deadline, angry clients, angry KPMG professionals — and I know 
that some of you will undoubtedly have to make a call here and there during our meeting. But I 
actually think we’ve picked the best time — we’re all stressed, we’re busy, we’re under a lot of 
pressures .... and we need to share our troubles, meet new TCSers, and, as Erin would put it ... 
"Bond." And bond, we will. We’ve got a challenging six months ahead of us ... new audit clients 
(we won Halliburton today) and a boatload of IRS audits for Blips, Opis, Midco, 401k .... and on 
and on — so let’s use the two days in Orlando to review where we’ve been and then get focused on 
where we are going. (I will try to schedule more of the "where we are going" stuff for early in the 
meeting because there are some hints that some folks will be in no condition on the second day to 
focus on anything.) 

The "IRS Matter” 

We have just hand-carried the lists of investors over to the IRS, for the following deals: MIDCO, 
FOCUS, INSURECO, OTHELLO, RIPPS/RIPPSS II, SC2, SLOTS, TEMPEST, 357(c), and 
GLOBAL CURRENCY. Note that not all clients names were turned over for each of these 

Solutions so if you need to find out if a company or individual was on the list .... call or email 

me. 

How’s the Audit Game Going? Proprietary Material KPMG 0050428 

Confidentiality Requested 
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Page 2 of 2 


In case you haven't been following the Audit (Assurance) world, Andersen audit clients are 
dropping like flies. And while KPMG had a slow start in the game, we are starting to win some 
big ones. Here are two web sites that track the results....FYI. 

<http://www.accountingweb.com/cgi-bin/item.cgi?id=74745> 

<http://www.forbes.eom/2002/03/l 3/03 13andersen.html> 


KEN JONES 

Tax Controversy Services 

kjones@kpmg.com <mailto:kjones@kpmg.com> 

tel 202-533-3080 

fax 202-533-8553 

cell 703-362-1623 

kpmg 


Outlook Header Information 

Conversation Topic: TCS Weekly 

Subject: TCS Weekly 

From: Klein, Wendy (NSS-Tax) 

Sender Name: Klein, Wendy (NSS-Tax) 

To: Stein, Jeff (US/Vice Chairman) 

Delivery Time: 4/22/2002 5:12:23 AM 

Creation Time: 4/22/2002 5:1 1:07 AM 

Modification Time: 4/22/2002 5:12:24 AM 

Submit Time: 4/22/2002 5:12:24 AM 

Importance: 4/1 

Priority: 4/0 

Sensitivity: 4/0 

Flags: 4/3 

Size: 4/3783 
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> In case you have not heard what is going on with the IRS Blips cases here is a quick 
| summary: # 

1 1 IRS made a management decision to control all Blips cases (no matter where the 
! Tp was located within the US) out of California’s SB/SE groups. (Small 
i Business/Self Employed) Normally SB/SE agents are not as sophisticated as LMSB 
: agents. They normally handle the 1 040 returns. Whereas LMSB handle large 
1 corporate clients. Right now LMSB agents are working Flips & Opis. So you will 

■ notice a big difference - mostly with giving you time to respond. SB/SE agents are 
I use to short turn around time. 

\ 2. Robert Gee is the manager in San Francisco assigned to this project. He has direct 

■ line authority over the 40 California agents assigned to our blips cases. (25 agents in 
No. California & 15 in So. CA) 

! 3. Robert has stated he is a hands on manager and there is and will be a high degree 
| of coordination within exams. He has tight group of agents working on this and they 
plan on regular coordination. He has also stated that he plans on trying to have these 
j cases done within the next 60 days, (yes, that is what he said) 

j 4. Exams will not be looking at the merits of the transaction, (at this point) 

1 5. The agents have been given specific instructions to get a complete file. As you 
j may have noticed they also received form IDRs, and sample summonses and may i 
| have requested taxpayer interviews. 

j 6. IRS priority: j 

i a. Get POAs for individual cases 

b. If necessary, get restricted consents signed (he asked if we preferred restricted 
i consent - 1 said yes) ! 

i c. Get documents 

i. First IDR will be issued with initial letter 

ii. If no response second follow up IDR 

iii. Third IDR - will be part of a summons (he wanted me to know they are ready to 
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issue as many summonses as necessary. I gave him the we are here to help speech ; 
and anticipate that will not be an issue.) ■ 

d. He wanted us to know that the IRS has provided a lot of training on basis shifting 
cases. 

e. Once the taxpayer’s file is complete (hopefully 60 - 90 days) then the agent will 

await instructions, issue a 30-day, 90-day letter or possible start settlement 
discussions at a National level. But goal of agents - get all the necessary facts and ■ 
most importantly the documents, j 

; 7. There will be about 5 SB/SE attorneys assigned to the project to assist if j 

[ necessary. 

8. Robert Gee seemed surprised to learn that we do not have all the documents in one; 
location. He did not like the thought that he would have to deal with taxpayers, 

I presidio, or others. 

j 9. 1 also told him I was concerned that so many different agents were assigned to this j 
i project. He told me that there are 25 agents in No. California - 40 total throughout 
' the state. He did not tell me the number of exams but told me it was more than 250. 

\ (The same group of agents are working PWC's son of boss cases) 

; 1 0. He discussed the fact that if a taxpayer was already under examination for 
I another transaction the case would likely stay with that agent. In other words, if the 
; client did an opis and blips the opis agent would probably work the case. 

! 1 1 . He also acknowledged the fact that the audit letters were going out the door for 
! 187 taxpayers and all of them should be received this month. He also said the reason 
| for the 2 week turn around was to make sure they got the taxpayers attention. 

; 12. We discussed the fact that our internal procedures that may slow down the initial : 
j response time and 1 did not want the agents to think we were not cooperating - since 
: we have a potential conflict and needed to have the clients sign waivers before we 
; can represent them. In some cases it will entail speaking with outside counsel before ; 

! the engagement letters/conflict letters were signed. I told him we will need more j 
1 time on the front end for administrative reasons but did not want to appear as if we 
j were not cooperating. Some clients will move fast while others may take longer and ! 
j we have a lot of calls to make. Although I asked for 4 weeks he said he would tell his' 
i agents to give us 2 but based on a case by case basis other arrangements could be I 
j made by the agent. 

1 1 2. 1 told him 1 suspected that KPMG will not represent all taxpayers where we were ■ 
j involved in preparing their returns. Some would probably hire outside counsel. 

I Bottom line: He wanted us to know he is the decision maker and is here to help make 
this a smooth process and appreciated our assistance and participation. 
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1 . So if there are any problems we should go through him. I was volunteered by our j 
TCS group to be the spokesperson with Robert. So if you have a particular problem 
that can not be resolves with the agent let me know and we will elevate it to Robert 
Gee. 

2. Once you tell the agent that KPMG has been engaged and provide a current POA i 

the agents will expect the documents two weeks from that date. So plan your j 

production of the POA wisely. 

1 3. What we have done on some of the cases here was to agree to produce the local j 
KPMG records within 2 weeks of the POA, KPMG Atlanta documents within 2 
j weeks from then, review TP's records and provide anything that wasn't previously 
' provided 2 weeks after that. I think as long as you keep the info coming it will buy 
1 you goodwill. But with so many different agents 1 can image we won't have some 
; problems. 

j 4. He wanted to know the IRS was going to examine all of the Strategic Fund returns 
I and Presidio is the current TMP for all of those cases. 

■ 5. Waiver agreement under Announcement 2002-2. Right now they are trying to 
; determine who has authority to sign those agreements on behalf of SB/SE. So you 
might consider holding off providing those documents until after the IRS has 
i provided you a copy. I have attached a copy of the agreement so that you will know 
: what it looks like. 

My recommendation: make sure you give the appearance of cooperation to the 
| agents. They have been given orders to move forward fast and if necessary issue 
summonses. Lets hope we don’t need to go there. Wendy Abkin & I will be trying to 
| assist you on these cases so if you need something call and lets get this done. 

I Lets share information so that we do not have to recreate the wheel. Wendy can be 
! reached at 415-438-7099 and you can reach me at 213-955-8568. 



ERIN COLLINS.pdf 



Conversation Topic: FLIP/OPIS G- 

Subject: IRS Blips Audit Procedural Update 
From: Collins, Erin M 
Sender Name: Collins, Erin M 

To: Swartz, Susan K; Baumann, Dale R; Nuckolls, John M; Paule, Robin M; 
Hasting, Carl D; Mccrimlisk, George H; Rivkin, David; Miner, Jeffrey E; Wempen, 
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EricP; Paris, David W; Heil, Matthew C , 

CG: Abkin, Wendy; Jones, Ken-WASH-DO . 
Received By: Baumann, Dale R 
Delivery Time: 6/20/2002 1:52:16 PM 
Creation Time; 6/20/2002 1:52:07 PM 
Modification Time: 6/20/2002 2:23:56 PM 
Submit Time: 6/20/2002 1:52:10 PM 
Importance: 6/1 
Priority: 6/0 
Sensitivity: 6/0 

Flags: 6/17 , ... . 

Size: 6/165696 ' . ' ; 
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Unknown 


From: Collins, Erin M 

Sent: Monday, June 24, 2002 3:27 PM 

To: Baumann, Dale R; Miner, Jeffrey E; Nuckolls, John M; Swartz, Susan K; Liston, Shannon L; 

Paule, Robin M; Hasting, Carl D; Nortbrup, Todd R; Mccrimiisk, George H; Wempen, Eric P; 
Fans, David W; Rivkin, David; Heil, Matthew C; Pace, Katherine A; Ho, Dennis A; Hutchison, 
Mark-Wamer Cntr; Bendheim, Redge E; Affonso, Dale A; Carbo, Deke G; Bendheim, Redge 
E; Farwell, Randal H 

Cc: Abkin, Wendy 

Subject: 6-21-02 Blips Examination Update 


I have been told by most of you that X should keep the updates coming and that they are helpful. If you 
are on the distribution list you are either lucky enough to be handling a blips audit or are the 
partner/relationship partner. If you know of someone that should be added let me know. 

Administrative matters: 

1. By the end of next week we should have some templates to use in your responses. Since the 
IRS* IDR are identical we might as well follow suit. 

2. As you know the firm has instructed us to review any responses sent to the IRS. You can contact 
me, Wendy Abkin in our 5F office or Jon Adelson in NY. 

3. If you have not already done so you should put in a request to the Atlanta office to get a copy of 
their files. We will need them for production. 

Update: 

Spoke with the IRS manager, Robert Gee, late Friday, June 21st about a couple of screw ups. The one I 
like best was where we contacted the agent last Friday <$t asked for more time to get the paperwork 
done for the engagement and POA. The agent gave us a couple of weeks. The following week the agent 
showed up at the taxpayer’s office to interview them. The client asked if he spoke with KPMG. The 
agent said yes, but since KPM6 did not have a POA he could not deal with KPMG and thought he would 
follow up with the TP. Fortunately, the agent was sent home. I also like the one where the client got a 
"no change" letter from agent #1 and on the next day he got a blips IRS exam notice from agent #2 for 
the same year. But I have a feeling the client does not like that story. I am sure as this process 
evolves we will have many more stories. 

Anyway, Robert said he has advised his agent to give us the time upfront to get the paperwork in order 
and depending on the facts can give us more time if necessary. He told us to feel free to say Robert 
Gee has agreed to this. If you really need 4 weeks then explain your reasons, such as the client is out 
of the country - the client is going through a divorce. But they still want us to show "good faith" by 
moving on production. 

He feels spreading out the production in 2 week intervals works for them. Just keep the information 
flowing with open communication. We have one agent already talking about summons. He assured me 
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that no summons wiil be issued without his authorization and he will contact us before that happens. 
Noteworthy Items: 

Robert said all of the 1999 examination notices should have been mailed by now and they are about to 
send the 2000 examination notices. He also said some of the 2000 notices may be sent by LMSB and 
made a remark that if those agents want to give 90 days to respond that is their decision but he is not 
providing that guidance to his agents. So you might want to consider contacting those 2000 clients and 
let them know it is coming. 


He expects interviews will take place for those TPs in California but they have no plans on sending 
agents on airplanes to do the interviews. I was afraid to ask what does that mean for Tps 500 miles 
away from the agent. Does that require a plane ride or are they expecting to interview all CA clients? 
But as the end of the fiscal year approaches (9-30) their travel budget will be tight and may impact 
their decision. So we can hope for the best. 

He is also reconsidering transferring cases to a LMSB agent assigned to that TP's flip or opis exam for 
prior year. But they are still working the kinks out of that and will let us know. 

Waiver A privilege documents . He said a number of representatives have asked to hold off production 
of any documents until the waiver agreement is signed. He hated that. He wanted us to send in what we 
have that is not privileged and not hold up production. He said he has advised his agents NOT to agree 
to that. He also said they will prepare the waiver and send to us. But explained most of the agents are 
not familiar with the process and we should be patient. Just request the agent to prepare the waiver A 
have it signed then send to rep. for TP signature and production of privileged documents. 
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From / 0=K PMG /OU— U S / CN=REC I P I ENT S / CN=2 0499 
Fr om : / 0=KPMG /OU=US/CN=REC I P I ENTS /CN=2 0499 
To : / O-KPMG /OU-U S / CN=REC IPIENTS/ CN= 1 9228 
Subject: OPIS Settlements 
Sent: 2002-08-05 18:22:05.775 
Date: 2002-08-05 18:22:05.775 
X-Folder: Sent Items 

Agree. 

Thanks 


Original Message 

From: Hasting, Carl D 

Sent: Monday, August 05, 2002 2:21 PM 
To: Eischeid, Jeffrey A 

Subject: RE: OPIS Settlements 

Now that's a loaded question.... 

Give up that amount. I think settlements will be really easy if the clients can 
keep 40%. 

Original Message 

From: Eischeid, Jeffrey A 

Sent: Monday, August 05, 2002 11:17 AM 

To: Hasting, Carl D 

Subject: RE: OPIS Settlements 

Clients keep, or give, 56-70%??? 

Original Message 

From: Hasting, Carl D 

Sent: Monday, August 05, 2002 2:16 PM 
To: Eischeid, Jeffrey A 

Subject: OPIS Settlements 

By the way - among my clients, the "sweet spot" seems to be around 65% to 70%. 

I think we would settle the majority of them in that range. Above 70%, many of 
them start seriously thinking about engaging counsel and discussing litigation. 

Carl 
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From /0=KPMG/0U=DS/CN=RECIPIENTS/CN=19228 
From: /0=KPMG/0U==US/CN==RECIP1ENTS/CN=19228 
To : /O=KPMG/QU=US/CN=RECIPIENTS/CN=204 99 
Subject: OPIS Settlements 
Sent: 2002-08-05 20:43:20.228 
Date: 2002-08-05 20:43:21.900 
X- Folder: OPIS 

I figured as much. But even 30% to 35% would be nice to offer them. 
Thanks 


Original Message 

From: Eischeid, Jeffrey A 

Sent: Monday, August 05, 2002 11:49 AM 
To: Hasting, Carl D 

Subject: FW: OPIS Settlements 


Not likely to see 40%. 
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Message Page 1 of 1 

Unknown 


From: Collins, Erin M 

Sent: Tuesday, August 20, 2002 10:03 PM 

To: Mccrimlisk, George H; Rivkin, David; Swartz, Susan K; Wempen, Eric P; Heil, Matthew C; Paule, Robin M; Hasting, 

Carl D; Liston, Shannon L; Nuckolls, John M; Paris, David W; Chang, Julia K 

Subject: FYI - Changes to the Waiver Agreement Blips 

Wendy Abkin (TCS- SF) negotiated some changes to the Announcement 2002-2 Waiver Agreement with 
Robert Gee (IRS Manager in charge of BLIPS exams) to include the practitioner privilege since our opinion 
letters don't fall under the language as currently drafted by the IRS. It is our understanding that Robert Gee 
and IRS counsel have approved but we have not been seeing the changes incorporated by the agents. So 
check your waiver agreements to see if the practitioner privilege - 7525 is included and if not you may want to 
ask them to amend to reflect the changes below. 

Specifically, the agreement would be modified to read as follows (the underlined portion is the new addition we 
requested and the bolded portion is what IRS added): 

This agreement confirms that the Internal Revenue Service will not assert that [Taxpayer's] production of the 
documents listed below constitutes a subject matter waiver of the attorney-client privilege, the Tax Practitioner 
privilege under IRC 7525 . or the work product doctrine with respect to other documents addressing the same 
subject matters as those discussed in the listed documents. Nothing in this agreement, however, 
constitutes a concession by the Internal Revenue Service that I.R.C. section 7525 applies to any 
accountant work product." 

This agreement does not constitute a concession by the Service that the documents are subject to protection 
by the attorney-client privilege, the tax practitioner privilege , or the work product doctrine. This agreement is 
not intended to limit in any way the Service's right to contest any privilege claims that [Taxpayer) may assert 
with respect to any other documents." 

These changes are also being requested in appropriate flips/opis cases. Remember the federally authorized 
practitioners’ privilege was not effective for communication before July 22, 1998. If you have any question feel 
free to call me or Wendy. 

Thanks. 
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Unknown 


From: Eischeid, Jeffrey A 

Sent: Tuesday, October 01 , 2002 7:47 AM 

To: Ammerman, Douglas K; Baumann, Dale R; Branan, Carolyn B; Carbo, Deke G; Cohen, David 

(US/CHICAGO); Eischeid, Jeffrey A; Friedlander, Janice B; Fuller, Diane D; Gibson, Robert G; 
Goldberg, William J; Hamilton, Randall A; Hasting, Carl D; Henderson, Trade K; Hottle, 

Robert Y; Ito, Dennis A; Jackson, William M; Jandl, George P; Jones, Allan L 
(US/Minneapolis); Jordan, Robert M; Maguire, Thomas E; Maughan, John F; Mccrimiisk, 
George H; O’Neal, Kenneth; Pace, Katherine A; Paule, Robin M; Perez, Robert L; Peters, 
Marsha F; Remo, Dee Ann; Rivkin, David; Schorr, Eugene G; Slattery, Daniel M; Smolin, Jay 
M; Speiss, Timothy P; Tendler, Neif J; Warley, Carol G; Weld, Gary E; Wise, Richard; 
Wolfson, Neil E; Wright, Glen A 

Subject: FW: UPDATE TO FLIP/OPIS CLIENTS 


fyi 


— Orig inal Message 

From: Jones, Ken-WASH-DC 

Sent Monday, September 30, 2002 6:29 PM 

To: Abkin, Wendy; Addson, Jonathan S; Aland, Robert H; Benda, Jennifer E; Bruss, Jonathan; Burquest, Patrida L; Click, David L; 

Collins, Erin M; DePew, Joseph M; Forster, Mtri C; Gonzalez, Lotda D; Green, Jennifer B; Henxa, Mark S; Howard, Carla A; Katz- 
pearlman, Sharon D; Kay, She! don- ATLANTA M; McCarthy, William B; Patterson, Robert E; Queafy Jr., William H; Robeck, Paul G; 
Schnetdenman, Pad N; Sherlock, Victoria J; Topolka, Pad G 
Cc: Bscheid, Jeffrey A 

Subject: UPDATE TO FLIP/OPIS CLIENTS 

I am emailing all of you .... not just those with FLIP/OPIS clients - because I think everyone in the 
TCS practice should know this information. 

We expect that the IRS will announce its administrative settlement program for the FLIP/OPIS 
transactions on Oct. 7th. The FLIP/OPIS coalition (including me) will be meeting with Bob Brazzil 
from IRS, and he will go over the terms of the deal. We expect that the IRS will also send letters to 
taxpayers and perhaps publish a notice. We also expect that the administrative settlement offer will 
be somewhere south of the offer that was sought by the coalition (30%ish of the basis shift loss 
amount). I suspect that it may be as low as 20% of the basis shift loss amount. Those of you with 
FLIP OPIS clients should immediately coordinate with the appropriate PFP (or other) partner and tell 
our clients about this development. Additionally, you may want to tell clients about today's Tax Court 
FLIP opinion - which it has nothing to do with the substantive merits .... it certainly represents a 
strong push back by the Tax Court .... in effect telling the IRS that it will not be allowed to circumvent 
the rules simply because it thinks that the transaction is "abusive.” If you have any questions, please 
give me a call ... but, again, for those of you with Flip/Opis clients ... we need to get this info to these 
clients and the appropriate KPMG partners ASAP. Thanks. 


KEN JONES 

Tax Controversy Services 

kjones@kpmg.com 

tel 202-533-3080 

fax 202-533-8553 

cell 703-362-1623 

kpmg 
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Unknown 


From: Eischeid, Jeffrey A 

Sent: Monday. November 25, 2002 12:43 PM 

To: Ammerman, Douglas K; Baumann, Dale R; Branan, Carolyn B; Carbo, Deke G; Cohen, David 

(US/CHICAGO); Eischeid, Jeffrey A; Fuller, Diane D; Gibson, Robert G; Goldberg, William J; 
Hamilton, Randall A; Hasting, Carl D; Henderson, Tracie K; Hottle, Robert Y; ito, Dennis A; 
Jackson, William M; Jandl, George P; Jones, Allan L (US/Minneapoiis); Jordan, Robert M; 
Maguire, Thomas E; Maughan, John F; Mccrimiisk, George H; O’Neal, Kenneth; Pace, 
Katherine A; Paule, Robin M; Perez, Robert L; Peters, Marsha F; Remo, Dee Ann; Rivkin, 
David; Schorr, Eugene G; Slattery, Daniel M; Smolin, Jay M; Speiss, Timothy P; Tendler, Neil 
J; Wariey, Carol G; Weld, Gary E; Wise, Richard; Wolfson, Neil E; Wright, Glen A 
Subject: FW: Supplemental IRS guidance on FLIP/OPIS 


— Original Message — 

From: Jones, Ken-WASH-DC 

Sent: Monday, November 25, 2002 11:33 AM 

To: Eischeid, Jeffrey A; Lewis, Harve; Abkin, Wendy; Adelson, Jonathan S; Burquest, Patricia L; Collins, Erin M; DePew, Joseph M; 

Heroux, Mark S; Katz-peariman, Sharon D; Kay, ShekJon-ATLANTA M; Sherlock, Victoria J; Topolka, Paul G 
Subject: Supplemental IRS guidance on FUP/OP1S 

Everything you wanted to know ... and more. 


KEN JONES 

Tax Controversy Services 

kjones@kpmg.com 

tel 202-533-3080 

fax 202-533-8553 

cell 703-362-1623 

kpmg 
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Unknown 


F rom: EischekJ, Jeffrey A 

Sent: Monday, November 25, 2002 12:43 PM 

To: Ammerman, Douglas K; Baumann, Dale R; Branan, Carolyn B; Carbo, Deke G; Cohen, David 

(US/CHICAGO); Eischeid, Jeffrey A; Fuller, Diane D; Gibson, Robert G; Goldberg, William J; 
Hamilton, Randall A; Hasting, Carl D; Henderson, Trade K; Hottle, Robert Y; Ito, Dennis A; 
Jackson, William M; Jandl, George P; Jones, Allan L (US/Minneapolis); Jordan, Robert M; 
Maguire, Thomas E; Maughan, John F; Mccrimlisk, George H; O'Neal, Kenneth; Pace, 
Katherine A; Paule, Robin M; Perez, Robert L; Peters. Marsha F; Remo, Dee Ann; Rivkin, 
David; Schorr, Eugene G; Slattery, Daniel M; Smoiin, Jay M; Speiss, Timothy P; Tendler, Neil 
J; Warley, Carol G; Weld, Gary E; Wise, Richard; Woifson, Neil E; Wright, Glen A 
Subject: FW: Supplemental IRS guidance on FLIP/OPIS 


— Original Message — 

From: Jones, Ken-WASH-DC 

Sent Monday, November 25, 2002 11:33 AM 

To: Eischeid, Jeffrey A; Lewis, Harve; Abkin, Wendy; Adelson, Jonathan S; Burquest, Patricia L; Collins, Erin M; DePew, Joseph M; 

Heroux, Marie S; Katz-peartman, Sharon D; Kay, Sheldon- ATLANTA M; Sherlock, Victoria J; Topolka, Paul G 
Subject Supplemental IRS guidance on FUP/OPIS 

Everything you wanted to know ... and more. 


KEN JONES 

Tax Controversy Services 

kjones@kpmg.com 

tel 202-533-3080 

fax 202-533-8553 

cell 703-362-1623 

kpmg 
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Unknown 

From: Eischeid, Jeffrey A 

Sent: Monday, December 09, 2002 5:23 PM 

To: Ammerman, Douglas K; Baumann, Dale R; Branan, Carolyn B; Carbo, Deke G; Cohen, David 

(US/CHICAGO); Eischeid, Jeffrey A; Fuller, Diane D; Gibson, Robert G; Goldberg, William J; 
Hamilton, Randal! A; Hasting, Carl D; Henderson, Tracie K; Holtle, Robert Y; Ito, Dennis A; 
Jackson, William M; Jandl, George P; Jones, Allan L (US/Minneapoiis); Jordan, Robert M; 
Maguire, Thomas E; Maughan, John F; Mccrimlisk, George H; O’Neal, Kenneth; Pace, 
Katherine A; Paule, Robin M; Perez, Robert L; Peters, Marsha F; Remo, Dee Ann; Rivkin, 
David; Schorr, Eugene G; Slattery, Daniel M; Smolin, Jay M; Speiss, Timothy P; Tendier, Neil 
J; Warley, Card G; Weld, Gary E; Wise, Richard; Wolfson, Neil E; Wright, Glen A 

Subject: FW: State amnesty programs 


fys 

— Original Message — 

From: DePew, Joseph M 

Sent: Friday, December 06, 2002 2:32 PM 

To: Adelson, Jonathan S; Jones, Ken-WASH-DC; Bur quest, Patricia L; Topolka, Paul G; Patterson, Robert E; Kay, Sbeklort-ATIANTA M; 

Sherlock, Victoria J; Heroux, Mark S; Collins, Erin M; Abkin, Wendy 
Cc: Eischeid, Jeffrey A 

Subject: State amnesty programs 

In conjunction with our clients participating in settlements such as 2002-97 for FLIP/OPIS, we should work with the SALT 
practice to determine if the particular state(s) that the client files in has any sort of amnesty program. CT had a program 
that ended in November. NY has a program that runs until January 31, 2003, whereby you amend your return and have 
zero penalty and a reduction of 2% of the underpayment interest. The link to NY’s program is below. We have a client 
who is taking the 2002-97 settlement and will save almost 1.5 million in interest by doing the NY amnesty. 

http://www.nystaxamnesty.com/forms_pubs.htm 

Joseph DePew 

Tax Controversy Services 

jdepew@kpmg.com 

tel 404-614-8757 

fax 404-222-7633 

kpmg 

Our conclusions are limited to the conclusions specifically set forth herein and are based on the completeness and accuracy of the above-stated facts, 
assumptions and representations. If any of the foregoing facts, assumptions or representations is not entirely complete or accurate, it is imperative that 
we be informed immediately, as the inaccuracy or incompleteness could have a material effect on our conclusions. We are relying upon the relevant 
provisions of the Internal Revenue Code of 1986, as amended, the regulations thereunder, and the judicial and administrative interpretations thereof. 
These authorities are subject to change, retroactively and/or prospectively, and any such changes could affect the validity of our conclusions. We will 
not update our advice for subsequent changes or modifications to the law and regulations or to the judicial and administrative interpretations thereof. 

The information in this email is confidential and may be legally privileged. It is intended solely for the addressee. Access to this email by anyone else is 
unauthorized. If you are not the intended recipient, any disclosure, copying, distribution or any action taken or omitted to be taken in reliance on it, is 
prohibited and may be unlawful. When addressed to our clients any opinions or advice contained in this email are subject to the terms and conditions 
expressed in the governing KPMG client engagement letter. 
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Unknown 


From: Eischeid, Jeffrey A 

Sent: Wednesday, July 1 0, 2002 1 1 :33 AM 

To: Carl Hasting; Carol Warley; Carolyn Branan; Dale Baumann; Daniel Slattery; David Rivkin; 

Deke Carbo; Dennis I to; Douglas Ammerman; Eugene Schorr; George Jandl; George 
Mccrimlisk; Glen Wright; J Cohen; Janice Friedlander; Jay Smolin; Jeffrey Eischeid; John 
Maughan; Katherine Pace; Neil Tendier; Randall Hamilton; Remo, Dee Ann; Richard Wise; 
Robert Gibson; Robert Hottle; Robert Jordan; Robert Perez; Robin Paule; Thomas Maguire; 
Timothy Speiss; Tracie Henderson; William Goldberg 
Subject: IRS Letter 


Importance: High 


Please find attached a copy of the letter that is going out today to all FLIP/OPIS taxpayers and representatives. The letter 
discusses the IRS positions as to why the transaction does not work, that the IRS feels it has a strong case and that they 
are actively considering penalties. The letter then goes on to invite taxpayers/reps to suggest resolution strategies to Bob 
Brazzil who is the iRS leader on this project and if they would like to meet with Mr. Brazzil they can call and schedule an 
appointment. The letter specifically states that the purpose of this opportunity is NOT to negotiate the resolution of any 
particular case. 

What we need to do — 

Contact clients today as a courtesy and let them know that the letter is on its way. Advise them that if they or their outside 
representative would like to attend that the option will be open to them, but that the IRS has indicated that this opportunity 
is NOT to negotiate the resolution of any particular case. Advise them that KPMG is sending Ken Jones, National Partner 
in Charge of Tax Controversy to zealously represent ail of KPMG’s clients in this matter. 
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Unknown 


From: 

Sent: 

To: 


Subject: 


Eischeid, Jeffrey A 

Monday, October 28, 2002 9:59 AM 

Ammerman, Douglas K; Baumann, Date R; Branan, Carolyn B; Carbo, Deke 6; Cohen, David 
(US/CHICAGO); Eischeid, Jeffrey A; Fuller, Diane D; Gibson, Robert G; Goldberg, William J; 
Hamilton, Randal! A; Hasting, Cad D; Henderson, Trade K; Hottle, Robert Y; Ito, Dennis A; 
Jackson, William M; Jandl, George P; Jones, Allan L (US/Minneapolis); Jordan, Robert M; 
Maguire, Thomas E; Maughan, John F; Mccrimlisk, George H; O’Neal, Kenneth; Pace, 
Katherine A; Paule, Robin M; Perez, Robert L; Peters, Marsha F; Remo, Dee Ann; Rivkin, 
David; Schorr, Eugene G; Slattery, Daniel M; Smolin, Jay M; Speiss, Timothy P; Tendler, Neii 
J; Wariey, Caro! G; Weld, Gary E; Wise, Richard; Wolfson, Neil E; Wright, Glen A 
IRS Q&As on Opts Settlement 


Follow Up Flag: Follow up 

Flag Status: Flagged 


fyj 

— Original Message — 

From: Jones, Ken- WASH- DC 

Sent: Sunday, October 27, 2002 3:06 PM 

To: Eischeid, Jeffrey A; Abkin, Wendy; Adeiscn, Jonathan S; Burquest, Patricia L; Collins, Erin M; DePew, Joseph M; Heroux, Mark S; 

Katz-peariman, Sharon D; Kay, Sheldon- ATLANTA M; Sherlock, Victoria J; Topolka, Paul G 
Subject: IRS Q&As on Blips/Opis Settlement 

The IRS posted this to its website on Friday, (go to 

http://www.irs.g 0 v/businesses/corporations/article/O, ,id=97384,00.html) It answers many of the 
questions that have been asked ... but not all of them. Also, it refers to some attachments ... which I 
could not find on the website. 


KEN JONES 

Tax Controversy Services 

kjones@kpmg.com 

tel 202-533-3080 

fax 202-533-8553 

cell 703-362-1623 

kpmg 
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Unknown 


From: 

Sent: 

To: 

Cc: 

Subject: 


Paule, Robin M 

Friday, December 28, 2001 1:46 PM 

Collins, Erin M; Baumann, Dale R; Hasting, Cart D; Rivkin, David; Mccrimlisk, George H 
Miner, Jeffrey E; Wempen, Eric P 
RE: FTB/IRS exams 


We need to have this list compiled by Thursday, January 3. Please provide this information to me or Erin via e-mail by 
then. 

Thanks. 

— Original Message- — 

From: Collins, Erin M 

Sent Thursday, December 27, 2001 5:50 PM 

To: Paule, Rpbin M; Baumann, Dale R; Hasting, Carl D; Rivkin, David; Mccrimlisk, George H 

Cc: Miner, Jeffrey E; Wempen, Eric P 

Subject: FTB/IRS exams 

The FTB has agreed to suspend any state audits if we notify them of which taxpayer is also under IRS 
examination. If you have a client under exam with both the fed A state let me know and we will pass 
that information along. I would assume you might want to discuss this with your client first. But the 
FTB is pushing us for a list to suspend cases ASAP. 

We need to provide the FTB with the clients name, FTB auditor name and a copy of some IRS IDR or 
other document (restricted consent) that shows the IRS has spotted the issue (f lips/opis/blips) and 
they will suspend the state case until the final conclusion of the IRS exam. 


Dale - inquiring minds would like to know if you have an engagement letter prepared for the Hochman 
firm? If so, can you share? 
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Unknown 


From: Mccrimlisk, George H 

Sent: Monday, December 31, 2001 1:21 PM 

To: Paule, Robin M 

Subject: RE: FTB/1RS exams 


I do not have anyclients that are under California examination. 


— Original Message — 

From: Paule, Robin M 

Sent: Friday, December 28, 2001 10:46 AM 

To: Collins, Era M; Baumann, Dale R; Hasting, Cart D; Rivkin, David; Mccrimlisk, George H 

Cc Miner, Jeffrey E; Wempen, Eric P 

Subject: RE: FTB/1RS exams 

We need to have this list compiled by Thursday, January 3. Please provide this information to me or Erin via e-mail by 
then. 

Thanks. 


— Original Message — 

From: Collins, Erin M 

Sent: Thursday, December 27, 2001 5:50 PM 

To: Paule, Robin M; Baumann, Dale R; Hasting, Carl D; Rivkin, David; Mccrimlisk, George H 

Cc Miner, Jeffrey E; Wempen, Eric P 

Subject: FTB/IRS exams 

The FTB has agreed to suspend any state audits if we notify them of which taxpayer is also under IRS 
examination. If you have a client under exam with both the fed state let me know and we will pass 
that inf ormation along. I would assume you might want to discuss this with your client f irst. But the 
FTB is pushing us for a list to suspend cases ASAP. 

We need to provide the FTB with the clients name, FTB auditor name and a copy of some IRS IDR or 
other document (restricted consent) that shows the IRS has spotted the issue (f lips/opis/blips) and 
they will suspend the state case until the final conclusion of the IRS exam. 


Dale - inquiring minds would like to know if you have an engagement letter prepared for the Hochman 
firm? If so, can you share? 
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Unknown 


From: 

Sent: 

To: 

Cc: 

Subject: 


Rivkin, David 

Wednesday, March 20, 2002 3:17 PM 

Collins, Erin M; Pauie, Robin M; Baumann, Dale R; Hasting, Carl D; Mccrimlisk, George H 
Affonso, Dale A; Smith, Richard H {US/WEST AMP) 

RE: Final Docs Sent to IRS by collation 


May we send these to our clients that did OPIS or FLIP transactions? 


— Original Message 


From: Collins, Erin M 

Sent: Wednesday, March 20, 2002 10:35 AM 

To: Paute, Robin M; Baumann, Dale R; Hasting, Cart D; Rivkin, David; Mccrimlisk, George H 

Cc: Affonso, Dale A; Smith, Richard H (US/WEST AMP) 

Subject Fmal Docs Sent to IRS by collation 


Attached are the final docs sent to IRS from the collation in response to the IRS' questions. 


« File: AO_677749_2 Redacted.DOC » « File: AO_691363_3 Redacted.DOC » « File: 
AO 69701 6_1 Redacted.DOC » 
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Unknown 


Collins, Erin M 

Wednesday, March 20, 2002 7:23 PM 

Rivkin, David; Paule, Robin M; Baumann, Dale R; Hasling, Cart D; Mccrimlisk, George H 
Affonso, Dale A; Smith, Richard H (US/WEST AMP) 

RE: Final Docs Sent to IRS by collation 


From: 

Sent: 

To: 

Cc: 

Subject: 


yes, you may share these w/clients. 


KEN JONES 

Tax Controversy Services 

kjones@kpmg.com 

tel 202-533-3080 

fax 202-533-8553 

cell 703-362-1623 

kpmg 


— Original Message — 

From: Rivkin, David 

Sent: Wednesday, March 20, 2002 12:17 PM 

To: Collins, Erin M; Paule, Robin M; Baumann, Dale R; Hasting, Carl D; Mccrimlisk, George H 

Cc: Affonso, Dale A; Smith, Richard H (US/WEST AMP) 

Subject: R£: Final Docs Sent to IRS by collation 

May we send these to our clients that did OPIS or FLIP transactions? 


Original 

From: 

Sent: 

To: 

Cc 

Subject: 


Message — 

Collins, Erin M 

Wednesday, March 20, 2002 10:35 AM 

Paule, Robin M; Baumann, Dale R; Hasting, Carl D; Rivkin, David; Mccrimlisk, George H 
Affonso, Dale A; Smith, Richard H (US/WEST AMP) 

Final Docs Sent to IRS by collation 


Attached are the final docs sent to IRS from the collation in response to the IRS' questions. 


« File: AO_677749_2 Redacted.DOC » « File: AO_691363_3 Redacted.DOC » « File: 
AO_697016_1 Redacted.DOC » 
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Unknown 


From: 

Sent: 

To: 

Cc: 

Subject: 


Powell, Hotii L 

Wednesday. February 06, 2002 12:25 PM 

Baumann, Date R; Ito, Dennis A: Hasting, Carl D; Mccrimtisk, George H; Paule, Robin M; 
Affonso, Dale A; Rivkin, David; Collins, Erin M 
Smith, Richard H (US/WEST AMP) 

RE: Amnesty letters 


The dial-in information for the call referenced below is: 

Dial-In Number: 877-917-2511 
Passcode: 35170# 

Thank you, 

Holli 


Original Message 

From: Smith, Richard H (US/WEST AMP) 

Sent: Tuesday, February 05, 2002 5:59 PM 

To: Baumann, Dale R; Ito, Dennis A; Hasting, Cad D; Mccrimiisk, George H; Paule, Robin M; Affonso, Dale A; Rivkin, 

David; Collins, Erin M 
Cc: Powell, Holli L 

Subject: Amnesty letters 

Dale, Dennis, Carl, George, Robin, Dale, David and Erin, 

We are scheduling a conference call for tomorrow afternoon at 3pm PST to discuss our approach with certain clients who 
participated in FUPs and OPIS transactions. Holli will forward a call-in number to you for this call. 

Later this evening you will receive a message that I am sending on behalf of Mark Ely and David Brockway with five 
attached documents. Please read those documents prior to the call. 

We will also discuss billing matters related to representing these clients on matters before the IRS and other tax 
authorities. 

Thanks, 

Richard 

KPMG, LLP 

Western Area Managing Partner - Tax 
Phone: (650) 404-4652 
rhsmith@kpmg.com 
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Unknown 

From: 

Wempen, Eric P 

Sent: 

Friday, November 02, 2001 1:02 PM 

To: 

Mccrimlisk, George H 

Subject: 

OPIS Questions 

George, 



It was great speaking with you this morning, I know you mentioned that you would let me look at your responses before 
they went out, but I was wondering if I could also get a look at the questions just in case the IRS agent is trying to pull 
different things out of the two cases to see how we respond. I doubt it, but you never know, and there's a chance it might 
change some of our responses over here. Would you mind having Janie send me over a copy of the questions your client 
received from Joni Polteer at the IRS? (My fax number is (818) 702-0602.) 

As I mentioned, l am waiting on a review by Robin and Erin before l send off my answers - they have both been really 
busy and have not given me the final okay yet. 

If some of our clients on the east coast are using an outside law firm in Atlanta, it occurred to me that we may also want to 
coordinate our answers with this law firm. With regard to our firm "position," no one has gotten back to me on whether it is 
a firmwide position not to release the outside Opinion for the Opis deals due to attorney-client privilege, but that is what we 
did. I'm hoping it has been our answer across the board and will let you know if I hear anything. 

Regards, 

Eric 
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DRAFT 

CONSENT FORM FOR THOSE 
WITH SEPARATE REPRESENTATION 

Dear [NAME OF CLIENT] : 

This letter is written as a follow-up to our meeting on in which my 

partner, and I met with you to discuss certain matters relating to your investment 

in (OPIS/FLIPS). At an earlier meeting in September, 2001, we[KPMG] had advised you of an 
IRS letter to us regarding tax shelter registration (and the associated client list maintenance 
requirements) in December, 2000 with respect to a transaction that the IRS has said may be 
described in Notice 2001-45. KPMG had responded to that IRS inquiry by stating that while it 
provided tax advice with respect to OPIS, it is the firm’s view that OPIS was not subject to the 
requirements of Section 6111 and 61 12 of the Internal Revenue Code. We have now advised 
you that KPMG recently received a letter from the IRS, which advises KPMG that the firm itself 
is under examination for its alleged failure to register the OPIS transaction, for potential 
penalties as a promoter, return preparer, and for other penalties. 

As we advised you when we met, we consider it necessary to notify you of this 
examination of KPMG in light of the ongoing IRS examination of your 1 99_ [joint] federal 
income tax return. We also advised you that the IRS may ask KPMG for a list of investors in 
the OPIS transaction and possibly other transactions [such as FLIP], and may make other 
demands of the firm as part of its examination of the firm. 

In light of our receipt of this letter from the IRS, and the examination of KPMG, we 
advised you that KPMG has a potential conflict of interest concerning our continued 

representation of you in the IRS audit of your 199 return. As we explained, KPMG is not 

taking a position adverse to [OPIS] [FLIP] investors in the examination, but it is possible that 
circumstances may develop in the KPMG examination that could adversely affect KPMG’s 
ability to represent you in your audit. 

For that reason, we strongly recommended that you retain an attorney to represent you in 
the IRS audit. We also strongly urged you to consult with an attorney concerning the potential 
conflict of interest we discussed. We strongly recommended that you retain an attorney to 
represent you as your primary adviser in the IRS audit. 

We have told you that if you follow these recommendations, KPMG would consider 
assisting you and your attorney in the ongoing IRS examination, for a fee, if that is what the 
attorney recommends and that is what you want. If we were to do so, we have explained to you 
that we would need to receive from you a written signed consent to and waiver of this potential 
conflict in order for us to be allowed to continue to provide service. We advised that we could 
only accept the consent and waiver if you and your attorney independently conclude that you are 
comfortable that KPMG can adequately and effectively represent you notwithstanding all the 
implications you both feel may result from the potential conflict of interest. 
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You inquired of us as to and we have 

responded to your inquiries as follows: . You have told us that you 

have consulted with counsel [NAME of attorney] pursuant to 

our recommendation. After consulting with counsel, you have told us that you want KPMG to 
continue to act as your primary representative in the ongoing IRS audit. We have told you that 
KPMG is willing to do so, however, the firm must obtain from you a consent to such 
representation and a waiver of the potential conflict of interest. Please countersign a copy of this 
letter, consenting to and waiving the potential conflict of interest. 


Sincerely, 


for KPMG 


I have read the forgoing letter and it accurately sets forth the nature of the subjects discussed 

with and of KPMG 6n [DATE], 

Since that meeting, 1 have conferred with [NAME OF 

COUNSEL] regarding the potential conflict of interest that exists if KPMG continues to 

represent me in the audit of my 1 99 federal income tax return. After receiving independent 

legal advice, I have decided to waive that conflict and 1 hereby request KPMG to represent me in 

the audit of my 199 federal income tax return and consent to have KPMG continue to 

represent me in that audit. I understand that I am free to terminate such representation at any 
time. 1 acknowledge that I understand the potential conflict of interest, that I have asked all 
questions of KPMG about it that I wish to ask, and KPMG has fully answered such questions to 
my complete satisfaction. 


date 
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DRAFT 

CONSENT FORM FOR THOSE WITHOUT 
SEPARATE REPRESENTATION 


Dear [NAME OF CLIENT] : 

This letter is written as a follow-up to our meeting on in which my 

partner, and I met with you to discuss certain matters relating to your investment 

in (OPIS/FLIPS). At an earlier meeting in September, 2001, we[KPMG] had advised you of an 
IRS letter to us regarding tax shelter registration (and the associated client list maintenance 
requirements) in December, 2000 with respect to a transaction that the IRS has said may be 
described in Notice 2001-45. KPMG had responded to that IRS inquiry by stating that while 
KPMG provided tax advice with respect to OPIS, it is the firm’s view that OPIS was not subject 
to the requirements of Section 61 1 1 and 61 12. We have now advised you that KPMG recently 
received a letter from the IRS, which advises KPMG that the firm itself is under examination for 
its alleged failure to register the OPIS transaction, for potential penalties as a promoter, return 
preparer, and for other penalties. 

As we advised you when we met, we consider it necessary to notify you of this 
examination of KPMG in light of the ongoing IRS examination of your 199_ [joint] federal 
income tax return. We also advised you that the IRS may ask KPMG for a list of investors in the 
OPIS transaction and possibly other transactions [such as FLIP], and may make other demands 
of the firm as part of its examination of the firm. 

In light of our receipt of this letter from the IRS, and the examination of KPMG, we 
advised you that KPMG has a potential conflict of interest concerning our continued 

representation of you in the IRS audit of your 1 99 return. As we explained, KPMG is not 

taking a position adverse to [OPIS] [FLIP] investors in the examination, but it is possible that 
circumstances may develop in the KPMG examination that could adversely affect KPMG’s 
ability to represent you in your audit. 

For that reason, we strongly recommended that you retain an attorney to represent you in 
the IRS audit. We also strongly urged you to consult with an attorney concerning the potential 
conflict of interest we discussed. We strongly recommended that you retain an attorney to 
represent you as your primary adviser in the IRS audit. 

We have told you that if you follow these recommendations, KPMG would consider 
assisting you and your attorney in the ongoing IRS examination, for a fee, if that is what the 
attorney recommends and that is what you want. If we were to do so, we have explained to you 
that we would need to receive from you a written signed consent to and waiver of this potential 
conflict in order for us to be allowed to continue to provide service. We advised that we could 
only accept the consent and waiver if you and your attorney independently conclude that you are 
comfortable that KPMG can adequately and effectively represent you notwithstanding all the 
implications you both feel may result from the potential conflict of interest. 
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You inquired of us as to and we have 

responded to your inquiries as follows: . You have told us that you 

have decided not to retain another adviser but choose to have KPMG as your primary 
representative in the ongoing IRS audit. We have told you that KPMG is willing to do so, 
however, the firm must obtain from you a consent to such representation and a waiver of the 
potential conflict of interest. Please countersign a copy of this letter, consenting to and waiving 
the potential conflict of interest. 


Sincerely, 


for KPMG 


I have read the forgoing letter and it accurately sets forth the nature of the subjects discussed 

with and of KPMG on ______ [DATE], 

Since that meeting, 1 have conferred with [NAME OF 

COUNSEL] regarding the potential conflict of interest that exists if KPMG continues to 

represent me in the audit of my 199 federal income tax return. After receiving independent 

legal advice, I have decided to waive that conflict and 1 hereby request KPMG to represent me in 

the audit of my 1 99 federal income tax return and consent to have KPMG continue to 

represent me in that audit. I understand that 1 am free to terminate such representation at any 
time. I acknowledge that I understand the potential conflict of interest, that 1 have asked all 
questions of KPMG about it that I wish to ask, and KPMG has fully answered such questions to 
my complete satisfaction. 


date 
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DRAFT 

CONSENT FORM FOR THOSE WITHOUT 
SEPARATE REPRESENTATION 


Dear [NAME OF CLIENT] : 

This letter is written as a follow-up to our meeting on in which my 

partner, and I met with you to discuss certain matters relating to your investment 

in (OPIS/FLIPS). At an earlier meeting in September, 2001 , we[KPMG] had advised you of an 
IRS letter to us regarding tax shelter registration (and the associated client list maintenance 
requirements) in December, 2000 with respect to a transaction that the IRS has said may be 
described in Notice 2001-45. KPMG had responded to that IRS inquiry by stating that while 
KPMG provided tax advice with respect to OPIS, it is the firm’s view that OPIS was not subject 
to the requirements of Section 61 1 1 and 6112. We have now advised you that KPMG recently 
received a letter from the IRS, which advises KPMG that the firm itself is under examination for 
its alleged failure to register the OPIS transaction, for potential penalties as a promoter, return 
preparer, and for other penalties. 

As we advised you when we met, we consider it necessary to notify you of this 
examination of KPMG in light of the ongoing IRS examination of your 199_ [joint] federal 
income tax return. We also advised you that the IRS may ask KPMG for a list of investors in the 
OPIS transaction and possibly other transactions [such as FLIP], and may make other demands 
of the firm as part of its examination of the firm. 

In light of our receipt of this letter from the IRS, and the examination of KPMG, we 
advised you that KPMG has a potential conflict of interest concerning our continued 

representation of you in the IRS audit of your 199 return. As we explained, KPMG is not 

taking a position adverse to [OPIS] [FLIP] investors in the examination, but it is possible that 
circumstances may develop in the KPMG examination that could adversely affect KPMG’s 
ability to represent you in your audit. 

For that reason, we strongly recommended that you retain an attorney to represent you in 
the IRS audit. We also strongly urged you to consult with an attorney concerning the potential 
conflict of interest we discussed. We strongly recommended that you retain an attorney to 
represent you as your primary adviser in the IRS audit. 

We have told you that if you follow these recommendations, KPMG would consider 
assisting you and your attorney in the ongoing IRS examination, for a fee, if that is what the 
attorney recommends and that is what you want. If we were to do so, we have explained to you 
that we would need to receive from you a written signed consent to and waiver of this potential 
conflict in order for us to be allowed to continue to provide service. We advised that we could 
only accept the consent and waiver if you and your attorney independently conclude that you are 
comfortable that KPMG can adequately and effectively represent you notwithstanding all the 
implications you both feel may result from the potential conflict of interest. 
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You inquired of us as to and we have 

responded to your inquiries as follows: . You have told us that you 

have decided not to retain another adviser but choose to have KPMG as your primary 
representative in the ongoing IRS audit. We have told you that KPMG is willing to do so, 
however, the firm must obtain from you a consent to such representation and a waiver of the 
potential conflict of interest. Please countersign a copy of this letter, consenting to and waiving 
the potential conflict of interest. 


Sincerely, 


for KPMG 


I have read the forgoing letter and it accurately sets forth the nature of the subjects discussed 

with and _________ of KPMG on [DATE], 

Since that meeting, I have conferred with [NAME OF 

COUNSEL] regarding the potential conflict of interest that exists if KPMG continues to 

represent me in the audit of my 199 federal income tax return. After receiving independent 

legal advice, I have decided to waive that conflict and I hereby request KPMG to represent me in 

the audit of my 199 federal income tax return and consent to have KPMG continue to 

represent me in that audit. I understand that 1 am free to terminate such representation at any 
time. 1 acknowledge that I understand the potential conflict of interest, that I have asked all 
questions of KPMG about it that 1 wish to ask, and KPMG has fully answered such questions to 
my complete satisfaction. 


date 
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Message Page 1 of 1 

Unknown 


Sent: Friday, November 1 5, 2002 5:33 PM 

To: Paule, Robin M; Hasting, Cart D; Rivkin, David; Baumann, Dale R; Swartz, Susan K; Wempen, Eric P; Miner, Jeffrey 

E; Heil, Matthew C; Mccrimlisk, George H; Chang, Julia K; Affonso, Dale A; Bendheim, Redge E; Northrop, Todd R 
Subject: Settlement Initiative Update 

In case you have not heard this from another source. Yesterday, the group had a conference call with Bob Brazzil, IRS 
Industry Director in charge of the 302/318 settlement initiative. He provided some additional details regarding the 
settlement: 

1) He confirmed that a taxpayer's agreement on or before 12-3-02 to participate is NOT binding. He stated the taxpayer 
can express a written interest in the settlement by 12-3 then after the computations are complete the taxpayer will have to 
make a decision to sign up or not. It is not until they sign an agreement to assess and a closing agreement that it is 
binding. For settlement computations where penalties are asserted Bob indicated that he thinks the IRS will be willing to 
address the penalties only in an effort to resolve them while putting the merits of the deduction on hold. We talked about 
having exam work the penalty issue. If they wanted to assert the penalty then the taxpayer could ask for fast track 
settlement. At which point appeals would assign an appeals officer to the case to try and resolve the issue. Hopefully, 
we will be able to convenience the IRS that penalties do not apply. At that point the taxpayer will either have to take the 
settlement or have the IRS issue a 90 letter setting up the full amount of the loss claimed on their return. 

2) Bob understands that taxpayers will not t finalize the deal if there is a penalty. He wants us to keep track of agents 
that are taking a hard line on penalties or that appear to be inconsistently applying factors. 

3) Bob thought a new round of FAQs had been released this morning. The FAQ can be found on the IRS webpage. (I 
checked, and they haven’t, but I assume they will be on the web soon.) 
http://www.irs.Qov/businesses/corporations/article/0Jcfc97384.0Q.html 

4) Bob likes the idea of bringing in a collections agent prior to closing, for those taxpayers that are concerned about 
payment. He is amenable to putting installment terms into the closing agreement or doing a separate contemporaneous 
agreement. They are also thinking about setting up a liaison from collections for FLIP settlements. 

5) He understands that we have some questions on computational issues, and asked us to call Carol Poindexter. He is 
going to call Carol and tell her we need some responses on the calculation issues ASAP. 


Erin M. Collins 

Tax Controversy Services 

emcollins@kpmg.com 

tel 213-955-8568 

fax 213-955-8650 

KPMGLLP 
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ANNOUNCEMENT 2002-2 CLIENT LETTER 


Dear Client: 

We are writing to our clients generally to inform them of a new IRS 
Announcement aimed at encouraging taxpayers to disclose tax shelter and other 
items that might be subject to challenge by the IRS that they may have reported 
on their tax returns. The IRS is offering a limited window of opportunity during 
which taxpayers may voluntarily disclose certain transactions to the IRS and 
avoid the potential application of certain components of the section 6662 
accuracy-related penalty with respect to these transactions. 

You may or may not find that this opportunity is applicable or advantageous to 
you after evaluating your particular situation. We did, however, want to bring this 
matter to your attention, given the brief period for which disclosure is available. 

Announcement 2002-2 allows taxpayers the opportunity to avoid potential liability 
for certain components of the accuracy-related penalty. 

Importantly, the Announcement states that a taxpayer’s disclosure of an item 
creates no inference that the taxpayer’s tax treatment of the item was improper 
or that the accuracy-related penalty would apply if there were an underpayment 
of tax. The Announcement also notes that taxpayers that do not disclose under 
this initiative are not prevented from demonstrating that they qualify for the 
reasonable cause exception to the accuracy-related penalty. 

If you decide that you wish to take advantage of this program, the Announcement 
requires that you disclose before the earlier of (1 ) April 23, 2002, or (2) the date 
the item or another item arising from the same transaction is an issue raised 
during an examination (defined in the Announcement). 

In conjunction with the Announcement, on December 20, 2001 , the IRS issued 
internal guidelines that require examiners to consider the section 6662 accuracy- 
related penalty for any underpayment attributable to a taxpayer’s participation in 
a listed transaction" — i.e., one that has been identified by the IRS as having 
significant tax avoidance potential — or “other potentially abusive tax shelters” as 
described in the guidelines. (The current “listed transactions” are contained in 
Notice 2001-51, 2001-34 I.R.B. 190.) 

Depending on your particular facts, including the likelihood of prevailing on the 
underlying merits and the likelihood of establishing reasonable cause and good 
faith, the disclosure initiative may be beneficial with respect to one or more 
transactions reported on your tax return to (1 ) avoid any potential imposition of 
the accuracy-related penalty for disclosed items; (2) avoid the expenses and 
resources potentially associated with contesting an imposition of the penalty; and 
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(3) put yourself in a better settlement and/or litigation position as to the tax issues 
involved in the transaction. 

It is likely, however, that the IRS will require substantial documentation of the 
transaction — including opinion letters and other potentially confidential 
communications — before it will waive any penalty under the disclosure initiative. 
Therefore, it is important that you discuss your particular situation with a tax 
advisor. If you decide that you would like to engage KPMG to assist you 
analyzing whether it may be advisable to disclose any tax return items pursuant 
to the Announcement, we may request that you agree to a waiver of any potential 
conflict of interest. 

Because of the time limit imposed by the Announcement, we recommend that 
you not delay in determining whether to take advantage of this initiative. 


Sincerely, 
KPMG LLP 


Attachments: Announcement 2002-2 
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Unknown 

From: Eischeid, Jeffrey A 

Sent: Monday, October 07. 2002 1 :00 PM 

To: Am merman, Douglas K; Branan, Carolyn B; Cohen, David (US/CHICAGO); Eischeid, Jeffrey 

A; Fuller, Diane D; Gibson. Robert G; Goldberg, William J; Hamilton, Randall A; Hottle, Robert 
Y; Ito, Dennis A; Jackson, William M; Jandl, George P; Jones, Allan L (US/Minneapolis); 
Jordan, Robert M; Maguire, Thomas E; Maughan, John F; Mccrimlisk, George H; O’Neal, 
Kenneth; Pace, Katherine A; Paule, Robin M; Perez, Robert L; Peters, Marsha F; Remo, Dee 
Ann, Rivkin, David; Schorr, Eugene G; Slattery, Daniel M; Smolin, JayM; Tendler, Neil J; 
Weld, Gary E; Wise, Richard; Wolfson, Neil E; Wright, Glen A; Baumann. Dale R; Carbo, 

Deke G; Hasting, Cad D; Henderson, Trade K; Speiss, Timothy P; Wariey, Carol G 
Cc: Jones, Ken-WASH-DC; DePew, Joseph M 

Subject: Announcement 2002-97 


Stay tuned for more information. The Announcement arguably raises more questions than it answers. We are attempting 
to obtain clarification from the government. As KPMG's position and "recommendations" mature, we'll keep you posted. 

In the meantime, we need to be contacting our FLIP/OPIS clients to let them know the "offer" is on the table - even though 
we can’t tell them predsely what the offer is. If you have specific interpretative questions, please direct them to the TCS 
professional assisting you with a copy to Joe DePew. If I can help you in any way, let me know. 

Jeff 
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Unknown 


From: 

Sent: 

To: 


Subject: 


Jones, Ken-WASH-DC 

Monday, November 04, 2002 4:12 PM 

Jones, Ken-WASH-DC; Taylor, Theresa S; Ely, Mark H; Lewis, Harve; Sherlock, Victoria J; " 
Collins, Erin M; Abkin, Wendy; Heroux, Mark S; Addson, Jonathan S; Katz-peariman, Sharon * 
D; BurquesL Patrida L; DePew, Joseph M; Kay, Sheldon-ATLANTA M; Topolka, Paul G; 
Ammerman, Douglas K; Baumann, Dale R; Branan, Carolyn B; Carbo, Deke G; Cohen, David 
(US/CHICAGO); Eischeid, Jeffrey A; Fuller, Diane D; Gibson, Robert G; Goldberg, William J; 
Hamilton, Randall A; Hasting, Carl D; Henderson, Trade K; Hottie, Robert Y; ito, Dennis A; 
Jackson, William M; Jandt, George P; Jones, ABan L (US/Minneapdis); Jordan, Robert M; 
Maguire, Thomas E; Maughan, John F; Mccrimlisk, George H; O'Neal, Kenneth; Pace, 
Katherine A; Paule, Robin M; Perez, Robert L; Remo, Dee Arm; Rivkin, David; Schorr, Eugene 
G; Slattery, Daniel M; Smolin, Jay M; Speiss, Timothy P; Tendler, NeS J; Wariey, Card G; 
Weld, Gary E; Wise, Richard; Wdfson, Ne2 E; Wright, Glen A; Heath, FL Jeffrey; Karpen, 
Patrick N; Monaco, John W; PoweR, Gary N; Toole, G.MaxweH 
RE: Script 


Everyone; Attached is a list of law firms that are handling FLIP/OPIS cases. Note that there are 
easily another 1 5 or so law firms ... but these are firms that we have dealt with in the past. Note that 
we are not making a recommendation, although if someone wants to talk about the various 
strengths/weaknesses of one firm vs. another ... we can do that. 


KEN JONES 

Tax Controversy Services 

kjones@kpmg.com 

tel 202-533-3080 

fax 202-533-8553 

cell 703-362-1623 

kpmg 


— Original Message — 

From: Jones, Ken-WASH-DC 

Sent Friday, November 01, 2002 5:40 PM 

To: Taylor, Theresa S; Jones, Ken-WASH-DC; By, Mark H; Lewis, Harve; Sherlock, Victoria J; Coffins, Bin M; Abldn, Wendy; Heroux, 

Mark S; Adeison, Jonathan S; Katz-peariman, Sharon D; Jones, Ken-WASH-DC; Burquest, Patricia L; DePew, Joseph M; Kay, 
Sheldon- ATLANTA M; Topolka, Pad G; Ammerman, Douglas K; Baumann, Dale R; Branan, Carolyn B; Carbo, Deke G; Cohen, David 
(US/CHICAGO); Bsthdd, Jeffrey A; Fufler, Diane D; Gibson, Robert G; Goldberg, WBBam J; Hamilton, Randall A; Hasting, Carl D; 
Henderson, Trade K; Hottie, Robert Y; Ito, Dennis A; Jackson, WIfiam M; Jarxfl, George P; Jones, ABan L (US/Mirmeapofo); Jordan, 
Robert M; Maguire, Thomas E; Maughan, John F; Mcoimfisk, George H; O'Neal, Kenneth; Pace, Katherine k, Paule, Robin M; Perez, 
Robert L; Remo, Dee Ann; Rivkin, David; Schorr, Eugene G; Slattery, Daniel M; Smolin, Jay M; Speiss, Timothy P; Tendler, Neil J; 
Wartey, Carol G; Wdd, Gary E; Wise, Richard; Wdfson, Neil E; Wright, Glen A; Heath, R. Jeffrey; Karpen, Patrick N; Monaco, John 
W; PoweB, Gary N; Toole, G. Maxwell 
Subject: Script 


Attached is the script ... waiver language and list of attorneys to follow. 
« File: 7BFC01i.DOC » 

KEN JONES 

Tax Controversy Services 
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kjones@kpmg.com 
tel 202-533-3080 
fax 202-533-8553 
cell 703-362-1623 
kpmg 
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From /0=KPMG /OU=US /CN=REC I P I ENTS /CN=5 8 930 
From: /O=KPMG/OU=US/CN=RECIPIENTS/CN=58930 
To: /0=KPMG/00=US/CN=RECIPIENTS/CN=20499 
Subject: OPIS 

Sent: 2002-11-08 04:25:51.481 
Date: 2002-11-08 04:25:51.976 
X- Folder : OPIS 

I have attended several interviews of clients. 

We can discuss Monday morning if you would like. 

Original Message 

From: Bloom, Richard J 

Sent: Thursday, November 07, 2002 10:48 PM 

To: Eischeid, Jeffrey A; Jones, Ken-WASH-DC; DePew, Joseph M; Lewis, Harve 

Cc: Christensen, Lance D; Tendler, Neil J 

Subject: OPIS 

The IRS auditor of a client of mine has requested an interview with the client 
to gather information so that she could determine whether or not to assess the 
accuracy related penalty on an OPIS transaction. Do any of you know of any 
clients that have gone through or will be going through this process? If so, is 
there any intelligence that you can share. If not, do you have advice that we 
can give to the client. The client has already signed a conflict waiver letter 
{in early 2002), has retained an attorney and we have been retained through the 
attorney. If necessary, we can have another conflict discussion. Thanks for 
your help. 

Richard J. Bloom 

Senior Manager - Personal Financial Planning 
KPMG LLP 

150 John F. Kennedy Parkway 
Short Hills, New Jersey 07078 
Telephone: 973-912-6470 
Fax: 973-912-6168 
e-mai 1 : rbloomG kpmg . com 


KPMG 0024443 
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Unknown 

From: Collins, Erin M 

Sent: Friday, December 06, 2002 4:15 PM 

To: Paule, Robin M; Hasting, Cart D; Baumann, Dale R^ 'RIvkin, David; Ito, Dennis A; Mccrimlisk, George H; Swartz, Susan 

K; Miner, Jeffrey E; Quock, Erika L; Wempen, Eric P; Northrup, Todd R; Heil, MaUhew C; Chang, Julia K 
Cc: Abkin, Wendy; Jones, Ken-WASH-DC 

Subject: Blips - Form 872-1 Statute Extension Request • • * 

Robert Gee, IRS manager assigned to the blips project, told me the IRS is in the process of sending out 
statute extensions to our clients. The Service has taken a’ conservative position and is requesting 
taxpayers sign a Form 872-1. Basically a Form 872-1 not only keeps the statute for assessment open 
for all issues on the Form 1040 but it also keeps open thfe statute for .any flow through adjustments for 
any and all TEFRA partnerships that may flow through to the 1040. The form does not require the TRS 
to identify which TEFRA partnerships are keep open rather, it keeps open the statute open for grjy flow 
through adjustment. This consent is the complete opposite of what we did on the f lips/opis clients. 

I told Robert I was going to recommend to our clients NOT to sign the 872-1 rather we wanted a 
restricted consent. He said that was our right and understood that is what we did for blips/opis. He 
said they were working on restricted language. He did not commit that the Service would do restricted 
consents but certainly implied it. When you receive the 872-1 1 woyld suggest you push back to the 
agent and tell them you want to extend the statute but wanted, a restricted consent to the blips 
adjustment. 

Call me if you have any questions. 
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Unknown 


From: Hasting, Cart D 

Sent: Saturday, December 21, 2002 9:39 AM 

To: Collins, Erin M 

Subject: FW: BLIPS & Statute of Limitations Issue 


What are the rumors about Presidio?? 


Original Message- — 

From: Bscheid, Jeffrey A 

Sent: Friday, December 20, 2002 9:27 AM 

To: Ammerman, Douglas K; Baumann, Dale R; Branan, Carolyn B; Carbo, Deke G; Cohen, David (US/CHICAGO); Bscheid, Jeffrey A; 

Fuller, Diane D; Gibson, Robert G; Gcidberg, William J; Hamilton, Randall A; Hasting, Carl D; Henderson, Trade K; Mottle, Robert Y; 
Ito, Dennis A; Jackson, William M; Jandl, George P; Jones, Allan L (US/Minneapdis); Jordan, Robert M; Maguire, Thomas E; 
Maughan, John F; Mccrimlisk, George H; O'Neal, Kenneth; Pace, Katherine A; Paule, Robin M; Perez, Robert L; Peters, Marsha F; 
Remo, Dee Ann; Rivkin, David; Schorr, Eugene G; Slattery, Daniel M; Smolin, Jay M; Speiss, Timothy P; Tendler, Neil J; Wartey, 
Carol G; Weld, Gary E; Wise, Richard; Wolfson, Neil E; Wright, Glen A 
Cc Jones, Ken-WASH-DC 

Subject: FW: BUPS & Statute of Limitations Issue 


fyi 


— Original Message — 

From: Jones, Ken-WASH-DC 

Sent: Friday, December 20, 2002 12:06 PM 

To: Bscheid, Jeffrey A; Abkin, Wendy; Adelson, Jonathan S; Burquest, Patritia L; Collins, Erin M; DePew, Joseph M; Heroux, Mark S; 

Katz-pearlman, Sharon D; Kay, Sheldon -ATLANTA M; Sherlock, Victoria J; Topolka, Paul G 
Subject: BUPS & Statute of Limitations Issue 


Everyone: Please assure KPMG professionals and clients that we are diligently working on the 
Presidio/Statute of Limitations issue. Erin and the coalition are working on setting up a meeting 
with the IRS after the first of the year to discuss our proposal to designate our clients as the 
TMPs. We (Jeff Eischeid) is also talking directly to Presidio folks to determine how they might 
assist us (there are various possibilities). Finally, there are various rumors out there about 
Presidio - but let's don't deal in rumors. Again, we are working on a solution ... and hope to have 
one sometime in January. 


KEN JONES 

Tax Controversy Services 

kjones@kpmg.com 

tel 202-533-3080 

fax 202-533-8553 

cell 703-362-1623 

kpmg 
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ANNOUNCEMENT 2002-2 CLIENT LETTER (TRACT, M1DCO, ECONOMIC 
| LIABILITY. BLIPSIPRAFr: Tuesday. May 06. 2003 ) 

j Inserted; Wednesday, Marck 27, ) 

Dear Client: 1 *» J 

f De lete d : Tne sday, March 24, 2002 J 

We previously notified you of a recent IRS Announcement aimed at encouraging 
taxpayers to disclose tax shelters and other items that might be subject to challenge by the 
IRS and that taxpayers may have reported on their tax returns. The IRS is offering a 
limited window of opportunity during which taxpayers may voluntarily disclose certain 
transactions to the IRS and avoid the application of certain components of the section 
6662 accuracy-related penalty with respect to these transactions. 

We represented you in connection with the transaction [SELECT ONE, USE THE 
LANGUAGE IN PARENTHESIS— (1) Notice 2001-17, 2001-9 J.R.B. 730 (involving a 
loss on the sale of stock acquired in a section 351 transfer of a high basis asset to a 
corporation and the corporation’s assumption of a liability that the transferor had not yet 
taken into account for federal income tax purposes) — (2) Notice 2001-16, 2001-9 I.R.B. 

730 (involving the use of an intermediary to sell assets of a corporation) — (3) Notice 
2000-15, 2000- 1C.B. 826, item (6) (involving distributions described in Treas. Reg. 
section 1.643(a)-8 from a charitable remainder trust) — (4) Notice 2000-44, 2000-2 C.B. 

255 (involving generating losses resulting from an increase in the basis of partnership 
interests)] and indicated that it was possible that one or more of your investment, legal, or 
tax advisors, including KPMG, would be required to provide to the IRS a list of investors 
in this transaction, whether entered into before or after the date it became a “listed” 
transaction. A copy of this letter is attached. 

We are writing to you at this time to inform you that the IRS has asked KPMG LLP to 
turn over names, documents, opinions, and other information relevant to their 
participation in the transaction. Because of this development, we believe that it is 
imperative that you not delay in considering the disclosure opportunity, which requires 
that you disclose before the earlier of (1) April 23, 2002, or (2) the date the item or 
another item arising from the same transaction is an issue raised during an examination. 

As KPMG advised you on the transaction, it may be perceived as having a potential 
conflict of interest in assisting you in your determination whether or not to make the 
disclosure. Therefore, we strongly urge you to consider seeking the advice of another tax 
professional concerning whether to disclose pursuant to the Announcement. If you 
request, KPMG tax professionals will help you analyze whether it may be advisable to 
disclose this transaction or any other items you deem appropriate^ and prepare the 
disclosure statement for filing with the IRS. If you decide that you want KPMG to help 
you, we will require that you sign a waiver of any potential conflict of interest 

[Relationship Partner] will be contacting you to discuss this important matter further. 

Sincerely, 
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[Name] 

Partner 

KPMG LLP 


Cc: [Relationship Partner] 
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ANNOUNCEMENT 2002-2 CLIENT LETTER (VERSION #2 — BLIPS (to 
extent not under exam and issue raised)) 

DRAFT: Wednesday, May 07, 2003 

Dear Client: 

We are writing to advise you of an IRS Announcement aimed at encouraging 
taxpayers to disclose tax shelters and other questionable items reported on their 
tax returns. The IRS is offering a limited window of opportunity during which 
taxpayers may voluntarily disclose certain transactions to the IRS and avoid the 
application of portions of the section 6662 accuracy-related penalty. If you 
qualify under the Announcement for the penalty waiver, we believe that a prompt 
disclosure may provide you with significant protection against certain penalties 
and that, absent special circumstances, you should make a prompt disclosure in 
accordance with the Announcement. 

Announcement 2002-2, along with News Release IR-2001-121, allows taxpayers 
the opportunity to avoid liability for the following section 6662 penalties: (1) 
negligence or disregard of rules or regulations; (2) substantial understatement of 
income tax; (3) substantial or gross valuation misstatement (except for any 
portion of an underpayment attributable to a net section 482 transfer price 
adjustment, unless the documentation rules are satisfied); and (4) substantial 
overstatement of pension liabilities. 

Disclosure under this initiative does not affect whether the IRS will impose any 
civil penalties (other than the components of the accuracy-related penalty listed 
above) or pursue any potential criminal violations. Importantly, Announcement 
2002-2 states that a taxpayer's disclosure of an item creates no inference that 
the taxpayer’s tax treatment of the item was improper or that the accuracy- 
related penalty would apply if there were an underpayment of tax. The 
Announcement also notes that taxpayers that do not disclose under this initiative 
are not prevented from demonstrating that they qualify for the reasonable cause 
exception to the accuracy-related penalty. 

The disclosure initiative applies to all items except items resulting from 
transactions that involve or contain: 


• A step that did not occur, but for which the taxpayer claimed a tax benefit 

• The fraudulent concealment of the amount or source of any item of gross 
income 

• The concealment of the taxpayer’s interest in, or signature or other 
authority over, a financial account in a foreign country 

• The concealment of a distribution from, a transfer of assets to, or that the 
taxpayer was a grantor of, a foreign trust or 

• The treatment of personal, household, or living expenses as deductible 
business expenses. 
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You have until the earlier of (1 ) April 23, 2002, or (2) the date the item or another 
item arising from the same transaction is raised during an examination to make 
the disclosure required by the Announcement. The Announcement explains that 
an item is an issue raised during an examination "if the person examining the 
return (the examiner) communicates to the taxpayer knowledge about the 
specific item or on or before December 21 , 2001 , the examiner has made a 
request to the taxpayer for information, and the taxpayer could not make a 
complete response to that request without giving the examiner knowledge of the 
specific item” (emphasis added). If you submit the disclosure pursuant to 
Announcement 2002-2 and you are not under examination, the disclosure must 
be sent to the Office of Tax Shelter Analysis (OTSA); otherwise the disclosure 
should be given to the examiner 

Under section 6662(a), a 20 percent penalty may be imposed against a taxpayer 
for an underpayment of tax due to: (1) negligence or disregard of rules or 
regulations: (2) substantial understatement of income tax (i.e., more than a 1 0% 
understatement): (3) substantial income tax valuation misstatement; (4) 
substantial overstatement of pension liabilities; and (5) substantial estate or gift 
tax valuation understatement. In the case of a gross valuation misstatement, 
section 6662(h) allows the imposition of a 40 percent penalty. Section 6664 
generally allows a taxpayer to avoid an accuracy-related penalty by a showing of 
reasonable cause and good faith. 

Under Internal IRS guidelines issued on December 20, 2001 , examiners are 
required to consider the section 6662 accuracy-related penalty for any 

underpayment attributable to a taxpayer's partieipation-in-a-listed transaction’ 

i.e., one that has been identified by the IRS as having significant tax avoidance 
potential. (The current list is contained in Notice 2001-51, 2001-34 I.R.B. 190.) 
These guidelines also require examiners to contact Large and Mid-Size Business 
(LMSB) field counsel and OTSA once they have identified and evaluated facts 
regarding a “potentially abusive tax shelter” — e.g., a transaction that meets two 
out of the five characteristics in Reg. section 1 .601 1-4T(b)(3) or where there is no 
business purpose, or in which a significant purpose is the avoidance or evasion 
of federal income tax, and the tax benefits claimed are unusual or not of a kind 
clearly contemplated by the Code. In the case of “listed transactions', the 
examiner must obtain approval of the Director of Field Operations (DFO) to 
impose or not impose the accuracy-related penalty. In the case of “potentially 
abusive tax shelters," the examiner must obtain approval of the DFO to impose 
the penalty. If you submit the disclosure pursuant to Announcement 2002-2, 
however, the guidelines do not require the involvement of any IRS personnel 
beyond the examiner. 

You entered into a transaction that the government may consider to be 
substantially similar to one of the transactions described in Notice 2000-44, 
2000-2 C.B. 255. Any transaction substantially similar to one of the transactions 
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described in Notice 2000-44 is a “listed transaction” and is subject to the 
procedures set forth above if you are, or come under, examination. The IRS has 
made a request for information to KPMG which, in the IRS's view, would require 
us to provide them with a list of our clients who have participated in this or similar 
transactions, along with related documentation. We also understand that the IRS 
has recently asked for information related to this transaction from at least one 
taxpayer. Therefore, it is highly likely that KPMG or another investment, legal, or 
tax advisor, will be required to provide to the IRS a list of investors in this 
transaction. 

If the IRS leams of the transaction from another source and raises it in an 
examination of your return, you will be precluded from taking advantage of the 
penalty waiver unless you have complied with the Announcement prior to the 
date the IRS raises the issue on an examination of your return. 

We recommend that you make the disclosure required by the Announcement for 
the following reasons: (1) to avoid any potential imposition of the accuracy- 
related penalty: (2) to avoid the expenses and resources potentially associated 
with contesting an imposition of the penalty; and (3) to put yourself in a better 
settlement and/or litigation position as to the tax issues involved in the 
transaction. 

As KPMG advised you on the transaction and may have a potential conflict of 
interest, you may want to consider seeking the advice of another tax professional 
concerning whether to disclose under the Announcement. If, having considered 
whether to seek the advice of another professional, you decide that you want 
KPMG to help you with preparing the disclosure statement and filing it with the 
IRS, we will request that you sign a waiver of any potential conflict of interest. 

Because of IRS focus on this area and the time limit imposed by the 
Announcement, we recommend that you not delay in considering the disclosure 
opportunity provided by the Announcement if your transaction is not yet under 
examination and if your tax year affected by the transaction is not yet closed. 

We will be contacting you to discuss this important matter further. 

Sincerely, 


Jeff Eischeid 

National Partner-in-Charge of [ ] 
KPMG LLP 


Attachments: Announcement 2002-2 

News Release, IR-2001-121 
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Attorney Client Privilege — Privileged and Confidential 
Internal Use Only — Not to be provided to Client 

Talking Points 

1. What kind of examination is this? 

The IRS is conducting a civil examination of the firm for allegedly failing to 
register two PFP transactions. The Service has directed that the firm provide 
information concerning other transactions as a result of this examination for 
alleged failure to register. 

2. Does the firm have to turn over the client ’s name? 

Yes. The firm has received summonses from the IRS. A summons is a very 
powerful investigative tool that Congress gave to the IRS to assist it in the 
determination of tax liability. The firm is required by law to comply with a valid 
summons. OGC and our outside counsel firm have each determined that the 
summonses that the firm has received are valid and enforceable in most respects. 
The summonses require the firm to provide the IRS with investor lists for certain 
transactions. 

3. What will the IRS likely do with the information it receives ? 

While we are uncertain, it is very likely that the IRS will quickly open 
examinations of companies and individuals whose names are disclosed to the IRS. 

4. Does the firm also have to turn over other information pertaining to my 
participation in the transaction? 

Yes. The IRS has also summoned documents. The firm is required to produce 
documents in its custody, such as engagement letters, its work papers, and “deal 
documents.” It may also have to produce copies of tax opinions. 

5. The client indicates that it does not want to permit the firm to disclose its name or 
documents pertaining to its participation — after all, don 't the records belong to 
the client? 

No, accountant’s work papers do not belong to the client. There is a statute or 
rule to this effect in virtually every state. They belong to the firm. 

6. Does the IRS already have my name — has it been disclosed already ? 

Possibly. Another provider may have already provided a list concerning the 
transaction to the IRS. 

7. Is the firm providing information to the IRS voluntarily? 

No. It has received a summons from the IRS and must surrender the information 
in accordance with law. 


8. What about documents that may be legally privileged? 
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The firm is not producing copies of documents as to which the client may assert a 
legal privilege. These will be withheld, but they are required to be listed on a 
privilege log that will be furnished to the IRS. For example, if the firm issued a 
tax opinion after July 27, 1998, it will not be produced, but it will instead be 
identified on a privilege log. If an opinion was issued to the client by a law firm, 
it will similarly be withheld and listed on a privilege log. 

8. The engagement was through an attorney or law firm and the client advises that it 
considers disclosure of its name and/or any documents to be a waiver of privilege. 
Please ask the client’s attorney to contact OGC (Steve Gremminger) or King & 
Spalding (Kevin Dinan). 

1 0. Does the firm still stand behind the tax opinion that it issued to me? 

Yes. It is important to recognize that the IRS examination of KPMG for possible 
failure to register (we do not believe that we were required to register anything) 
has nothing to do with the underlying substantive merits of any particular 
strategy. 

11. Client says it did not expect to get audited: 

It should not be surprised. Remind the client that it was informed about the risks 
at the time when it first learned about the transaction, that the tax opinion we 
issued was MLTN [or higher], that there was always the expectation that the IRS 
would discover the transaction and commence an audit — and that the company 
would defend the audit and proceed to litigate if necessary. Also, some clients 
may have made disclosures of various transactions on their tax returns, and those 
disclosures were certainly likely to trigger IRS scrutiny. 

12. Are other taxpayers who did a similar transaction under audit? 

Possibly, in the case of certain transactions, yes. 

13. Are firms besides KPMG being asked to provide information about their clients to 
the IRS? 

To the best of our knowledge, yes. We understand that most of the Big 5 firms 
have received such requests, as well as some law firms and others. According to 
the tax press, the IRS boasts that it has sent requests to 30 promoters. 

14. Client indicates that it is contacting the media: 

Make no comment. Please notify George Ledwith, firm Director of 
Communications, in Montvale. Please also notify OGC and either Rick or Jeff. 

15. Client threatens litigation against the firm: Please notify OGC (Steve 
Gremminger) and DPP-Tax (Larry Delap). 

16. Client wants its litigation attorney to talk with the firm partners, or client's 
attorney calls a partner to interrogate him: Explain that this is not permitted 
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under firm procedures, and refer the client to OGC. Make no statement. Please 
also notify OGC. 

1 7. Client says that it expects the firm to agree to a tolling or standstill agreement (an 
agreement that the firm and the client mutually agree to suspend the tolling of the 
applicable statute of limitation for commencement of litigation against the firm): 
Do not agree. Consider pointing out that the client as yet has no damages— itwill 
have the opportunity to contest any amount the Service asserts. Tell the client that 
it should not expect that the firm would agree to this, but that it is a legal matter 
that you are referring to OGC. Notify OGC. 

18. Will the firm return professional fees paid by the client? 

No. These are sophisticated clients that understood the risks inherent in these 
transactions at the time of their decision to participate. They were informed about 
the risk by our firm and possibly by another professional adviser. Services were 
performed by the firm pursuant to an engagement letter that was agreed to by the 
client, often after consultation with an attorney, accountant, or other professional 
adviser. The engagement letter provides a limitation of liability that was agreed 
to by the client, in favor of the firm. The engagement letter also provides that the 
client will indemnify the firm against actions by third parties. Because the client 
was told about, understood, and was mindful of risk, and because the IRS audit of 
his return is not unexpected but was anticipated years ago, there is no reason for 
the firm to agree to refund fees. 

19. Will the firm agree to indemnify the client, either for any penalties that may be 
asserted, or for the tax that may be asserted? 

No. The firm does not indemnify clients as a matter of policy. The firm did not 
insure the client’s risk. Also, to the extent that the client is demanding that there 
be an indemnity for taxes asserted, this is the client’s own legal obligation and is 
not the firm’s responsibility. To the extent that the client may claim that the firm 
should indemnify any interest asserted, explain that this is not the firm’s 
obligation and moreover, the client has had the beneficial use of the money. 

20. If the client is audited, will the firm pay for the legal defense of the audit or any 
litigation? 

No. This is the client’s responsibility and is not the firm’s obligation 

21. If the client is audited, will the firm provide audit defense without charge? 

Only to the extent that the original engagement letter may so provide. Otherwise, 
if the client wants our assistance with representation in an audit, we will charge 
for such service, and we will ask the client to sign a new, separate engagement 
letter. Any such service will only be provided if the client signs a waiver of 
potential conflict of interest on the part of the firm. The potential conflict of 
interest is attributable to the fact that the firm is under IRS audit with respect to 
alleged failure to register the transaction, and for other penalties. There is no 
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requirement that the client sign a waiver unless we are providing additional 
services. If we are, then a waiver is required before the services are performed. 

22. Will the firm charge the client for its services in the preparation of the Disclosure 
Statement described in Announcement 2000-02? 

Yes. Explain that the firm must charge for this service. Also explain that since 
the Statement will be similar to Statements that are being prepared for other 
clients, the fee will be modest. 

23. Die client filed a return during 1999 and thinks that it can play the audit lottery 
instead of making the disclosure that we are unqualifiedly recommending that it 
consider making. What should we tell this client ? 

Tell it that this is its own decision, and that it should consider seeking the advice 
of another professional adviser about this decision. 

24. The client is considering seeing another adviser, either about the disclosure, 
about his situation, or the audit: 

Encourage the client to do this. Tell the client that if, after having consulted with 
the other adviser, it still wants the assistance of the firm for other services related 
to the transaction, we will assist — but we will require that the client sign a conflict 
waiver. If the client wants to hire another adviser to represent the company in the 
audit, encourage the client to do so. If the client says that the advisor and the 
company want the firm to assist the advisor, we can agree to do so, for a fee, 
under a separate engagement letter. Whether to have this type of arrangement 
going forward is the attorney’s and the client’s decision. 

25. What about Announcement 2002-02: Can my company still take advantage of it? 
Yes. The completed forms need to be mailed by April 23, 2002. 

26. What strategies will the firm no longer market? 

The firm is currently reviewing all current strategies to determine which should 
no longer be discussed with clients. 

27. The client says that if it had worked with a law firm rather than an accounting 
firm, the transaction would not be disclosed to the IRS. Is this true? 

No. First, we understand that the IRS is also currently aggressively seeking 
information from major law firms at this time. Second, the fact that an 
engagement is performed through a law firm will not necessarily shield the 
transaction from the IRS. For example, the name of a client is ordinarily not 
privileged. Nor will transaction documents ordinarily be privileged. And if a 
transaction is reported on a tax return, ordinarily documents relating to the 
transaction, except perhaps the opinion of counsel, will be available to the IRS 
upon audit. 
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DRAFT -BLIPS DISCLOSURE STATEMENT 


Voluntary Disclosure Under Announcement 2002-2 
CLIENT NAME AND ADDRESS 
SSN: 

[Choose one of the following two paragraphs] 

[1. Non-CIC taxpayer under examination as of December 21, 
2001] 

[I/We] [am/are] a non-Coordinated Industry Case (CIC) taxpayer, under examination as 
of December 21, 2001. Pursuant to the PROCEDURES FOR MAKING THE 
DISCLOSURE contained in the Announcement, the original of this statement was given 
to the examiner, NAME OF EXAMINER, on DATE. A copy of the statement is being 
submitted to the Office of Tax Shelter Analysis. 

[2. Non-CIC taxpayer not under examination as of December 

21, 2001] 

[I/We] [am/are] anon-Coordinated Industry Case (CIC) taxpayer, not under examination 
as of December 21 , 2001 . Pursuant to the PROCEDURES FOR MAKING THE 
DISCLOSURE contained in the Announcement, this statement is being submitted to the 
Office of Tax Shelter Analysis. 


The following information is provided as required by the Announcement. 


INFORMATION REQUIRED TO MAKE DISCLOSURE 

1. STATEMENT DESCRIBING MATERIAL FACTS OF THE ITEM 

[Caution: The description below assumes that an individual (or other non-pass- 
through entity) client participated directly in the transaction. If the client, however, 
participated in the investment indirectly through a pass-through entity, the 
statement below must be supplemented to also briefly describe the material facts 
surrounding that particular investment structure.) 

During calendar year [year], [I/We] engaged Presidio Growth LLC (Presidio), a 
registered investment advisor, to provide [me/us] with investment advisory services and 
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trading strategies with respect to foreign exchange contracts. Utilization of a high degree 
of leverage was integral to the Presidio trading strategies. Presidio assisted [me/us] in 
structuring the requisite financing package. 

[I/We] and two limited liability companies owned or controlled by Presidio invested in a 
newly created limited liability company (the ‘investment Fund”)- Presidio acted as 
Investment Advisor to the Investment Fund and, in such capacity, facilitated the purchase 
of foreign currency contracts and other foreign currency-based financial instruments. 

The purchase of such foreign currency contracts and other financial instruments involved 
full economic risk to [me/us] in the foreign currency markets with price movements (up 
or down) in the purchased securities. [I/We] realized either profits or losses based upon 
the price movements of the foreign currency contracts and other financial instruments. 

No one provided [me/us] with any assurances or guarantees that [I/we] would make 
money in any of these transactions. [I/We] [was/were] at all times subject to market risks 
for both reward and loss. 

Such investment strategy may be viewed as similar to the transactions described in 
Notice 2000-44. 

2. STATEMENT DESCRIBING THE TAX TREATMENT 
In the alternative: 

During calendar year [year], [I/We] realized and recognized a capital loss with respect to 
[my/our] participation in the Investment Fund. 

During calendar year [year], [I/We] realized and recognized an ordinary loss with respect 
to [my/our] participation in the Investment Fund. 

During calendar year [year], [I/We] realized and recognized an ordinary loss and a capital 
loss with respect to [my/arej participation in the Investment Fund. 

The loss was recognized upon disposition of the [stock and/or Euros] received upon 
liquidation of [my/our] interest in Investment Fund. This loss was largely attributable to 
[my/our] position that the loan premium obligation [I/We] contributed to the Investment 
Fund was not a liability for purposes of Code Section 752. 
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3. TAXABLE YEARS AFFECTED BY THE ITEM 

The tax yearly) affected by this item was (were) the year(s) ending XXXX. 


4. COORDINATED INDUSTRY CASE TAXPAYER 
[I/We] [am/are] not a Coordinated Industry Case taxpayer. 


5. NAMES AND ADDRESSES REQUIRED 

[LIST ALL THOSE THAT APPLY] 

Presidio Investment Advisors, LLC 
333 Hayes Street, Suite 200 
San Francisco, California 94102 
(Address as of December 31, 1998) 

Presidio Advisory Services, LLC 
333 Hayes Street, Suite 200 
San Francisco, California 94102 


[I/We] engaged [Insert name(s) of applicable financial advisors) listed above] to act as 
[my/our] financial advisor and to arrange the establishment of the investment entities and 
[my/our] acquisition of [my/our] investment in the transaction. 

[Insert names and addresses of general partners and/or managers of the 
partnerships involved and Identify their roles.) 

[If applicable, insert the name and address of Brown & Wood and explain (a) 
whether Presidio or the client engaged B& W, and (b) the nature of the services 
provided by B& W. Note the following: In most cases. Presidio engaged Brown & 
Wood to provide a concurring tax opinion. In some cases, clients entered into 
separate engagement letters with B&W. In most cases, clients did not In most 
cases, BLIPS clients paid B&W for their opinion. In BLIPS, B&W was typically 
paid directly by Presidio-! 

[If applicable, insert the name and address of any other advisor Client consulted 
before engaging Presidio, such as attorneys, bankers, investment advisors, etc.) 

KPMG LLP 

[Insert appropriate local address] 
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KPMG advised me on the tax aspects of the transaction, 

6. STATEMENT AGREEING TO PROVIDE INFORMATION 

To the extent required by the Announcement, [I/We] [agrees/agree] to provide if 
requested: 

1 . All transactional documents, including agreements, contracts, instruments, schedules, 
and, if participation in the transaction was promoted, solicited or recommended by any 
other party, all material received from that party or that party’s advisor. 

2. All internal documents or memoranda used by it in its decision-making process, 
including, if applicable, information presented to the Board of Directors. 

3. All opinions and memoranda that provide a legal analysis of the item, whether 
prepared by the taxpayer or a tax professional on our behalf. 


STATEMENT UNDER PENALTY OF PERJURY 

Under penalties of peijury, I [WE in case of a joint return] declare that I [WE in the case 
of a joint return] have examined the foregoing statement, and to the best of my [OUR in 
the case of a joint return] knowledge and belief, this statement contains all the relevant 
facts relating to this disclosed item and such facts are true, correct, and complete. 


[TYPE NAME(S)-- BOTH SPOUSES MUST SIGN IF A JOINT RETURN] 


DATE 
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DRAFT - OPIS DISCLOSURE STATEMENT 


Voluntary Disclosure Under Announcement 2002-2 
CLIENT NAME AND ADDRESS 
TIN: 

[Choose one of the following three paragraphs] 

[1. Non-CIC taxpayer under examination as of December 21, 
2001] 

[Entity name/I] [is/amj a non-Coordinated Industry Case (CIC) taxpayer, under 
examination as of December 21, 2001. Pursuant to the PROCEDURES FOR MAKING 
THE DISCLOSURE contained in the Announcement, the original of this statement was 
given to the examiner, NAME OF EXAMINER, on DATE. A copy of the statement is 
being submitted to the Office of Tax Shelter Analysis. 


[2. Non-CIC taxpayer not under examination as of December 

21,2001] 


[Entity name/I] [is/am] a non-Coordinated Industry Case (CIC) taxpayer, not under 
examination as of December 2 1 , 2001 . Pursuant to the PROCEDURES FOR MAKING 
THE DISCLOSURE contained in the Announcement, this statement is being submitted to 
the Office of Tax Shelter Analysis. 

[3. CIC taxpayer] 

[Entity name] is a Coordinated Industry Case (CIC) taxpayer. Pursuant to the 
PROCEDURES FOR MAKING THE DISCLOSURE contained in the Announcement, 
this statement is being submitted to the Office of Tax Shelter Analysis. The original of 
this letter was given to the team manager, NAME OF TEAM MANAGER, on DATE. 

The following information is provided as required by the Announcement. 

INFORMATION REQUIRED TO MAKE DISCLOSURE 

STATEMENT DESCRIBING MATERIAL FACTS OF THE ITEM 

[Caution: The description below assumes that an individual (or other non-pass- 
through entity) client participated directly in the transaction. If the client, however, 
participated in the investment indirectly through a pass-through entity, the 
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statement below must be supplemented to also briefly describe the material facts 
surrounding that particular investment structure.} 

During calendar year [year], [Entity name/I] engaged [Presidio/Quellos/ Quadra], a 
registered investment advisor, to provide [it/me] with investment advisory services and 
trading strategies designed to permit [Entity name/me] to acquire both directly, and 
indirectly, a position in the shares of a foreign financial institution selected by [Entity 
name/me]. Pursuant to this engagement, [Presidio/Quellos/Quadra] facilitated the 
purchase of shares and options in a foreign financial institution. The purchase of the 
foreign financial institution shares and options involved full economic risk to [Entity 
name/me] in the stock market movement (up or down) of the foreign financial institution 
securities. [Entity name/I] realized either profits or losses based upon the movement of 
the foreign financial institution shares. No one provided [Entity name/me] with any 
assurances or guarantees that [it/I] would make money in any of these transactions. 
[Entity name/I] was at all times subject to market risks for both reward and loss. 

In addition to the direct investments in the foreign financial institution, [Presidio/Quellos/ 
Quadra] facilitated an indirect investment in a foreign financial institution through [for 
FLIP clients: a warrant to acquire control of an offshore investment company; for OPIS 
clients: a total return swap agreement with respect to the investment activities of an 
offshore investment company.] 

The offshore investment company used a combination of derivative securities, call/put 
options and long positions in foreign financial institution stock to optimize its overall 
portfolio position. A prime underlying tenet of the investment strategy was to maximize 
the degree of available leverage to finance the investment in foreign financial institution 
securities. 

Such investment strategy may be viewed as similar to the transactions described in 
Notice 2001-45. 

2. STATEMENT DESCRIBING THE TAX TREATMENT 

During calendar year [year], [Entity name/I] realized and recognized a capital [gain or 
loss] with respect to [its/my] indirect investment in the foreign financial institution stock. 
During calendar year(s) [year(s)], [it/I] recognized capital losses upon disposition of 
[its/my] direct investments in the foreign financial institution stock. 

The capital loss upon disposition of the direct investments in the foreign financial 
institution stock was largely attributable to [its/my] position that the offshore investment 
company’s tax basis in the foreign financial institution shares that it sold pursuant to a 
redemption transaction should be allocated to [Entity name/me] pursuant to Treas. Reg. 
Section 1 .302-2(c). 

3. TAXABLE YEARS AFFECTED BY THE ITEM 
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The tax year(s) affected by this item was (were) the year(s) ending XXXX. 

4. COORDINATED INDUSTRY CASE TAXPAYER 

[CHOSE ONE] 

[Entity name/1] [is/am] not a Coordinated Industry Case taxpayer. 

[Entity name] is a Coordinated Industry Case taxpayer and agrees to address this 
disclosed item under the Accelerated Issue Resolution process described in Rev. Proc. 
94-67, 1994-2 C.B. 800, if requested to do so. 

5. NAMES AND ADDRESSES REQUIRED 

[LIST ALL THOSE THAT APPLY] 

■ Presidio Investment Advisors, LLC 
333 Hayes Street, Suite 200 
San Francisco, California 94102 
(Address as of December 31, 1998) 

Presidio Advisory Services, LLC 
333 Hayes Street, Suite 200 
San Francisco, California 94102 

Quellos Group 
601 Union Street 
56* Floor 

Seattle, Washington 98101 

Quadra Custom Strategies, LLC 
601 Union Street 
56* Floor 

Seattle, Washington 98101 

[Entity name/I] engaged [Insert name(s) of applicable financial advisor(s) listed above] to 
act as [its/my] financial advisor and to arrange the establishment of the investment 
entities and [Entity name’s/my] acquisition of [its/my] investment in the transaction. 

[Insert names and addresses of general partners and/or managers of the 
partnerships involved and identify their roles.) 

[If applicable, insert the name and address of Brown & Wood and explain (a) 
whether Presidio/Quellos/Quadra or the client engaged B& W, and (b) the nature of 
the services provided by B& W. Note the following: In most cases, 
Presidio/Quellos/ Quadra engaged Brown & Wood to provide a concurring tax 
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opinion. In some cases, clients entered into separate engagement letters with B&W. 
In most cases, clients did not In most cases, OPIS clients paid B&W for their 
opinion. In FLIP, B&W was typically paid directly by Presidio/Quellos/Quadra.) 

[If applicable, insert the name and address of any other advisor Client consulted 
before engaging Presidio/Quellos/Quadra, such as attorneys, bankers, investment 
advisors, etc.] 

KPMG LLP 

[Insert appropriate local address] 

KPMG advised me on the tax aspects of the transaction. 

6. STATEMENT AGREEING TO PROVIDE INFORMATION 

To the extent required by the Announcement, [Entity name/1] [agrees/agree] to provide if 
requested: 

1. AH transactional documents, including agreements, contracts, instruments, schedules, 
and, if participation in the transaction was promoted, solicited or recommended by any 
other party, all material received from that party or that party’s advisor. 

2. All internal documents or memoranda used by it in its decision-making process, 
including, if applicable, information presented to the Board of Directors. 

3. All opinions and memoranda that provide a legal analysis of the item, whether 
prepared by the taxpayer or a tax professional on our behalf. 


STATEMENT UNDER PENALTY OF PERJURY 

Under penalties of perjury, I [WE in case of a joint return] declare that I [WE in the case 
of a joint return] have examined the foregoing statement, and to the best of my [OUR in 
the case of a joint return] knowledge and belief, this statement contains all the relevant 
facts relating to this disclosed item and such facts are true, correct, and complete. 


[TYPE NAME, AND TITLE IF APPLICABLE - BOTH SPOUSES MUST SIGN IF A 
JOINT RETURN] 


DATE 

[NOTE: if the taxpayer is a corporation, the declaration must be signed and dated 
by an officer of the corporation who has personal knowledge of the facts. If the 
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corporate taxpayer is a member of an affiliated group filing consolidated returns, an 
officer of the common parent of the group must also sign and date the statement 
under penalty of perjury.] 


Proprietary Material 
Confidentiality Requested 


5 


KPMG 0048665 



2446 


DRAFT 

Prepared at the direction of the Office of General Counsel 

PRIVILEGED AND CONFIDENTIAL 


Procedures followed to identify strategies for response to IRS summons 


1 . Ran EIF Report for Strategy 

2. Requested OMS Report for Strategy 

3. Compared EIF Report and OMS Reports 

4. Sent message to Strategy Deployment Team, TSP on EIF and OMS Report with copy to 
SLL, WNT PIC, General Counsel, TCS SLL, Midatlantic AMP, WNT TCS, and TIC 
requesting confirmation of information needed for the summons response 

5. Collected responses and made requested changes to EIF and OMS 

6. TIC partner responsible for Strategy followed-up with professionals who did not respond 

7. Sent second message to TSPs requesting copies of engagement letters and M-l 
information for each engagement identified 

8. Sent third message to TSPs with the updated EIF Report showing who will be disclosed 
and where there are still questions 
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TECHNICAL DISCUSSION PAPER ON THE SECTION 6662 
TAX SHELTER PENALTY RULES 


Summary 

The 20-percent substantial understatement penalty is one of the accuracy-related penalties 
in section 6662 of the Internal Revenue Code. The substantia] understatement penalty 
contains some tough rules in the case of items attributable to “tax shelters.” A “tax 
shelter” is any entity, investment, plan or arrangement with “a significant purpose” of 
avoiding or evading federal income tax for items with respect to transactions entered into 
after August 5, 1997. 

To avoid the substantial understatement penalty for a tax shelter position, the taxpayer 
must prove that there was “substantial authority” for the position and that the taxpayer 
reasonably believed that the position was more likely than not correct. The taxpayer also 
may avoid the penalty by qualifying for the reasonable cause exception to the penalty. 

The preferable way to demonstrate reasonable cause is by relying upon a tax opinion 
concluding that the more-likely-than-not standard is satisfied. Because the more-likely- 
than-not standard represents a higher level of authority than the substantial authority 
standard, the opinion does not also have to conclude that the substantial authority 
standard is satisfied. 

The penalty exposure is greater for corporate than for non-corporate taxpayers 
participating in tax shelters, because Treasury regulations make it more difficult for a 
corporation participating in a tax shelter to qualify for reasonable cause relief. According 
to the regulations, there may not be reasonable cause protection for a tax shelter position 
of a corporation if the tax shelter lacked significant business purpose, the tax benefits 
were unreasonable in relation to the taxpayer’s investment, or there was a confidentiality 
agreement. This uncertainty increases the need for a penalty opinion in this context. In 
some cases, a second opinion also may be advisable. 

Overview 


The section 6662 accuracy-related penalty applies if any portion of an underpayment of 
tax is attributable to one of the types of misconduct listed in that section. These types of 
misconduct include: 

• Negligence 

• Disregard of a rule or regulation, and 

• A substantial understatement of income tax. 

The amount of the penalty generally is 20 percent of the portion of the tax underpayment 
that is attributable to the misconduct. There is no “stacking” of penalties. For example, 
if a tax underpayment is due both to negligence and to a substantial understatement, the 
maximum penalty would be 20 percent of the tax underpayment. 
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There is a reasonable cause exception for all of the accuracy-related penalties. Thus, the 
accuracy-related penalty cannot apply if the taxpayer establishes that there was reasonable 
cause for the underpayment and the taxpayer acted in good faith. The determination of 
whether a taxpayer qualifies for the reasonable cause and good faith exception is made on 
a case-by-case basis, taking into account all facts and circumstances. 

Substantial Understatement Penalty 

Understatement Must be Substantial 

The substantial understatement penalty generally applies if there is an understatement of 
income tax on a taxpayer’s federal income tax return that is considered to be substantial. 
For this purpose, an understatement is substantial if it exceeds the greater of 10 percent of 
the tax required to be shown on the return, or $5,000 ($10,000 for a C corporation). 

Tougher Rules for Tax Shelters 

In General 


The substantial understatement penalty contains some of the toughest mles for taxpayers 
participating in “tax shelters.” A “tax shelter” is any entity, investment, plan or 
arrangement with “a significant purpose” of avoiding or evading federal income tax, in 
the case of items with respect to transactions entered into after August 5, 1997. For 
earlier transactions, “the principal purpose” is substituted for “a significant purpose” in 
deciding whether a transaction is a “tax shelter.” 

In general, this penalty can be avoided in the case of a tax shelter position only if the 
taxpayer can prove to the IRS that there was substantial authority for the position and that 
the taxpayer reasonably believed, at the time the return was filed, that there was a greater 
than 50-percent likelihood that the position would be upheld if challenged by the IRS (the 
“more-likely-than-not standard”). A taxpayer also may avoid the penalty by 
demonstrating that the taxpayer qualifies for the reasonable cause exception to the 
penalty. The preferable way to do this is by relying upon a tax opinion letter concluding 
that the tax shelter position satisfies the more-likely-than-not standard. Because the 
more-likely-than-not standard represents a higher level of authority than the substantial 
authority standard, the opinion does not also have to conclude that the substantial 
authority standard is satisfied. (Outside the tax shelter context, the penalty can be 
avoided if there is substantial authority for the position, or if there is a reasonable basis 
for the position and the position is adequately disclosed to the IRS.) 
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In recent years. Congress and the IRS have toughened the substantial understatement 
penalty rules for corporations in tax shelters. This has increased the need for, and value 
of, a KPMG penalty opinion letter in this context. 

First, corporate participants in tax shelters face additional substantial understatement 
penalty risk, because the only way a corporate participant can avoid the penalty is by 
establishing that the corporation qualifies for the reasonable cause and good faith 
exception to the penalty. (A non-corporate participant, by contrast, can avoid the penalty 
either (i) by qualifying for the reasonable cause exception, or (ii) if there is substantial 
authority for the position and the non-corporate participant reasonably believes that there 
is a greater than 50-percent tikelihood that the position will be upheld if challenged by the 
IRS.) 

Second, Treasury regulations impose stricter reasonable cause rules for corporations in 
tax shelters. As with non-corporate participants in shelters, to establish reasonable cause 
by relying on a tax opinion, the opinion would have to conclude that there was a greater 
than 50-percent likelihood that the position would be upheld if challenged by the IRS. 
However, the regulations state that this may not be enough for a corporate participant in a 
tax shelter to establish reasonable cause if one or more “negative factors” is present. 

These “negative factors” are that: 

• the taxpayer’s participation in the tax shelter lacked significant business purpose, 

• the taxpayer claimed tax benefits that are unreasonable in comparison to the 
taxpayer’s investment in the shelter, or 

• the taxpayer agreed with the organizer or promoter of the shelter that the taxpayer 
would protect the confidentiality of the tax aspects of the structure of the tax shelter. 
See Treas. Reg. § 1 ,6664-4(e)(3). 

Reliance on a KPMG Opinion Letter to Establish Reasonable Cause 

Value of an Opinion Letter 

A taxpayer’s reliance on professional advice will constitute reasonable cause and good 
faith if, under all the circumstances, the reliance was reasonable and the taxpayer acted in 
good faith (e.g., the taxpayer provided the professional with all the relevant facts). A 
KPMG opinion letter provides clients with a significant advantage in proving reasonable 
cause. 
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Requirements for an Opinion Letter 

A tax opinion letter will provide reasonable cause protection, however, only if the 
opinion letter satisfies certain criteria. 

• The opinion must conclude, based on a well-reasoned analysis, that there is a 
greater than 50-percent likelihood that the tax shelter position will be upheld if 
challenged by the IRS', 

• The opinion must be based on pertinent facts and law. The opinion must be based 
on all pertinent facts and circumstances and the law as it relates to those facts and 
circumstances. For example, the opinion must take into account the taxpayer’s 
purposes (and the relative weight of such purposes) for entering into a transaction and 
for structuring it in a particular manner. 

• The opinion must not be based on unreasonable factual or legal assumptions. The 
opinion also must not be based upon unreasonable factual or legal assumptions, 
representations, statements, findings, or agreements of the taxpayer or any other 
person. 

Concurring Opinion Letters 

In some cases, a concurring opinion letter may be advisable. For example, depending 
upon the facts and circumstances, a concurring opinion letter may be advisable if the first 
opinion letter is issued by the firm that promotes the underlying tax strategy. 

Disregard of a Regulation 

If a tax shelter position may be contrary to a temporary or final Treasury regulation, an 
opinion letter should address both the disregard and substantial understatement penalties. 
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Peat Marwick 


LLP 


l^U 

1897- (997 


21700 Oxnard Street. Suite 1200 Telephone 818 227 6900 

Woodland HiKs. CA 91367 


Telefax 818 702 0602 



September 5, 1997 


Private & confidential 
Mr. Jeff Greerutein 
Quadra Advisors, LLC 
999 Third Avenue, Suite 4150 
Seattle, Washington 98 104 


Dear Jefi; 


This letter sets forth our understanding of the terms of KPMG Peat Marwick LLP’s 
(“KPMG”) agreement with Quadra Advisors, LLC (“Quadra”) regarding our two firms’ 
work on a variety of financial strategies that may be undertaken therewith (the 
“Strategies”) by clients of either firm (“Clients”). 


Scope of KPMG’s Services 


KPMG has agreed to provide Clients with an analysis of one or more aspects of the 
Strategies and of the applicable tax consequences, including but not limited to federal tax 
consequences, of the various transactions that may be undertaken in connection with a 
Strategy. Such analysis shall include a tax opinion to the Client, defivered by KPMG or 
such other party as acceptable to the Client, as to the tax treatment of a Strategy and the 
transactions related thereto. Such opinion shall be delivered to the Client and may not be 
used or relied upon, or distributed to, any other party without KPMG’s prior written 
consent The foregoing analysis ami tax opinion are referred to herein as the “Tax 
Advice." In no event shall Quadra be responsible for rendering any Tax Advice. 


Scone of Onadra’s Services 


KPMG understands that individual Clients may engage Quadra to provide the Client with 
investment advisory services. These services wifi relate exclusively to the valuation of 
securities involved in and the execution of transactions to be undertaken in connection 


XX-001 988 
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KPM$Ptai Marwick m 1 

Mr. JeffGreeastein 
Quadra Advisors, LLC 
September 5, 1997 
Page 2 


wir 


with a Strategy. Such advice described in the foregoing sentence is referred to herein as 
the “Financial Advice." In no event shall KPMG be responsible for rendering any 
Financial Advice. KPMG cannot be mentioned in any securities offering, marketing 
materials, or other documents without KPMG’s prior written consent. 


Sincerely, 

KPMG Peat Marwick, UP 
C 

Gregg Ritchie 
Partner 


Accepted and Confirmed: 
Quadra Advisors, UC 



Date 7 


rriWP' TTvcirrT » t . 
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06.* 04 '98 17:52 FAS 212 849 8181 QPABRA ASSOCIATES. LLC 


0OO2.-OO4 


CONFIDENTIALITY AGREEMENT 


Quadra Capital Advisors (hereinafter the "Company") and KPMG Peat Marwick LLP (hereinafter 
“KPMG”) desire m enter into a professional relationship with one another, in order for such 
relationship to be meaningful, it will be necessary for the Company to discuss with KPMG 
proprietary and confidential information relating to the Company’s business. 

As consideration for the Company agreeing to disclose such Information to KPMG and for other 
good and mutual consideration, the receipt and sufficiency of which arc hereby acknowledged, 
KPMG and the Company hereby agre* u follows: 

1. AD information heretofore and hereafter disclosed by the Company to KPMG in writing 
and expressly labeled “Confidential” pertaining to the Company shall be deemed tor the 
dm* period ending thr#* year* from KPMG’s receipt of *uch information to be 
confidential Information C* Confidential Information”). 

2. Notwithstanding the foregoing, the obligations of confidentiality under this Agree mem 
shall not apply to Confidential Information that: 

(a) is already known to KPMG at the time It is disclosed to KPMG; 

(b) has boon Independently developed by KPMG; 

(c) becomes or has become pubBcly known through no wrongful act of KPMG, 

(d) has been or is received by KPMG from a third party without a restriction an 
disclosure; or 

(«) U required by law, court or administrative order to be disclosed. 

3. KPMG shall retain all Confidential Information in confidence, exercising the same 
standard of care used by KPMG to proti^ef its own confidential and proprietary 
information, to prevent the disclosure of Confidential Information to any third party. 
KPMG shall not use Confidential Information for any purpose other than in fortheranca of 
the purposes described in the introductory paragraph of this Agreement (i.e., in 
furtherance of it* professional services for the Company). 

4. In the event disclosure of Confidential Information is required of KPMG under provisions 
of auy law or court or administrative order, KPMG will use all reasonable efforts to notify 
the Company of the obligation to make such disclosure in advance of the disclosure in 
order that the Company will have a reasonable opportunity to object. 

5. KPMG’* obligations under this Agreement shall survive the termination of its association 
with the Company. 

6. Ths provisions of this Agreement shall not b* construed u preventing KPMG from: 

(i) conducting its engagements for the Company In accordance with firm policies and 
professional standards; or 

(ii) conducting ita normal review and quality assurance processes with regard to 
engagements for the Company. 


KPMG 0047279 
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7. If KPMG violate# till# Agreement, then the Company shnll be entitled, if it SO elects, to 
institute and prosecute proceedings to obtain relief by way of Injunction to enforce its 
rights hereunder. 

3, Any waiver, modification or amendment of any provision of this Agreement shall b« 
effective only if Wt writing in a document that specifically refers to this Agreement and 
such document is signed by both parties. 

9. This Agreement constitutes the full and complete understanding and agreement of the 
parties hereto with respect to the subject matter covered herein and supersedes all prior 
and contemporaneous oral or written understandings and agreements with respect thereto, 

10. If any provision of this Agreement is found to be unenforceable by a court of competent 
jurisdiction, such provision shall be amended under the court’s supervision so as to be 
enforceable to the fullest extent permitted by such court, and the remaning provisions 
shall nevertheless remain in foil force and affect. 

\ 1 . KPMG shall review Confidential Information in a timely manner. Assuming the strategy 
or strategies included in such Confidential Information meets the technical and strategic 
alliance requirements set forth by KPMG and its Department of Professional Practice, 
KPMG wilt use its best efforts to Improve them (if required), maintain professional 
confidentiality as outlined herein, and distribute the strategy or strategies to its clients and 
targets. Prior to distribution of the Strategy to third parties, KPMG and the Company will 
enter into negotiation oft business ogreemant intended to define each firm's role in 
marketing and assisting clients In proposed execution of the Strategy and the consideration 
to be paid to each firm for its respective role. Such agreement will also provide that alt 
engagements with respect to such Strategy will be executed exclusively through five 
Company. Nothing In this Agreement shall prohibit or restrict KPMO's right to develop, 
use, market, assist third parties in the impfemantatiofi of any products. Ideas, 
methodologies or other services similar to or competitive with those of the Company 
disclosed In the Confidential Information. Tha Company acknowledges that KPMG may 
already possess or have developed products, ideas, methodologies or services similar to or 
competitive with those of the Company disclosed in the Confidential Information KPMG 
sh«U in ail events remain free to use in course of its business its general knowledge, skills 
and experience incurred before, during or after the activities horcundcr. 

12. KPMG understands and agrees that monetary damages may not be a sufficient remedy for 
a breach of this Agreement and that the Company may b* entitled to seek Injunctive or 
other equitable relief to remedy or forestall any such breach . Such remedy shall not be 
deemed to be the exclusive remedy for a breach of this Agreement, but «haH be addition 
to all other rights and remedies available at law or in equity. 


KPMG 0047280 
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1 3, This ,\grecmcnt shill fee governed by nnd coast rued in accordance with the laws of the 
State of New York. 

IN WITNESS WHEREOF, the parties intending to be legally bound, have executed this 
Agreement as of the later date set forth bcluw. 



KPMG 0047281 
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QUADRA ASSOCIATES, LLC 



vn 

590 Madison Avenue, 32~ Ftvo, * Ntr» York N7 10023 \ Ql>) 8*9-81 40 \ Fax 012) 849-8 18 1 

FAX 

COVER SHEET 

PERSONAL & CONPUJENTIAL 

DATE: 

June 4, 1998 

TIME: 

5:45 P.M. 

TO: 

Gregg W. Ritchie 

PHONE: 

818-227-6905 


KPMG Peat Marwick LLP 

FAX: 

818-227-6964 

FROM. 

Larry B. Scbeinfeld 

PAGES: 

♦ Including Cover Page 


Gregg, 

Attached is a signed copy of the Confidentiality Agreement Please sign the copy and fax it back 
to me as soon as you can. 

I look forward to working with you. 

Lany 

(Faxed in Larry Scheinfdd’s absence.) 


The idonnatioo fc this facuniie message li privileged ind confidential. h is intended only for the use of the recipient named 
above (or the empfcjyee or agert responsible w deliver h to the iotcoc«i recipient). If you -vt-Aivcrf this it error, vou are hereby 
noifitd that any dissemnsioo, distribution, or copying of this communica'jon is strictly prohibited, tf vq« have received this 
message in error pi«ar* notify us by telephone immediately, and return the original c»«»agc to us at the above address via postil 
serv ice. Wc will reimburse you for sash costs. Thank you. . 


-SS5SK, KPMG 0047282 
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From /0=KPMG/0U=US/CN=RECIPIENTS/CN=18727 
From: /0«KPMG/0U=US/CN=RECIPIENTS/CN=18727 
To: /O=KPMG/0U=US /CN=RECI PIENTS/ CN=204 99 
Subject: BLIPS/OPIS Update 
Sent: 2000-02-24 16:38:02.051 
Date: 2000-02-24 16:38:03.853 
X-Folder: OPIS 

As a follow-up to my earlier message, I spoke last night with Larry Scheinfeld 
of Quadra. As you may know. Quadra facilitated significant trades on behalf of 
PwC with respect to their OPIS transactions during late 1999. It is Larry’s 
understanding that PwC continues to issue MLTN opinions with respect to 1999 
transactions. 

I will keep you posted on additional updates. 

Doug Ammerman 

Personal Financial Planning 
KPMG LLP 

Orange County Office 
(714) 850-4455 
Fax (714) 850-4410 
dammerman@KPMG . com 
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EXHIBIT A 

DRAFT - For Discussion Purposes Only 


[Date] 


PERSONAL & CONFIDENTIAL 
Mr. Jeffrey I. Greenstein 
Quadra Custom Strategies, LLC 
999 Third Avenue, Suite 4150 1 
Seattle, Washington 98104 

Dear Jeff: 

This letter shall serve as the Operating Agreement setting forth the terms of KPMG 
LLP’s (“KPMG”) agreement with Quadra Custom Strategies, LLC (“Quadra”) regarding 
an investment strategy utilized by a life insurance policy variable account (the “LINCS 
Strategy”). 

I. Commercial Exploitation of the LINCS Strategy 

A. KPMG and Quadra shall work together from time to time in connection with 
implementation of the LINCS Strategy (a strategy that Quadra has expended 
resources in designing and developing) for investors, which may include limited 
liability companies, family limited partnerships, or trusts established by such 
investors (each referred to herein as "Investor"). Any Investor for whom GAAP 
basis financial statements are prepared shall be advised to discuss the appropriate 
accounting treatment of the LINCS Strategy with their independent accountant. 

B. KPMG's Compensation: 

KPMG and Quadra shall enter into separate contracts with each Investor and fees 
payable to KPMG or Quadra will not be dependent on the services of the other. 

Investor and KPMG will mutually agree on KPMG's fee, which shall reflect the 
complexity of KPMG’s role and value of KPMG’s services. Such fee will not be 
dependent on the amount invested in, investments results of, nor on tax savings 
projected or achieved from, the LINCS Strategy. KPMG shall not receive a fee 
from Quadra, directly or indirectly, for its role in implementing a LINCS 
Strategy. 

Proprietary Material n 

Confidentiality Requested permanen^ubcomnriUe^^nvntigations l KPMG 002650 
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Mr, Jeffrey I. Greenstein DRAFT - For Discussion Purposes Only 

Quadra Advisors, LLC 
October 8, 1999 
Page 2 


II. Quadra’s Commitments 

A. Quadra shall use reasonable efforts to refer opportunities for accounting, tax, and 
consulting services to KPMG relating to the LINCS Strategy. 

B. Quadra's development costs shall be borne by Quadra. 

III. KPMG’s Commitments 

A. KPMG will use its best efforts to introduce Quadra to clients who are 
considering implementing the LINCS Strategy within a reasonable period 
following the date KPMG completes a more-likely-than-not opinion letter with 
respect to the LINCS Strategy and obtains approval from its Department of 
Professional Practice to market the LINCS Strategy. 

B. KPMG shall maintain the confidentiality of the LINCS Strategy, subject to legal 
and regulatory disclosure requirements. 

C. KPMG’s development costs shall be borne by KPMG. 

D. KPMG will notify Quadra of its ability to prepare a tax opinion of at least a 
“more-likely-than-not” level regarding the LINCS Strategy within 60 days from 
the date Quadra provides detailed information concerning the LINCS Strategy. 

E. If KPMG concludes that it can prepare a more-likely-than-not opinion letter with 
respect to the LINCS Strategy, KPMG will provide Quadra with a draft of such 
opinion letter within 120 days from the date Quadra provides detailed 
information concerning the LINCS Strategy. 

IV. Term of the Operating Agreement 

This Agreement shall have a term of twelve (12) months, running from the date of 
Quadra’s counter-signature below, and the term may be extended by mutual written 
agreement. Notwithstanding the foregoing, either party may terminate this Agreement at 
any time upon thirty (30) days prior written notice thereof. 


Proprietary Material 
Confidentiality Requested 
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Mr. Jeffrey I. Greenstein DRAFT - For Discussion Purposes Only 

Quadra Advisors, LLC 
October 8, 1999 
Page 3 


V. No Creation of a Joint Venture 

By execution of this agreement, KPMG and Quadra agree that they are not engaged 
in any actual or implied form of joint venture. 

VI. Waiver of Modification 

Any waiver, modification, or amendment of any provision of this Agreement 
shall be effective only if in writing in a document that specifically refers to this 
Agreement and that is signed by both Quadra and KPMG. 

VII. Non Assignment 

This agreement may not be assigned without the prior written consent of the 
Parties hereto. 

Please indicate your agreement to the foregoing by signing the enclosed copy of this 
letter and returning it to us. 

Very truly yours, 

KPMG LLP 


Jeffrey A. Eischeid 
Partner 

JAE:tst 

cc: Larry B. Scheinfeld 


ACCEPTED: 

Quadra Advisors, LLC 


Jeffrey I. Greenstein 


Date 


Proprietary Material 
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Unknown 


From: Collins, Erin M 

Sent- Wednesday, March 06. 2002 3:07 PM 

To: Mccrimiisk, George H 

Subject: FW: Quadra vs. KPMG 


—Original Message — - 
From: Courts, Erin M 

Sent: Wednesday, March 06, 2002 11:05 AM 

To: Hasting, Carl D; PatAe, Robin M; RMdn, David; Baumann, Daie R; Mccrimfisk, George H; Smith, Richard H (US/WEST AMP) 

C c. Miner, Jeffrey E; Wempen, Eric P 

Subject: FW: Quadra vs. KPMG 

F/I - it is our understanding that Quadra is sending this letter out to our clients. I suspect they are 
trying to take the position that KPMG was the promoter not Quadra Can you imagine Quadra trying to 
cover their rear ends. Let the games begin. 


— Original Message 

From: Jones, Ken-WASH-OC 

Sent: Tuesday, March 05, 2002 2:15 PM 

To: Adeteon, Jonathan S; Colins, Erin M; DePew, Joseph M; Heroux, Mart: S; Katz-peariman, Sharon D; Kay, Shekton-ATIANTA M; 

Sherlock, Victoria J; Topo&a, Paul G 
Subject: Quadra vs. KPMG 


KEN JONES 

Tax Controversy Services 

kjoncs@kpmg.com 

tel 202-533-3080 

fax 202-533-8553 

cell 703-362-1623 

kpmg 


C :S‘^ 1 RTMG 0027987 
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fWR-05-2002 16=38 


Quidra Capital Management, IF 


P. 02/82 


X-f 


February 26, 2002 

REDACTED 


We *jc aware that JCPMG may have recently sent you * letter about IKS Announcement 2002-2 
("ftie Axuiounctment*). which »Dow» taxpayers the opportunity to avoid liability lot certain 
KXwmy-rtUted petulhes. We understand that KPkJC may also hav? supplied you with * draft 
disclosure letter to send to the TRS- As KFMG may have acknowledged in its letter to you, its 
interests in thS-mattcr may not be consistent with youts. 

While w c cannot provide- you with tax advice or generally advise on the disclosure letter, if you 
anticipate utilising this draft letter, we want to cattto your attention the requirement of 
paragraph 5 of the Announcement Paragraph 5 requires that you identify the individual ot 
entity that "promoted, aohdtrd or recommended” yoor farvolvanent in a transaction- The draft 
letter provided by KFMG may imply that our firm '’prompted, solicited or nxpeunended'' your 
transacticar to you. Although we believe « would be appropriate to name our firniaj a party 
who received fees as > result of your participation in accordance with Paragraph 5, it is not 
| accurate to name our fuxn as the party who piomotedLsolidred, or recommended yota 
transaction. in addition, the dnh letter may fail to mreibon that your tax advisor ts Eiety the 
party that in fact brought the transaction related to your taxkctum positions to your attention 
and 'promoted, soScited or recommended* your tnmsacdo^- 

lastly, we urge you to consult your fitesto ensure that if our firm is referenced as a party who 
received frrs as a result cf your partinpatkm. the Quadra entity that provided the investment 
advice related to your transaction is correctly xkruitied. 

We understand it is important that accurate information is provided to the IRS, and we suggest 
that you consider the response to question 5 carefully. 

Sincerely, 

Quadra Capital Management, LP 


KPMG 0027988 
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Peat Marwick 


LLP 


i #0 

4897-1997 


21700 Oxnard Street. Suite 1200 Telephone 818 227 6900 Telefax 818 702 0602 

Woodland Hills, CA 9136 


September 10, 1997 


PERSONAL & CONFIDENTIAL 
Mr. John Larson 
Presidio Advisors, LLC 
470 Third Street, Suite. 210 
San Francisco, California 94107 

Dear John: 


This letter shall serve as the Operating Agreement setting forth the terras of KPMG Peat 
Marwick LLP’s (“KPMG”) agreement with Presidio Advisors, LLC (“Presidio”) regarding 
a foreign leveraged investment strategy (the “Strategy”) and certain other tax advantaged 
strategies. 


I. Commercial Erploitation of the Strategy 


A, Presidio shall not disclose the Strategy to other national accounting firms without prior 
express written agreement of KPMG. 

j B. KPMG shall offer Presidio die right of first refusal to present the Product toJKPMG’s clients. 
C. KPMG Strategy Fee Schedule: 


If a Strategy transaction is originated by contact initiated by KPMG, die following fees shall 
be paid to KPMG (cither by an unrelated foreign company or, where appropriate, directly by 
Presidio via the professional fee hedging arrangement): 


Deal Size 
$10 to SIS million 
Si 5 to S20 
$20 to S25 
S2S to S30 
530 to $35 
S35 to $40 
$40 to $45 
$45 and greater 


KPMG Fee as % of Transaction 
100 bps ($100,000) 

105 bps 
110 bps 
115 bps 
120 bps 
125 bps 
130 bps 
135 bps * 


* Subject to per deal negotiation if warrant price is less than 700 bps. 

D. If a Strategy transaction is originated by a source other than KPMG, Presidio shall pay a fee 
to KPMG to encompass the following services: 

• tax opinion 

• tax structuring and advice 

• KPMG goodwill 
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The amount to be paid for such services shall be negotiated on a per deal basis, pursuant to 
general guidelines that fee parties shah promptly discuss and agree upon. KPMG recognizes 
that its fee in such case may be less than the KPMG Strategy Fee schedule described in 
section IC above. 

E. If a Strategy transaction is originated by a source other than KPMG, Presidio shall use its best 
efforts to assist KPMG in developing a broad-based relationship with that investor. 

IL Derivatives of the Strategy 

A. Presidio shall offer KPMG a right of first refusal to jointly exploit any products that are 
derived from fee Strategy on a basis comparable to this Operating Agreement. 

B. KPMG shall review Strategy derivatives) in a timely manner. Assuming such Strategy 
derivative meets fee technical and other requirements set forth by KPMG and its Department 
of Professional Practice- Tax, KPMG will use its best efforts to improve fee Strategy 
derivadve(s), maintain professional confidentiality, and distribute the Strategy. 

HL Presidio’s Commitments 

A. Presidio shah offer KPMG a right of first refusal for all the tax-based products Presidio 
develops. 

B. Presidio shah use its best efforts to assist KPMG in developing tax products that KPMG may 
bring to Presidio’s attention. 

C. If another accounting firm brings a product idea to Presidio, Presidio shall not enter into a 
joint venture wife that firm or exploit such product without KPMG’s express prior written 
consent. 

D. Presidio shall use its best efforts to refer opportunities for accounting, tax, and consulting 
services to KPMG. 

E. Presidio shall not itself render accounting services. 

JV. KPMG’s Commitments 

A. KPMG shall use its best effort to introduce Presidio to its clients, on a right of first refusal 
basis, who are considering the implementation of the Strategy. 

B. KPMG shall use its best effort to introduce Presidio, on a right of first refusal basis, in 
situations where Presidio creates a “capital based” tax product fi e., tax products or 
transactions requiring third-party financial intermediaries) that is also offered by other 
providers. 
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C. KPMG shall maintain die confidentiality of tax products developed by Presidio, subject to 
legal disclosure requirements ft.c.. court orders and subpoenas). KPMG shall use its best 
efforts to assist in developing and distributing new tax products with Presidio. 

D. It is understood that KPMG will incur time and out-of-pocket expenses in jointly developing 
products with Presidio. KPMG's development costs shall be borne by KPMG. 

E. The KPMG role in new products could, without limitation, include the following: 

• distribution/finder 

• tax opinion 

• structure and advice 

• KPMG goodwill 

V. Term of the Operating Agreement 

The Operating Agreement shall have a twelve ( 12) month initial term, ru nning from the date 
of Presidio’s counter-signature below, and the term may be extended by mutual written 
agreement. 

Sincerely, 

KPMG Peat Marwick LLP 


Gregg W. Ritchie 
Partner 


ACCEPTED AND CONFIRMED: 
Presidio Advisors, LLC 
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Author: Larry DeLap at KPMG_Silicon_Valley2 
Date: 6/5/98 12.-00 PM 

Priority: Normal 
Receipt Requested 

TO: Gregg w. Ritchie at KPMG_Warner_Center 
CC: John T- Lanning at KPMG_NSS_Park 
CC: James D. Carney at KPMG_Sacramento 
Subject: Re{2]: Presidio Alliance Form 

— Message Contents — 

Gregg - 

Based on a reading of the "Operating Agreement", Jim Carney has 
concluded this would be a Level II alliance that would require 
Management Committee approval . 

There are two reasons for this conclusion: 

1. The right of first refusal offered by KPMG to Presidio under 1.8. 
and IV. A. 

2. The commitment in IV.C. and D. to jointly develop products. 

If the agreement could be renegotiated to change the two offers of 
"right of first refusal" to "best efforts" and to eliminate the 
commitment to jointly develop products, Jim would view it as a Level I 
alliance (which would not require Management Committee approval). 

Larry 


Reply Separator 

Subject: Re: Presidio Alliance Form 
Author: Larry DeLap at KPMG_S i 1 icon_Va 1 ley 2 
Date: 6/5/98 9:35 AM 


Gregg - 

With respect to the "risk management" section: 


1. The statement that "all of the clients are individuals" is not 
correct. The "midco" transactions, for example, may be marketed to 
corporations. Note that the "Market" on page 1 of the form is said to 
include corporations. 

2. Even if all clients were individuals, I don't think that 
necessarily means there would be no independence issue. A project for 
a CEO of an audit client could present an independence issue, for 
example. I have confirmed this matter with John Guinan of 
DPP-Assurance . 

3. The first box under "Risk Management Considerations" refers to 
potential independence issues related to the ALLIANCE (not the 
products). Wouldn't the procedures include obtaining confirmation that 
Presidio is not and will not be an audit client of KPMG and obtaining 
a written statement of ownership of Presidio from Pfaff. For example, 
if an audit client is an investor in Presidio, there conceivably could 
be an independence issue. Also, as Deutsche Bank is an audit client of 
KPMG, we need to make certain that the OPIS transaction would not be 
viewed as somehow compromising our independence with Deutsche Bank. I 
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discussed this issue with Bob Lambert last summer and he did not see a 
problem. However, to be on the safe side, I think we should get the 
views of John Guinan {who recently assumed the position Bob Lambert 
formerly held). I will take care of that. 

4. The second box would be the place to discuss product independence 
issue. An appropriate response might be: 

Generally, the products will not be offered to audit clients. In 
the event a product is proposed to be offered to an audit client, 
the proposed arrangement will be discussed with DPP-Tax, who will 
consult with DPP-Assurance, to determine that the arrangement would 
not cause an independence problem. 

Most products will be provided to high net worth individuals. We 
will verify that a prospective individual client is not an attest 
client (e.g., compilation of personal financial statements). We 
also will determine whether the individual is in a position of 
significant influence over an audit client. If so, we will discuss 
the facts with DPP-Tax, who will consult with DPP-Assurance, to 
determine whether we could or could not provide the product to 
the individual without giving rise to an independence issue. 

5. The third box, like the first box, refers to the ALLIANCE, rather 
than the products. Presumably, the procedures to be followed here 
would be similar to those indicated above for the first box. 

6. It appears the fourth box should discuss potential conflicts of 
interest of the alliance rather than of the products. As you 
indicate elsewhere an intention to form alliances with other 
boutique investment banking firms, doesn't that create a potential 
conflict of interest? 

7. I think it is essential the fifth box include an exposition of 
the tax risks. Among other things: 

a. There is a risk that the tax benefits sought by the investors 
will be disallowed and a risk the IRS will assert penalties 
against them. To mitigate risks to XPMG arising from any 
such disallowance or assertion, we will require signed 
engagement letters that clearly state the underlying 
strategies involve both investment and tax risks and 

limit KPMG's liability to a relatively small amount. 

b. It is likely that certain strategies offered under the 
proposed alliance should be registered with the IRS as 
"tax shelters". We have determined there is a reasonable 
basis for not registering strategies under development 
as tax shelters. There is a risk the IRS would disagree 
with our determination and impose monetary penalties 

on XPMG. There is also a risk the IRS could seek to 
impose criminal penalties on, and/or suspend from practice 
before the IRS, the firm or one or more of its personnel due 
to failure to register, but the probability the IRS would 
do so is viewed as remote. 

c. If the IRS disallows the tax benefits to one of our clients, 
and that client takes the issue to court, there is the 
possibility of negative publicity to the firm relative 

to alleged promotion of "abusive" tax shelters. 


Larry 
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Reply Separator 

Subject: Presidio Alliance Form 

Author: Gregg W. Ritchie at KPMG_WARNER_CENTER 

Date: 6/4/98 4:49 PM 


As you requested, attached is a copy of the Firm's alliance form 
requesting approval of a level I alliance with Presidio Advisors. I 
have also attached a copy of our current business agreement with them 
for your reference. 

Z have executed a hardcopy of the attached and will fax it to you this 
afternoon. 
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Prospective Alliance Form for 

-■ KPMC INTERNAL USE ONLY 


To be completed by KPMG sponsoring partner. Wherever posiiblc attach appropriate documentation and 
supporting details to this form. Please complete ail information requested. Failure to do so may delay tbe appro 
process. Direct questions concerning the Alliance process to James D. Carney, Principal in Charge, DPP— 
Consulting (212-909-5838). 


Name of 

Organization Presidio Advisors, LLC 


' yrospective Alliance Background Information 


Contact Name 
Robert Pfaff 


Address of Organization (include all divisions'depanments of the organization relevant to this proposed alliance). 

Mr John Larson, 470 Thud Street. Suite 2 10, San Francisco, California, 94 107 

Mr Robert PfafT, 1735 I9ih Street. Suite 300, Denver. Colorado. 80202 







Products and Services Offered by the Organization 

Tax advantaged strategies and investment advisory services. 



Market for Products and Services OfTered by the Organization 

High Net Worth Individuals and Corporations. 



Presence of Organization in KPMG Markets 

Assist in execution of strategies for KPMG clients and targets. Presidio provides a wide range of tax advantaged 

products for this market Thev do not compete with KPMG for tax or other services. 
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Client References (include three with name, title, firm, phone number, and summary of results). 

1 



2. 



y . 




Fmancial/Business History (attach annual report or DAB report, if available) 

• Revenue Unknown (private company) 

* Locations San Francisco A Denver 

♦ Number of Clients Approximately 20 

What other due diligence processes have been followed to investigate the background, integrity, and competence of 
the organization under consideration? 

Robert Pfaff was a former partner at KPMG with an outstanding reputation. He is well known to the senior 

leadership of the tax department The other principal is John Larson, a former Senior Manager at KPMG ( 1 2 yrs). 

He is also well known to us given his background at KPMG. Their assistant is Kerry Moskalik, also a former 

KPMG employee (8 yrs) All of these individuals have the highest degree of integrity and competence. 

Sales Representative Compensation Plan 

N/A 





REDACTED 

Prospective Alliance Form 11/97 FOR KPMG INTERNAL USE ONLY 


Proprietary Material 
Confidentiality Requested 


KPMG 0047212 




2495 


Prospective Alliance Information /. r : -., . 


Purpose of Alliance {sponsoring KPMG partner's point of view) 

Presidio is critical to the success of our tax products group in several wavs. First, the principals have demonstrated 


their creativity in creatine tax advantaged strategies during their years at KPMG Second, thev have the ability to 

execute these strategies from an investment perspective. Finally, they give KPMG the ability to offer strategies 
(theirs and our own) on a tumkev basis 

Training Support Offered by Prospective Alliance Organization 

N/A 



Technical Support Offered by Prospective Alliance Organization 

Given their unique creative talents in the tax advantaged and international tax areas. Bob PfafT and John Larson 

represent significant technical resources for KPMG. As Presidio, thev have continued to create high value, creative 

ideas and have brought them to KPMG for review and distribution to our clients. 

SaleVM&rketmg Support Offered by Prospective Alliance Organization 

Presidio meets directly with our clients where their products are offered. Often, they are joined by members of the 

Capital Transaction Strategies team in their presentations to ensure that KPMG’s interests are properly represented. 


Lead Generation Support Offered by Prospective Alliance Organization 

Presidio has brought several opportunities to KPMG for our participation. Typically, the opportunities have resulted 

in value added fees in excess of S250.000. We expect these opportunities to continue once the alliance is formalized. 


Demonstration Products Available from Prospective Alliance Organization 

Foreign Leveraged Investment Program (they implemented 6 of these strategies with our clients prior to its 

termination). Offshore Portfolio Investment Strategy (pending DPP review), Midco transactions (including FIRPTA 

applications). Ordinary Loss product (generates enhanced depreciation deductions). 

Other Areas of Support from Prospective Alliance Organization 
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Sponsoring Partner Gregg W. Ritchie Function Q Assurance X Tax □ Consulting 

Teienhone 18 1 8 £27-6905 LOB/Industrv Personal Financial Planning 

LOBsrPracncss That Will Deliver Related Services 

financial Capital Strategies team. Capital Transaction Strategies team. Mergers Sc. Acquisitions practice 

Personal Financial Plaruune department, and International Tax Services 




Impact the products and services being offered will have on current and potential future product and serv ice offerings 
of the firm: 

Presidio's products will significantly enhance our ability- to deliver high value innovative products through the tax 

department Furthermore, their execution capabilities (particularly with respect to capital formation) will allow 

us to offer turnkey solutions with respect to our own products. 



Benefits to KPMG of entering into this agreement: 

Significant revenue potential, enhancement of our technical resources dedicated to research and development of new 

products, and validation of our rumkey approach to tax products. 
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REQUIRED: Type of Agreement 
(set Appendix C) 

Level I 

Terms of the Agreement 

X Attached Q Unknown at Present 

Training KPMG will need to undertake 

Number of KPMG staff already trained experienced in 
the otTermets) 

1 to sell/'represent offerings 

None 

2. to tnstall/imegrate/deiiver services 

None 

Approximately 25 

Areas of Financial investment and Required Financial Investment (if any) 

KPMG s financial commitment to the alliance will be manifest via the dedication of human resources to support the 

research and development of product ideas and sales costs involved with makinz client presentation. KPMG is 

already committed to such expenses in connection with the budgets for the Capital Transaction Strateeies and 

Financial Capital Strateaies national teams. 





Annual Revenue Expectations (project for three years) 
YEAR FY99 REVENUE EXPECTATION S 10 million 
YEAR FY00 REVENUE EXPECTATION $12 million 
YEAR 01 REVENUE EXPECTATION $15 million 

Sources of Revenue 

KPMG's share of value added fees associated with their 
strategies. During FY97 and 98. strategies implemented 
by Presidio personnel resulted in fees to KPMG of 
approximately $11 million. 

Annual Number of Deals (project for three vears) 

YEAR FY99 NUMBER OF DEALS _40 

YEARFY00 NUMBER OF DEALS 50 

YEAR FY01 NUMBER OF DEALS 60 

Average Deal Size 
$250,000 

Competitive Offerings 

Similar tax products (gain shelters, ordinary losses) 

In roost cases, offerings are complementary. 

Competitive Alliances 

None. However, we intend to continue to form alliances 
with others; including Quadra Capital Advisors. 

Fortrend. and other boutique investment banking firms. 


-Risk Management Considerations ' y ‘'- 


Describe the procedures followed to ensure this proposed alliance does not present any Independence issues. 

Presidio is not currently (nor is it expected to become) and audit client of KPMG. Based on the representations of its 


owners. Presidio is currently owned by the principals noted above and they do not expect any outside investment 


in the company. While participants in some of the strategies we will be jointly delivering may include audit clients 
(ic, . X John Ouinan and Larry DcLap have concluded their participation does not represent an 


independence issue. 


Describe any potential Independence issues and the methods by which KPMG will deal with them 

Generally, the products will not be offered to audit clients. In the event a product is proposed to be offered to an audit 
client, the proposed arrangement will be discussed with DPP-Tax, who will consult with DPP-Assurance, to 
determine that the arrangement would not cause an independence problem. 

Most products will be provided to high net worth individuals. We will verify that a prospective individual client is 
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not an attest client (eg., compilation of personal financial statements). We also will determine whether the individual 
is in a position of significant influence over an audit client. If so. we will discuss the facts with DPP-Tax, who will 
consult with DPP-Assurance. to determine whether we could or could not provide the product to the individual 
without giving rise to an independence issue. 
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Describe the procedures followed to ensure this proposed alliance does not present any conflicts of interest 
See discussion above Anv such issues will be resolved in concert with DPP-Tax. 


Describe an> potential conflicts of interest and the methods by which KPMG will deal with them. 

The CaTS team may forge other alliances with boutique lax advantaged firms in furtherance of specific product 


offerings. To prevent any potential conflicts of interest, w e will enter into Confidentiality agreements with each 
repective firm to protect the proprietary nature of the product. Furthermore, we will enter into a specific business 


agreement with each firm to set forth the guideline s/rokycompensauon of each firm with respect to the product. 
These types of agreements wiil require the approval of DPP-Tax (at a minimum) As we have no other such 
agreements at this time, there should be no conflicts at this time. 


Discuss any other risk management issues (e g., product maturity, reputation of alliance firm) and what will be done 
to mitigate them. 

a. There is a risk that the tax benefits sought by the investors will be disallowed and a risk the IRS will assert 
penalties against them. To mitigate risks to KPMG arising from any such disallowance or assertion, we will require 
signed engagement letters that dearly state the underlying strategies involve both investment and tax risks and 
limit KPMG's liability to a relatively small amount. 


b. It is likely that certain strategies offered under the proposed alliance should be registered with the IRS as 'tax • 
shelters’ We have determined there is a reasonable basis for not registering strategics under development as tax 
shelters. There is a risk the IRS would disagree with our determination and impose monetary penalties 
on KPMG There is also a nsk the IRS could seek to impose criminal penalties on, and/or suspend from practice 
before the IRS, the firm or one or more of its personnel due to failure to register, but the probability the IRS would 
do so is viewed as remote. 


c. If the IRS disallows the tax benefits to one of our clients, and that client takes the issue to court, there is the 
possibility of negative publicity to the firm relative to alleged promotion of 'abusive* tax shelters. 




Function Business Leader (Assurance. Consulting, or Tax) 

Date 

Department of Professional Practice 

Date 

Q Consulting 


□ Assurance 


□ Tax 


Oflice of the Chairman and Management Committee 
(following approval above). 

Date 
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KPMG Peat Marwick llp 

Financial Services 

21700 Oxnard St, Suite 1200 Telephone 81 8-227-6900 

Woodland Hills, Calif 91367 Fax 818-702-0602 


Date 

July 2. 1998 

To 

Larry DeLap 

Organization 

KPMG Mountain View 

Fax 

&960-0746 

From 

Gregg W. Ritchie 

Department 

Tax Services 

Tel 

818-227-6905 

Fax 

818-227-6964 

Subject 

Presidio Operating Agreement 


Attached is a copy of the executed amendment to our agreement with Presidio. If you 
concur that the revised agreement allows us to treat our relationship with Presidio as a 
Level 1 alliance, l would appreciate your and John Lanning’s approval of our alliance as 
soon as possible. Please let me know if you have any other questions or comments. 


The information contained 
in this facsimile message is 
privileged and confidential 
information intended solely 
for the use of the addressee 
listed above If you are 
neither the intended 
recipient nor the employee 
or agent responsible for 


delivering this message to 
the intended recipient, you 
are hereby notified that 
any disclosure, copying, 
distribution or the taking of 
any action in reliance on the 
contents of the telefaxed 
information is strictly 
prohibited. If you have 


received this telefax in 
error, please immediately 
notify us by telephone (call 
collect to the number listed 
above) to arrange for the 
return of the original 
document to us. 


„ KPMG 0047222 
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SENT BY: 


7- 2-98 ; 12:38 : PRESIDIO ADVISORS- KPSB If/C PEP:: V 2 


JPHfiP Past Marwick uj» 

Addendum to the KFMC Feat Warwick LUT/rraMlQ Atfvtoan, LLC Optrniifig 
Agreement dated September ID, 1997 

KPMCt Pett Marwick LLP end Presidio Advisors. LLC hereby agree to tho following 
modifications in their Operating Agreement dated September 10, 1997 

• Commercial Exploitation of Strategy 
B. Provision is eliminated 

* Derivatives of Strategy 

A. Hrcsjidio shall use its best cflbrts to present to KPMG any products that are 
derived from the Strategy on a basis comparable to tbia Operating Agreement 

* Presidio’s Commitment* 

A, Presidio shall u»e its best effort* to offer to KPMO ail the tax-based products 
Presidio develops 

B. Presidio shall use it* best effixu in developing tax product* brought to Precidio by 
KPMG. Picwdto’i development costs shall be borne by Presidio. 

• KPMG's Commitments 

A. KPMG shnll us* it* Serf effort* to introduce Presidio to Ha ciionts wlio iuc 
considering the implementation of the Strategy. 

B. KPMG shall use its best efforts to introduce Presidio in situations where Presidio 
creates a “capital baaetf’ tax product (i.e.. tax products or tran. suction* requiring third- 
party financial intermediaries) that is alio offarod by other providers. 

D. KPMG'a development coin shall be borne by KPMG. 

tire other provisions of our agreement dated 9-10-97. are 

ACCEPTED AND CONFIRMED on July 2. 1 90S : 


By 


C_." > " 


Gregg W. Ritchie 

Partita-, KPSdlG Peat Marwick LLP 



r^*nv,IYIY OHIIVUM "**<< )/V UtVIl 
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KPMG U/C PFP 


10:818-227-6964 


trrnsmit confirmation report 


NO. 

RECEIVER 

TRANSMITTER 

DATE 

DURATION 

MODE 

PAGES 

RESULT 


005 

Tax Mjddlef ield 
KPMG U/ C PFP 

TUL 02’ 98 13U2 

01 ’07 

STD 

02 
OK 
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August 6, 1998 


PERSONAL & CONFIDENTIAL 
Presidio Advisors, LLC 
470 Third Street, Suite. 210 
San Francisco, California 94107 
Attn: John Larson 

Dear John: 

As you are aware, we are in the process, of structuring and negotiating a replacement to 
the agreement, dated September 10, 1997, as amended July 2, 1998, (the "Agreement"), 
between KPMG Peat Marwick LLP (“KPMG”) and Presidio Advisors, LLC (“Presidio") 
regarding a foreign leveraged investment strategy (the “Strategy”) and certain other tax 
advantaged strategies. 

During the intervening period, I wish to emphasize the importance to KPMG and its 
client base of maintaining our understanding that KPMG and Presidio are not engaged in 
any actual or implied form of joint venture, alliance or other mutuality of interest. 

Please indicate your agreement to the foregoing by signing the enclosed copy of this 
letter and returning it to us. 

Very truly yours, 

KPMG PEAT MARWICK LLP 


Jeflrey A. Eischeid 

Partner 

JAE:tst 

JAEVEJBOPIS.DOC 

ACCEPTED: 

Presidio Advisors, LLC 


Name: Date 

Title: 
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Addendum to the KPMG Peat Marwick LLP/Presidio Advisors, LLC Operating 
Agreement dated September 10, 1997 

KPMG Peat Marwick LLP and Presidio Advisors, LLC hereby agree to the following 
modifications in their Operating Agreement dated September 10, 1997: 

• Commercial Exploitation of Strategy 
B. Provision is eliminated 

• Derivatives of Strategy 

A. Presidio shall use its best efforts to present to KPMG any products that are 
derived from the Strategy on a basis comparable to this Operating Agreement. 

• Presidio’s Commitments 

A. Presidio shall use its best efforts to offer to KPMG all the tax-based products 
Presidio develops. 

B. Presidio shall use its best efforts in developing tax products brought to Presidio by 
KPMG. . Presidio’s development costs shall be borne by Presidio. 

• KPMG’s Commitments 

A. KPMG shall use its best efforts to introduce Presidio to its clients who are 
considering the implementation of the Strategy. 

B. KPMG shall use its best efforts to introduce Presidio in situations where Presidio 
creates a “capital based” tax product (i.e., tax products or transactions requiring third- 
party financial intermediaries) that is also offered by other providers. 

D. KPMG's development costs shall be borne by KPMG. 


ACCEPTED AND CONFIRMED on July 2, 1998: 


By: 

Gregg W. Ritchie 

Partner, KPMG Peat Marwick LLP 

By: 

John Larson 
Presidio Advisors, LLC 
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August 6, 1998 


Via Telefax 

PRIVATE & CONFIDENTIAL 

Mr. Robert Pfaff 
Presidio Advisors, LLC 
470 Third Street, Suite 210 
San Francisco, California 94107 

Dear Bob: 

We are pleased that you have engaged us to advise Presidio Advisors, LLC (“Presidio”) 
and its affiliates regarding its ongoing acquisition program. Consistent with our current 
firm wide practice, this letter is intended to confirm the scope and financial terms of our 
engagement. 

We will advise Presidio on tax and business issues related to its US acquisition program. 
Also, where possible, we will introduce financing or acquisition candidates to Presidio. 
Our work for Presidio will have several parts: 

1 . We will develop or modify tax-based acquisition strategies to meet Presidio’s 
particular needs; 

2. We will perform due diligence review of acquisition targets as needed; and 

3. We will assist your legal counsel, bankers, and other advisors in implementing 
your acquisition strategies. 

Our professional fees are based on the complexity of our role and on the value of 
services provided, rather than directly on the hours we spend. We will bill you at a 
minimum amount of SI 0,000 for each transaction in which we participate, whether the 
transaction closes or not. We will also bill you for research we undertake. 

Finally, we will bill you on a value-added basis for transactions that are consummated. 
Our fee will be based upon our contribution to the success of the transaction. Factors 
that we will take into account in determining our billing will include the size of the 
transaction, the potential tax savings our strategies may produce, the creativity of our 
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Mr. Robert Pfaff 
Presidio Advisors, LLC 
5/7/2003 


ideas, the quality and timeliness of our services, and our interaction with other key 
members of your team, such as commercial bankers, lawyers, investment bankers, and 
investment advisors. 

Our invoices must be paid within fifteen (15) days of receipt. 

Please sign the enclosed copy of this letter to confirm our agreement. 

Very truly yours, 

KPMG Peat Marwick LLP 


Jeffrey A. Eischeid 
Partner 

JAEitst 

Enclosure 


ACCEPTANCE: 


Robert Pfaff 


Date: 


JAE\RF806.DOC 
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August 6, 1998 


PERSONAL & CONFIDENTIAL 
Presidio Advisors, LLC 
470 Third Street, Suite. 210 
San Francisco, California 94107 
Attn: John Larson 

Dear John: 

As you are aware, we are in the process of structuring and negotiating a replacement to 
the agreement, dated September 10, 1997, as amended July 2, 1998, (the "Agreement"), 
between KPMG Peat Marwick LLP (“KPMG”) and Presidio Advisors, LLC (“Presidio”) 
regarding a foreign leveraged investment strategy (the “Strategy”) and certain other tax 
advantaged strategies. 

During the intervening period, I wish to emphasize the importance to KPMG and its 
client base of maintaining our understanding that KPMG and Presidio are not engaged in 
any actual or implied form of joint venture, alliance or other mutuality of interest. 

Please indicate your agreement to the foregoing by signing the enclosed copy of this 
letter and returning it to us. 

Very truly yours, 

KPMG PEAT MARWICK LLP 


Jeffrey A. Eischeid 
Partner 

JAE:tst 

JAE\EJBOPIS.DOC 

ACCEPTED: 

Presidio Advisors, LLC 


Name: Date 

Title: 
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Addendum to the KPMG Peat Marwick LLP/Presidio Advisors, LLC Operating 
Agreement dated September 10, 1997 

KPMG Peat Marwick LLP and Presidio Advisors, LLC hereby agree to the foliowing 
modifications in their Operating Agreement dated September 10, 1997: 

• Commercial Exploitation of Strategy 
B. Provision is eliminated 

• Derivatives of Strategy 

A. Presidio shall use its best efforts to present to KPMG any products that are 
derived from the Strategy on a basis comparable to this Operating Agreement. 

• Presidio’s Commitments 

A. Presidio shall use its best efforts to offer to KPMG all the tax-based products 
Presidio develops. 

B. Presidio shall use its best efforts in developing tax products brought to Presidio by 
KPMG. .Presidio’s development costs shall be borne by Presidio. 

• KPMG’s Commitments 

A. KPMG shall use its best efforts to introduce Presidio to its clients who are 
considering the implementation of the Strategy. 

B. KPMG shall use its best efforts to introduce Presidio in situations where Presidio 
creates a “capital based” tax product (i.e., tax products or transactions requiring third- 
party financial intermediaries) that is also offered by other providers. 

D. KPMG’s development costs shall be borne by KPMG. 


ACCEPTED AND CONFIRMED on July 2, 1998: 


By: 

Gregg W. Ritchie 

Partner, KPMG Peat Marwick LLP 

By: _____________ 

John Larson 
Presidio Advisors, LLC 


Proprietary Material 
Confidentiality Requested 


KPMG 0026289 



2509 


August 19, 1998 


PERSONAL & CONFIDENTIAL 
Mr. John Larson 
Presidio Advisors, LLC 
470 Third Street, Suite 210 
San Francisco, California 94107 

Dear John: 

This letter amends and restates the Operating Agreement, dated September 10, 1997 as 
amended July 2, 1998 setting forth the terms of KPMG Peat Marwick LLP’s (“KPMG”) 
agreement with Presidio Advisors, LLC (“Presidio”) regarding a foreign leveraged 
investment strategy (the “Strategy”) and certain other tax advantaged strategies. 

I. Commercial Exploitation of the Strategy 

A. KPMG and Presidio shall work together from time to time in connection with 
implementation of the Strategy and certain other tax advantaged strategies (each 
collectively defined herein as a “Strategy Transaction") for individual investors, 
which may include limited liability companies, family limited partnerships, or 
trusts established by such investors (each referred to herein as "Investor"). Any 
Investor for whom GAAP basis financial statements are prepared shall be 
advised to discuss accounting for the Strategy with their independent 
accountants.. 

B. KPMG's Compensation: 

KPMG and Presidio shall enter into separate contracts with each Investor and 
fees payable to KPMG or Presidio will not be dependent on the services of the 
other. Investor and KPMG will mutually agree on KPMG’s fee, which shall 
reflect the complexity of KPMG’s role and value of KPMG’s services. Such fee 
will not be dependent on the amount invested iri, investments results of, nor on 
tax savings projected or achieved from, the Strategy. 

For the purposes of this Agreement, the transaction shall be defined as all aspects 
of the engagement through the conclusion of KPMG’s delivery of services. 
KPMG shall not receive a fee from Presidio for any Strategy Transaction, either 
directly or indirectly. 
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Mr. John Larson 

I August 19. 199S. Deleted: September 10, 3997 ) 

Page 2 


II. Derivatives of the Strategy 

A. Presidio hereby grants KPMG a right of first refusal to exploit any products that 
are derived from the Strategy on a basis comparable to this Agreement. 

B. KPMG shall review Strategy derivative(s) in a timely manner. 


Ul.Presidio’s Commitments 

A. Presidio hereby grants KPMG a right of first refusal for all other tax-based 
products Presidio develops. 

B. Presidio shall use reasonable efforts to refer opportunities for accounting, tax, 
and consulting services to KPMG. 

C. In each Strategy Transaction, Presidio shall ensure that the Investor 
implementing the Strategy is offered an opportunity to acquire a position in the 
shares of multiple alternative foreign entities, which shall include a balance 
among foreign entities that are clients of KPMG for which independence is 
required and non-clients of KPMG for which independence is not required. 

D. Presidio's development costs shall be borne by Presidio. 


IV.KPMG’s Commitments 

A. KPMG may from time to time introduce Presidio to its clients who are 
considering the implementation of the Strategy. 

B. KPMG shall maintain the confidentiality of tax products developed by Presidio, 
subject to legal and regulatory disclosure requirements. 

C. KPMG’s development costs shall be borne by KPMG. 
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V. Term of the Operating Agreement 

This Agreement shall have a term of twelve (12) months, running from the date of 
Presidio’s counter-signature below, and the term may be extended by mutual written 
agreement. Notwithstanding the foregoing, either party may terminate this Agreement at 
any time upon thirty (30) days prior written notice thereof. 


VI. No Creation of a Joint Venture 

By execution of this agreement, KPMG and Presidio agree that they are not engaged 
in any actual or implied form of joint venture. 

Please indicate your agreement to the foregoing by signing the enclosed copy of this 
letter and returning it to us. 

Very truly yours, 

KPMG PEAT MARWICK LLP 


Jeffrey A. Eischeid 
Partner 

JAE:tst 

JAEVU.TA.DOC 


ACCEPTED: 

Presidio Advisors, LLC 


Name: Date 

Title: 
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August 19, 199S 


PERSONAL & CONFIDENTIAL 
Mr. John Larson 
Presidio Advisors, LLC 
470 Third Street, Suite 210 
San Francisco, California 941 07 

Dear John:' 

This letter amends and restates the Operating A g r e eme n t, dated September 10, 1997 as 
amended July 2, 1 998 setting forth the terms of KPMG Peat Marwick LLP’s (“KPMG”) 
agreement with Presidio Advisors, LLC (“Presidio”) regarding a foreign leveraged 
investment strategy (the “Strategy”) and certain other tax advantaged strategies. 

I. Commercial Exploitation of the Strategy 

A- KPMG and Presidio shall work together from time to time in connection with 
implementation of the Strategy and certain other tax advantaged strategies (each 
collectively defined herein, as a "Strategy Transaction") for individual investors, 
which may include limited liability companies, family limited partnerships, or 
trusts established by such investors (each referred to herein as "Investor"). Any 
Investor for whom GAAP basis financial statements are prepared shall be 
advised to discuss accounting for the Strategy with their independent 
accountants.. 

B. KPMG's Compensation: 

KPMG and Presidio shall enter into separate contracts with each Investor and 
fees payable to KPMG or Presidio will not be dependent on the services of the 
other, investor and KPMG will mutually agree on KPMG's fee, which shall 
reflect the complexity of KPMG^ rple andjyalue of KPMG’s services. Such fee 
will not be dependent on investments results of, nor on 

tax savings projected or achieved from, the Strategy. 

/ For the purposes of this Agreement, the transaction shall be defined as all aspects 

of the engagement through the conclusion of KPMG's delivery of services. 
KPMG shall not receive a fee from Presidio for any Strategy Transaction, either 
^-dfre eti y -o f indir oc tiy -r 
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II. Derivatives of the Strategy 


A. Presidio hereby grants KPMG a right of first refusal to exploit any products that 
are derived from the Strategy on a basis comparable to this Agreement 


B. KPMG shall review Strategy derivatives) in a timely maimer. 


III. Presidio's Commitments 







A. Presidio hereby grants KPMG a right of first refusal for all other tax-based 
products Presidio develops. 


B. Presidio shall use reasonable efforts to refer opportunities for accounting, tax, 
and consulting services to KPMG. 


C. In each Strategy Transaction, Presidio shall ensure that the Investor 
implementing the Strategy is offered an opportunity to acquire a position in the 
shares of multiple alternative foreign entities, which shall include a balance 
among foreign entities that are clients of KPMG for which independence is 
required and non-clients of KPMG for which independence is not required. 

D. Presidio's development costs shall be borne by Presidio. 


IV.KPMG’s Commitments 

A. KPMG may horn time to time introduce Presidio to its clients who are 

considering the implementation of the Strategy. ^ 

B. KPMG shall maintain the confidentiality of tax products developed by Presidio, 
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V, Term of the Operating Agreement 

This Agreement shall have a term of twel ve (12) months, r unning from die date of 
Presidio’s counter-signature below, and the term may be extended by mutual written 
agreement Notwithstanding the foregoing, either party may terminate this Agreement at 
any time upon thirty (30) days prior written notice thereof. 


XL No Creation of a Joint Venture 

By execution of this agreement, KPMO and Presidio agree that they are not engaged 
in any actual or implied form of joint venture. 

Please indicate your agreement to the foregoing by si g ning the enclosed copy of this 
letter and returning it to us. 

Veiy truly yours, 

KPMG PEAT MARWICK LLP 

l^h fstvUj? 

Jeffrey A. Eischcid 
Partner 

JAE:tst 

JAEWLTAJDOC 

ACCEPTED: 

Presidio Advisors, LLC 


Name: Date 

/Title: 
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From / 0=KPMG / OU=U S / C N=REC I P I ENTS /CN= 17627 
From : /0=KPMG /OU«US /CN=RECI PI ENTS /CN=1 7 627 
To: /O=KPMG/0U=EJS/CN=RECIPIENTS/CN=20499 
Subject: Presidio Relationship 
Sent: 1998-10-01 10:07:50.945 
Date: 1998-10-01 10:07:53.753 
X-Folder: Presidio 


This message summarizes major points discussed and action steps from our 
discussion regarding current state of the Presidio/Bob Pfaff relationship and 
ways to leverage its success. 

* Need to link Bob up with FCS. Bill Beakley will contact Walter Duer to 
make this happen. Beakley will continue, for now, to be the "point person" in 
the firm to ensure that Presidio is linked to the right people in the firm 
outside of the PFP network. Jeff Eischeid will continue to drive the 
relationship from a PFP standpoint. 

* Presidio has been active in "Midco" transactions, and has expressed 
interest in becoming more active with us. Larry, is there a professional 
practice reason we have avoided these? 

* Our collective sense was that Pfaff /Larson have a number of good ideas 
that could/should be developed further with our resources. They seem to have 
been more inclined to have attorneys do this development /prove-out work than us. 
Is this because we haven't aggressively gotten ourselves involved? Beakley/Duer 
/Eischeid should explore ways to broaden this relationship. Need to be 
sensitive to this function not developing to the point where Presidio becomes a 
"captive" of KPMG, thus causing independence problems. 

* Greg Ritchie, Jeff Eischeid and PFP have done a great job of maximizing 
PFP revenue from OPIS and other transactions. If we are to expand this success, 
the relationship must be actively "managed". Walter, the sense is that this 
should possibly transition to FCS over time given the mandate we've given FCS. 

* Next discussion should be to what extent we need to more aggressively try 
to replicate the Presidio success with other third party vendors. A number of 
issues/questions should be addressed: professional practice issues, additional 
in-house investment industry resources needed, structure, etc. Walter, this 
seems to most appropriately be an FCS responsibility. 


John 
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Prospective Alliance Form for kpmg 

INTERNAL USE ONLY 


( Formatted 


D 


To be completed by KPMG sponsoring partner. Wherever possible attach appropriate documentation and 
supporting details to this form. Please complete all information requested. Failure to do so may delay the approval 
process. Direct questions concerning the Alliance process to James D. Carney, Principal is Charge, DPP — 

Consulting (212-909-5838). 

I QQn&mal. ^Renewal --- \ Deleted: jgT 



Prospective Alliance Entity Contact Name 

Presidio Advisors, LLC Robert Pfaff 

Entity's Audit Firm Contact Telephone 

None (303)295-1314 

Address of Organization (include all divisions/departments of the organization relevant to this proposed alliance) 

1735 19tb Street, Suite 300 

Denver, Colorado 80202 

333 Hayes Street, Suite 200 

San Francisco, California 94102 


Products and services intended to be offered by the alliance (be specific and elaborate as necessary) 

The alliance would exnand to include marketing of certain tax strategies where KPMG will not provide a more-likely- 


benefits of the strateev will be upheld if challenged. The firs: such strategy involves a structured financial product. FX 

Investment Strategy (aka COINS). COINS is primarily a foreign currency option strategy. Anticipated tax benefits 
include capital gain mitigation or ordinaiy loss generation. 





Market for products and services offered through the alliance 

High net worth individuab and closely held corporate taxpayers. 





KPMG markets that alliance products and services will benefit 

High net wonh individuab and closely held corporate taxpayers. 
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Client Product/Service References contacted who are familiar with the productsteervices offered (include three with 
name, title, firm, phone number, and summary of results. 









FinanciaVBusiness History (attach annual report or D&B report, if available) 

Presidio was formed by Pfeff and Larson after their departure from KPMG in 1997. 

• Revenue - Unknown (private company) 

• Locations - Denver and San Francisco 

• Number of Clients - Unknown 

What other due diligence processes have been followed to investigate the background, integrity, and competence of the 
organization under consideration? 

The Innovative Strategics practice has worked with various solutions during the past three years in which Presidio 
played a key investment advisory role. The competence and integrity of Presidio and its principals was found to be 
quite satisfactory. 





Prospective Alliance Form 3/99 FOR KPM(i INTERNAL USE ONLY 
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Lead generation support offered by prospective alliance organization 

Presidio will bring opportunities to KPMG for our possible participation. Typically, the opportunities will result in 
value added fees in excess of $250,000, 



Sales/Marketing support offered by prospective alliance organization 

Presidio would meet directly with our clients where their strategies are offered. They would be joined by members of 
the PFP Innovative Strategies team in their presentations so that KPMG's interests are properly represented. 



Technical support offered by prospective alliance organization including demonstration products available 

Technical support with respect to financial instruments. 



Training support offered by prospective alliance organization 

None. 



Other support offered by the prospective alliance organization 




Frospectirt Alliancr Form 3*9 FOR KPMG INTERNAL USE ONLY 
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Sponsoring Partner - Jeffrey A. Etscheid 1 Funclion Q Assurance 13 Tax Consulting 

Telephone (404) 222-3! EO I Industry - Persona! Financial Planning 

KPMG Jndustries/Practices That Will Deliver Related Services 

Innovative Strategies team of the Personal Financial Planning practice. 





Benefits to KPMG of entering into this agreement (c.g_ revenue or market share growth, cross selling opportunities for 
other service offerings, etc.) 

and corporations introduced by Presidio. 






Describe how this alliance fits into KPMG's end to end solution framework 

The alliance will enable KPMG to introduce our clients to a solution-provider who may be able to assist our clients in 
those situations where KPMG does not offer a comparable strategy. 
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Agreement Information 


REQUIRED: Level of Agreement 
Level I - Q Kon-ex elusive teaming Level II - 0 New product 

3 Simple value added reseller Q Exclusive teaming 

3 Systems integrator 0 Cooperative marketing 

3 Tax Product Teaming 


Terms of the Agreement: Please 
attach the draft agreement 


0 Attached 
0 Unknown at Present 


Training KPMG will need to undertake: 

1 . To sell/represcnt offerings - Innovative Strategies team will need to be trained 
regarding the economic and tax attributes of the strategy. Will also need training 
on regulatory issues. 

2. To instalVintegratc/deliver services - None 


Number oFKPMG staff already 
trained/experienced in the 
offering(s) - Approximately 3. 


Geographic Area covered by the 
Alliance - United Slates 


Does this alliance propose that KPMG make an equity investment in the alliance firm? 0 Yes 0 No 
Discuss for all areas that apply Estimated Dollar Amount of Investment and Justification 

Training: Training would be part of the routine Innovative Strategics team ongoing training program. Meeting with 
core Innovative Strategies partner group tentatively scheduled for May 31, 2000. Would likely add to a d 
learning video conference agenda. 


Sales and Marketing: Marketing would be in ci 


rovativc Strategies presentations. 


Equipment (hardware): 


Hardware purchase at a later date. 


Other: WNT research and development ti 


Financial Projections 


_2002 

_2003 


_J 1 5 million 

_$20 millk>n__ 


_$10million_ 

SIS million_ 

$20 million 


Sources of Revenue - Clearly identify and explain the source(s) of revenue that KPMG will receive from this alliance by 
g. professional fees, commissions, product mark-ups, etc. 

a to the tax planning services we provide then 


(Value-added, fixed, professional fees received from clients with re 


Competitive Offerings 

Strategy is currently marketed by Jenkins & Gilchrest, 


1 Competitive Alliances 

None. However, we intend to continue to form alliances 


Prospective Alliance Farm 3*9 FOR KPMG INTERNAL USE ONLY 
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Diversified Group; Sentinel; BDO Seidman and E& Y (we with others including Presidio Financial, Quadra Assoc., 
believe). and other boutique investment banking firms. 
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Describe any independence issues (e.g. they are an audit client or are owned in whole or part by an audit client) or 
other professional practice problems (e.g. contingent fees or commissions) presented by the alliance 

Presidio is not currently {nor is it expected to become) an assurance client ofKPMG. 




Describe any potential Independence issues and the methods by which KPMG will deal with them, such as contingent 
fee arrangements or commissions 

Where the strategy is offered to an audit client or to a person in a position of significant influence over an audit client, 
we will make certain that the fee arrangement (if not on an hourly basis) will be stated as a fixed fee that is not 
dependent on the amount of the investment, the investment results, nor the projected or actual savings achieved by the 
client. We will use only engagement letters that have been approved by DPP-Tax. 



Art there any conflicts of interest? Yes |U No 

Describe bow it was determined that there wereAvere not conflicts of interest 

We will provide tax consulting services to Presidio regarding the structure of the COINS strategy, but will disclose that 
involvement to clients introduced to Presidio and their strategy. 

The Innovative Strategies team may forge other alliances with boutique tax advantaged investment advisory firms in 
furtherance of specific solution offerings. We will enter into a specific business agreement with each firm to set forth 
the guidelines and rok of each firm with respect to the solution. These types of agreements will require the approval of 
DPP-Tax (at a minimum). 




Discuss any other risk management issues (e.g., product maturity, reputation of alliance firm, Year 2000 readiness) and 
what will be done to mitigate them 

a. There is a risk that the tax benefits sought by the investors will be disallowed and a risk the IRS will assert 
penalties against them. To mitigate risks to KPMG arising from any such disallowance or assertion, we will 
require written engagement leners with the investors that clearly state the underlying strategies involve both 
investment and tax risks and the enEaEcment letters will exwesslv limit KPMG's liability. We also will have ore- 
gigagemcnl jciiqswith the investors that st»tq thaj, prior to deciding whether to invest, in .the strategy, the 
investors should obtain indeoendeni investment and tax advice relative to the strategy and should determine that a 

reputable law firm would be willing lo j«ue « more-likelv-than-not opinion on the strategy 
b. There is a risk of legislalive/regulalory change that would eliminate the opportunity to achieve the anticipated 

e. It is possible that the strategy offered under the proposed alliance should be registered with the IRS as a "tax 

1 shelter". The agreement with Presidio will state that Presidio has Driinarv responsibility for reeistration. if 

recistration is reouireri. and lhai Presidio will not offer the strateEV under conditions of confidentiality, 
d. If the IRS disallows the tax benefits to one of our clients, and that client litigates the issue m court, there is the 

possibility of negative publicity for the Finn relative to the alleged promotion of "abusive" lax shelters. Tax 
leadership is aware of this risk aqd-baS dreidedAQ.jyoc^ 
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Function Business Leader (Assurance, Consulting, or Tax) 

Date 

Department of Professional Practice 

Date 

□ Consulting Q Assurance £3 Tax 


Office of the Chairman and Management Committee (if required) 

Date 


* For crosvdbcipline alliances, all appropriate DPP approvals art required 
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November XX, 1999 


Presidio Growth, LLC 

333 Hayes Street 

San Francisco, CA 94102 


REDACTED 


Gentlemen: 

We are presently considering making an investment in excess of $300 million, 
and have explored a number of different investment strategies. The fundamentals of our 
investment objectives are to deploy our investment in a relatively aggressive, highly- 
leveraged strategy to achieve a high rate of return. In determining an acceptable rate of 
return, we consider not only the economic benefits in the form of profit potential, but also 
other economic benefits, such as any favorable tax treatment potential. We understand 
that your firm has developed a high-risk, high reward program, using significant 
leverage. We have done considerable research and analysis of your firm's program, and 
have researched the relevant markets in which your program will invest As to the 
potential tax treatment of your firm's program, we have received advice from KPMG Peat 
Marwick. Based on our research and analysis and KPMG's advice, it appears to us that 
your firm's program may satisfy our investment objectives. 

As a material inducement for us to select your firm's program over the programs 
of the other firms we have reviewed, you have agreed with us to condition the payment of 
a portion of your firm’s management fee on the occurrence of certain events. Each of 
these events (collectively, "Triggering Events") is set forth below: (a) performance of 
investment management services to the Fund (as defined below) for our benefit, in 
accordance with that certain Investment Management Agreement, dated [as of insert 
date ] between [Presidio] and ("Fund"), 

including without limitation delivery to us of market research and analysts' reports and 
access to your investment advisors and strategists by telephone and e-mail to monitor the 
progress of the program and the markets in which it is invested; (b) delivery to us of an 
opinion from KPMG in substantially the same form and substance as the draft opinion 
previously delivered to us, and such opinion is not subsequently withdrawn; (c) delivery 
to us of an opinion from Brown & Wood LLP concurring with the opinion delivered 
pursuant to clause (b) above, and such opinion is not subsequently withdrawn; and (d) 
[anything else]. 

Subject to the terms and conditions of this letter, upon satisfaction of all of the 
Triggering Events, we agree to pay you the sum of $[wserf] as the balance of your firm's 
management fee ("Balance") for administering its program. If any of the Triggering 
Events shall not have occurred on [May 1], 1 999, then our obligation to pay your firm the 
Balance shall lapse, and we shall be under no further obligation to your firm in respect of 
the investment program. 
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Each of us agrees that until we have paid your firm the Balance or until our 
obligation therefor has lapsed, each of us will refrain from taking any of the following 
actions: (a) make any distribution or declare or pay any dividend in an amount that would 
reduce our combined net worth to below the Balance; (b) pledge or otherwise encumber 
any of our assets required to satisfy our payment obligation under the preceding 
paragraph; or (c) borrow any money or suffer any indebtedness which would reduce our 
net worth, considering our payment obligation under the preceding paragraph as a 
liability, below the Balance. 

[This letter shall constitute an amendment to the Investment Management 
Agreement.] 

We understand that the agreements contained in this letter reflect a special 
accommodation on your part. Therefore, you have asked us to keep the terms of this 
letter confidential. Also, we have asked you to keep our participation in your program 
and the terms thereof confidential, and you have agreed to do so. Notwithstanding the 
foregoing, if any party is requested by any third party or becomes obligated to disclose 
the terms of this letter or our participation in your program, such party shall give prior 
written notice to the other parties hereto to permit such other parties to quash any such 
request or obligation or to obtain an appropriate protective order. 

Except as expressly provided herein, there are no third party beneficiaries, 
intended or implied. This letter shall be governed by the internal laws of the State of 
New York, without regard to conflicts of law. The parties hereto agree that all actions 
arising under this letter shall be litigated only in the Supreme Court of New York or the 
Federal District Court for the Eastern District of New York. 

If this letter accurately reflects our agreement with you, please countersign and 
return an original of this letter to us. 

Very truly yours, 

[EACH SINGLE MEMBER LLC] 

Agreed to and accepted this _ 
day of November, 1999 

Presidio Growth, LLC 


By 

Name: 

Its: Managing Member 
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From /O-KPMG / OU=U S /CN= REC I PIENTS/CN=64 1 60 

From r /0“KPMG/OQ=US/CN=RECI PI ENTS /CN=64 1 60 

To : /O=KPMG/OU=US/CN=RECIPIENTS/CN=204 99 

Subject: BLIPS Billing 

Sent: 1999-12-17 18:03:55.179 

Date: 1999-12-17 18:03:S6.385 

X-Folder: Sales Assistance 

Jeff: 

Robin’s letters cannot be retrieved. 

My experience has been that if you hit. "reply" to Robin's message and included 
IS Team members from an address book, any attachments {Word or otherwise) are 
erased. 

If you still have Robin's original e-mail, with Word documents attached, could 
you please "forward" them to the rest of the team? 

This should preserve the original attachments. 

Thanks. 

— — -Original Message 

From: Eischeid, Jeffrey A 

Sent: Friday, December 17, 1999 11:48 AM 

To: Paule, Robin M; Warley, Carol G; Watson, Mark T; Schrier, John V; Baumann, 

Dale R; Belcher, Gregory P; Bickham, Randall S; Bloom, Richard J; Carbo, Deke G; 
Desany, Edmond H; Fergus, Terrence P; Gardner, John H; Gray, Mike - RALEIGH; 
Hasting, Carl D; Henderson, Trade K; Jandl, George P; Jordan, Robert M? Lees, 
Robert; Lipschultz, Brent S; Liston, Shannon L; Mccrimlisk, George H; McGrath, 
Kevin J; Nuckolls, John M; Ohle, John B; Pace, Katherine A; Pedersen, Robert A; 
Perez, Robert L; Pike, Ralph; Poreba, Edward W; Pye, Nicholas I; Ransome, Justin 
P; Remo, Dee Ann; Rivkin, David; Sanders, Russell T; Shatzman, Janice B; 

Slattery, Daniel M; Smolin, Jay M; Speiss, Timothy P; Spitz, William L; 

Staebler, Victoria A; Tendler, Neil J; Vail, Daniel T; Watkins, B M; Weems, 
Pamela D; Zaudtke, David P; Ziegelheim, Carol; Zysik, Jeffrey C; Schrier, John 
V; Stone, Tracy T 
Subject: RE: Invdices for BLIPS 

Don't forget to change the wire transfer instructions to those provided by your 
EMC. 

Original Message 

From: Paule, Robin M 

Sent; Friday, December 17, 1999 12:43 PM 

To: Warley, Carol G; Watson, Mark T; Schrier, John V; Baumann, Dale R; 

Belcher, Gregory P; Bickham, Randall S; Bloom, Richard J; Carbo, Deke G; Desany, 
Edmond H; Eischeid, Jeffrey A; Fergus, Terrence P; Gardner, John H; Gray, Mike - 
RALEIGH; Hasting, Carl D; Henderson, Trade K; Jandl, George P; Jordan, Robert 
M; Lees, Robert; Lipschultz, Brent S; Liston, Shannon L; Mccrimlisk, George H; 
McGrath, Kevin J; Nuckolls, John M; Ohle, John B; Pace, Katherine A; Pedersen, 
Robert A; Perez, Robert L; Pike, Ralph; Poreba, Edward W; Pye, Nicholas I; 
Ransome, Justin P; Remo, Dee Ann; Rivkin, David; Sanders, Russell T; Shatzman, 
Janice B; Slattery, Daniel M; Smolin, Jay M; Speiss, Timothy P; Spitz, William 
L; Staebler, Victoria A; Tendler, Neil J; Vail, Daniel T; Watkins, B M; Weems, 
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Pamela D; 
V; Stone, 
Subject : 


Zaudtke, David P; Ziegelheim, 
Tracy T 

Invoices for BLIPS 


Carol; Zysik, Jeffrey C; Schrier, John 


As it now appears that Presidio will be facilitating the payment of our 
invoices, it would save them (and our clients) a lot of time and effort if we 
standardized our wire instructions to them. I have prepared a cover letter and 
wire instructions which I sent out with my invoices. All the client has to do 
is sign the bottom of the wire instructions and fax to Kerry. You should, of 
course, fill in the blanks with their LLC name and the amount to be wired. 

Attached are the letters. 

« File; invoice cover letter » « File: WIRELETTER21.DOC » 


Robin Paule 
KPMG Warner Center 
(818)227-6934 PHONE 
(818)227-6964 FAX 
rpauleS kpmg . com 
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From /0=KPMG/OU==US/CN=RECIPIENTS/CN=18293 
From: /0=KPMG/0U=US/CN=RECIPI£NTS/CN=18293 
To: /O—KPMG /00= US / CN-RECI P I ENTS/ CN= 204 99 
Subject: COINS 

Sent: 2000-05-19 19:57:19.508 
Date: 2000-05-19 19:57:20.701 
X-Folder: Presidio alliance 
X~ Attachments: Attachments\ALTA[5] .DOC 

Jeff - 

I believe we definitely need a new agreement with Presidio, as the contemplated 
approach is considerably different than the prior approach. (Among other things, 
it’s not our intention to participate in implementation of the strategies, it’s 
not our intention to "exploit" derivatives of the strategy, and we would no 
longer agree- to maintain the confidentiality of tax products developed by 
Presidio.) Also, I think we should have a more robust agreement that would 
cover such things as Presidio's primary responsibility to register the strategy 
if registerable and Presidio's commitment not to offer the strategy under 
conditions of confidentiality. I'll defer to the judgement of OGC on this, but I 
think it might be a good idea to include a mandatory arbitration provision in 
the event of disputes concerning the agreement or legal claims arising from the 
services contemplated by the agreement. Steve generally doesn't get involved in 
contractual matters, but perhaps he could help in getting a new agreement 
drafted or reviewed by OGC on an expedited basis. Presumably, the new agreement 
with Presidio would be substantially the same as the agreement we will need with 
Helios . 

Also, it probably would be appropriate to submit a "renewal" of the Presidio 
alliance form, given that what we are proposing to do is quite a bit different 
than what was described on the original alliance form. 

Larry 

Original Message 

From: Eischeid, Jeffrey A 

Sent: Friday, May 19, 2000 9:22 AM 
To: DeLap, Larry 

Subject: RE: COINS & Presidio 

Attached is the Presidio operating agreement. It has now expired and is 
"extendable" . 

I don't have an electronic copy of the COINS opinion but will see if I can get 
one and, if not, will scan a hard copy. 

Jeff 


Original Message 

From: DeLap, Larry 

Sent: Friday, May 19, 2000 10:51 AM 

To: Eischeid, Jeffrey A 

Cc: Brockway, David H; Smith, Richard H (WNT) 

Subject: COINS 

Jeff - 
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Can you get to me an electronic white paper or generic opinion on COINS. If all 
we have is a hard copy of a generic opinion, can you have that scanned into an 
electronic copy. 

Larry 
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[DRAFT 5/31/00 


June 2000J {August 19, 1998) 

PERSONAL & CONFIDENTIAL 
{Mr; John Larson} Presidio Advisors, LLC 
470 Third Street, Suite 210 
San Francisco, California 94107 
[Attention: Mr. John Larson 

Ladies and GentIemen:J ( D e ar - J o hn :} 

This letter [agreement (the “Agreement”)} amends and restates the Operating 

setting forth the terms of KJPMG {Fea t Mar wi ck } LLP's (“KPMG”) agreement with 
Presidio Advisors, LLC (“Presidio”) regarding a [short option investment strategy, 
therein referred to as aj foreign leveraged investment strategy (the “Strategy”) {and 
ce rt ain ot her tax a dva ntag e d -s trat e gi e s.) [. [Note: Is this correct or is the short option 
investment strategy a new strategy for which we are creating a new agreement?]! 


I. [L Commercial Exploitation - of th e-S tr at egy} [Cooperation Agreement] 

A. KPMG and Presidio shall work together {fr o m - tim e totim e in conn e ction with} 
[to provide certain services relating to the} implementation of the Strategy 


b [by] individual investors, which [investors} may 
include limited liability companies, family limited partnerships-fror} [and} trusts 
established by such investors (each referred to herein as {-I n vest or” )} [an 
"Investor”) and the implementation of such other tax advantaged strategies 
by Investors as may be mutually agreed upon by the parties from time to 
time. For purposes of this agreement, a “Strategy Transaction” is defined as 
[a transaction with an Investor which encompasses all aspects of the 
engagement of KPMG and Presidio by such Investor through the conclusion 
of [such parties’] delivery of services relating to the implementation of the 
Strategy)]. [ 


] Any Investor for whom GAAP basis financial statements are prepared shall be 
advised to discuss accounting for the Strategy with their independent 
accountants. 


Permanent Subcommittee on Investigations 

EXHIBIT #99s 


Proprietary Material 
Confidentiality Requested 


KPMG 0029801 




2534 


Presidio Advisors, LLC 
Page 2 


4 


B . K P MG 's Co mpen s a t o r 


}[B.] KPMG and Presidio shall [separately] enter into -{sepa ra t e } contracts with each 
Investor (and) [providing for, among other things, the] fees payable to KPMG 
or Presidio {wiH}[, as the case may be. The fees payable to KPMG and 
Presidio shall] not be dependent on the services }ef} [provided by] the other. 
[KPMG and each] Investor (and - KPMG wi l l} [shall] mutually agree on 
KPMG's fee, which shall reflect the complexity of KPMG’s role and value of 
KPMG’s services. Such fee (will) [shall] not be dependent on the amount 
invested in, {inv e stm e nt s } [investment] results of, -{ non on } [or] tax savings 
projected or achieved from, the Strategy. -{ 


Fon4he- purpo ses- of -t h i s Agr ee ment, th e transact i on -sb alhb e- d e fined t 

r of K PMG s -d efrv e f y - o f - s* 


j-aH-aspeets- of -i h e 
*}KPMG 


shall not receive a fee from Presidio for any Strategy Transaction, either directly- 
or indirectly. 


o’s Commitments] 


A. 


Presidio hereby grants KPMG a right of first refusal [with respect to the use of 
the Strategy and] {to e xpl o it any pr e ducts - that ar -e d e riv e d from -t h e Stra t egy on 


BrKPMG-s halbr e vi ew-S fr a t e gy d e rivativ e ^) i n a tim e ly - 


1 other tax-based products 


[developed or to be developed by] Presidio -{devel o ps} 


B. Presidio shall use reasonable efforts to refer opportunities for accounting !, taxj 
and { con s ult ing} (tax] services to KPMG. 

C. In each Strategy Transaction, Presidio shall ensure that the Investor 
implementing the Strategy is offered an opportunity to acquire a position in the 
shares of multiple alternative foreign entities, which shall include a balance 
among foreign entities that are clients of KPMG for which independence is 
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Presidio Advisors, LLC 
Page 3 


required and non-clients of KPMG for which independence is not required. 

D. {&{- Presidio’s development costs shall be borne by Presidio. 

E. [[To the extent required by law (as reasonably determined by KPMG),] 

Presidio shall (i) register the Strategy with the Internal Revenue Service in 
accordance with Section 6111 of the Internal Revenue Code of 1986, as 
amended (the “Code”) and (ii) maintain a list of Investors in the Strategy 
under Section 6112 of the Code. 

Ill] {IV}. KPMG’s Commitments 

A. {At} KPMG may from time to time introduce Presidio to its clients who are 
considering the implementation of the Strategy. 

A. (Br KPMG s hall maintain th e confid e ntiality of tax products d e v el op e d - b y 
Presidio, subj e ct - to l e gal and r e gula to ry disclo s ure r e qu i rements: C.} KPMG’s 
development costs shall be bome by KPMG. 

IV. [Arbitration and Governing Law 

A. Any controversy or claim arising out of or relating to this Agreement 
shall be settled by arbitration administered by the [American Arbitration 
Association] [CPR Institute] in accordance with its Commercial Rules and 
judgment on the award rendered by the arbitrator may be entered in any 
court having jurisdiction thereof. The arbitration proceeding shall be 
conducted in New York City, New York. The arbitrator shall have the 
authority to award any remedy or relief that a court of competent 
jurisdiction could order or grant, including, without limitation, the issuance 
of an injunction. However, either party may, without inconsistency with 
this arbitration provision, apply to any court having jurisdiction hereof and 
seek interim provisional injunctive or other equitable relief until the 
arbitration award is rendered or the controversy is otherwise resolved. 

Except as necessary in court proceedings to enforce this arbitration 
provision or an award rendered hereunder, or to obtain interim relief, 
neither a party nor an arbitrator may disclose the existence, content or 
results of any arbitration hereunder without the prior written consent of 
both parties. The parties acknowledge that this Agreement evidences a 
transaction involving interstate commerce. Notwithstanding any choice of 
law provision included in this Agreement, the United States Federal 
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Presidio Advisors, LLC 
Page 4 


Arbitration Act shall govern the interpretation and enforcement of this 
arbitration provision. 

B. This Agreement shall be governed by the laws of the state of New York. 
V. Indemnification 

Presidio shall defend, indemnify and hold harmless KPMG and its affiliates and 
their respective officers, directors, partners, principals, employees and agents and 
their respective successors and assigns from and against any and all claims, losses, 
liabilities, damages and expenses (including, without limitation, reasonable 
attorneys’ fees) arising from the acts or omissions of Presidio or its subcontractors, 
or any of their respective officers, directors, partners, principals, employees, 
agents, successors or assigns, except and only to the extent that any such claims, 
losses, liabilities, damages and expenses arise solely as a result of the willful 
misconduct of KPMG or its authorized representatives. 

VI] |V}. Term of the Operating Agreement 

This Agreement shall have a term of twelve (12) months, running from the date of 
Presidio’s counter-signature below, and the term may be extended by mutual written 
agreement. Notwithstanding the foregoing, either party may terminate this Agreement at 
any time upon thirty (30) days prior written notice thereof. 

(VII. Assignment 

Neither party may assigns its right or delegate its obligations under this 
Agreement, whether by operation or law or otherwise, without the prior written 
consent of the other party. The rights and liabilities of the parties under this 
Agreement shall bind and inure to the benefit of the parties’ respective successors 
and permitted assigns. 

vni] No Creation of a Joint Venture 

By execution of this agreement, KPMG and Presidio agree that they are not engaged in 
any actual or implied form of joint venture. 


Please indicate your agreement -ftef (with] the foregoing by signing the enclosed copy 
of this -( letter - } - (Agreement] and returning it to us. 
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Presidio Advisors, LLC 
Page 5 


Very truly yours, 


}[LLP 


Name:] Jeffrey A. Eischeid 
{Title:] Partner 

i 

JAErfst 

J A EWfc T A v DQC ) 

ACCEPTED: 

Presidio Advisors, LLC 


Name: Date 

Title: 
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Page 1 of 2 


Q2. There could be another bank but not Citibank. Citibank will not do these kind of trades. We could 
use DB AIG NatWest and BOA if necessary. 

Q3. Yes. We are already doing it by providing clients with all investment banking research. I gave 
Matt access to the bank's web sites but I'm happy to do it again. 

Amir. 


— Original Message — 

From: Kerry Bratton 

To: AmiC-MaKov. ; Dgbra Fagan ; E ric L ong ; Isabel Perez ; John Larson ; Renee Marchese ; Bob Pfaff ; Steven 
Buss 

Sent: Sunday. July 23. 2000 12:32 PM 
Subject: KPMG Meeting 

The meeting with the KPMG sales team was a success. I have listed the participants at the end of the 
message. 

I discussed the structure outline, binary trades, timeline, process and documents. Each participant 
received a package that included all of the template transaction documents which will be executed by 
the Investor. 

They understand that we are ready to do transactions and they know what we need from 
KPMG/Investor to start the process. 

Thanks for everyone's hard work in getting the materials ready to distribute. KPMG was very 
impressed with the package. 

There are a few follow up items resulting from the meeting. 

1 . KPMG (Carl, Dale & Deke) needs clarification on the law firms that are issuing opinions. Their 
understanding is that they can give each investor a choice between a Brown & Wood or Holland & 
Hart opinion. 

2. Shannon Liston inquired as to the possibility of adding another bank. She wanted to see if the 
Citibank option could be pursued. There is a private banking person at Citibank that is opposed to his 
clients doing these deals if it means they must open an account at another bank. Just wanted to make 
you aware of her comment/question. 

3. Matt Heil (David Rivkin's manager), wanted to know if there will be investment materials such as a 
package of articles. 


Participants: 
Dale Baumann 
Deke Carbo 
Carl Hasting 
Jack Nuckolls 
Erika Quock 
Shannon Liston 
Matt Heil 
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Page 2 of 2 


(4 other managers - don't know names) 
Missing: Robin and Dave Rivkin 
Kerry Bratton 

Presidio Advisory Services, LLC 
Phone: (415) 284-7282 
Fax: (415)284-7284 
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August 28, 1998 

KPMGFee Schedule (revision) 


Deal size 

Std Fee 

B&Wadi. 

As adjusted 

$20- $25 

110 bps 

3.9 

106.1 bps 

$25 - $30 

115 bps 

5.9 

109.1bps 

$30 - $35 

120 bps 

7.3 

112.7 bps 

$35 - $40 

125 bps 

8.3 

1 16.7 bps 

$40 - $45 

130 bps 

9.1 

120.9 bps 

$45- $50 

135 bps 

9.7 

125.3 bps 

(4 

LA 

O 

6* 

S' 

O 

135 bps 

10.5 

124.5 

$60 - $70 

135 

11.2 

123.8 . 

$70- $80 

135 

11.7 

1233 

$80- $90 

135 

12.1 

122.9 

$90 -$100 

135 

12 V ' 
12.8 

122.6 

$100- $125 

135 

122.2 

$125 -$150 

135 

13.2 

121.8 


Note - B&W adjustment based on 30 bps std fee 
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r /O=KPMG/OU=US/CW=RECXFIEKT3/CN=41900 
r: .r. : /0=KPMG/OU=US/CN=RECIFIENTS/CB=4 1900 
I - : : /O=KPMG/OU=US/CN=RECIPIENT£/CN=204 99 
Subject: FLIP opinions for 
>r.t: 1998-11-09 18:46:14.510 
bate: 1998-11-09 18:48:14.682 
X- Folder : FLIP Opinions 

Jeff, 

This message is a status update on George McCrimlisk’s FLIP opinions. I have 
: <s quested a copy of these opinions from George for the profitability 
• -* ! -ulations. In addition, Brown & Wood requested a copy of the 

opinions to issue their opinion. I left George a voice mail to let him 
know that Brown & Wood needed a copy of the finalized opinions. 

?.ngi e 


REDACTED 
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MEMORANDUM TO RANDY BICKHAM 
GEORGE THEOFEL 


R.J. Ruble 


December 3, 1998 


Re: BLIPS 


In looking at the bond premium rules in another context (i.e. a legitimate deal), I found an 
issue that we need to address for BLIPS. As I read it, the treatment of bond premium received 
by an issuer is governed by Treas. Reg. 1.61-12(c) and Treas. Reg. 1.163-13. The latter treats the 
premium as an offset to the issuer's interest deduction. The former provides that it is not included 
in income when received and by reference to the latter (see, Treas. Reg. 1.163- 13(f), Example) 
but rather becomes part of the bond's issue price. Treas. Reg. 1.61- 12(c)(2) also addresses what 
happens when a bond is repurchased at a premium or discount, computed by reference to its 
issue price If there is a premium paid it is deductible, but if there is a discount it is income.The 
regulation then cross references to section 108. 

If we hypothesize a lone to Investor of 100 principal amount, and the investor is paid 50 
of bond premium, the investor’s adjusted issue price is 150. When the investor transfers the 
assets subject to the loan to the partnership, I have always assumed that the partnership's 
acquisition of the property subject to the loan is governed solely by section 721 etc. Is this true. 
Could 1.61-12 over ride. Even if it did could we also say that the drop down of he amount equal 
to the premium would create an offsetting deduction. Am I worrying too much? 

Lastly, on the fixed versus floating rate issue, treas. Reg. 1.1275~6(cX2) gives the IRS the 
power to integrate interest hedges and debt, even if they are not otherwise a perfect 1275-6 
hedge. I am concerned that if we set up a fixed rate premium loan and hedge it into floating, the 
IRS can arbitrarily integrate it under this regulation and cause it to be treated as a floating rate 
loan. Consequently, I think we have to get to the stage where we're happy with BLIPS using a 
floating rate loan. 


//Documents •// - 


Permanent Subcommittee on Investigations 


EXHIBIT #100c 


M0208673 

SIDL-SCGA083244 




2543 


From / 0= KPMG /0U=US / CN=R£C I PIENTS/CN=4 1 900 
From: /0“KPMG/0U=US/CN=R£CXPIENTS/CN=4 1900 
To : / 0=KPMG / 00-0S / CN=R£C I P I EN TS / CN= 204 99 
Subject: FLIP Transaction Documentation 
Sent: 1998-12-04 15:39:33.628 
Date: 1998-12-04 15:39:33.785 
X- Folder: FLIP Opinions 

Jeff, 

I spoke to Kevin Pace regarding these two transactions. These transactions 
occurred in Feb. 1998. Evidently, we were out of the FLIP business at this 
time. The clients persisted on doing a FLIP. The clients were told we would 
not write a FLIP opinion for them. Richie coordinated with R.J. for B&W to 
write the sole opinion and B&W was paid double (100k per opinion) . KPMG was 
also paid a fee (less the extra 50 that went to B&W) . We do the individual tax 
work for these clients and Kevin will rely solely on the B&W opinion. 

Kevin was left out of the loop when Richie left and was not sure of the status 
of these opinions. He is missing documentation from Kerry. I told him that I 
would check with R.J. on the status of the B&W opinion and would help him get 
documentation from Kerry. 

Please advise. 

Angie 

Original Message 

From: Eischeid, Jeffrey A 

Sent: Thursday, December 03, 1998 2:41 PM 

To: Napier, Angie 

Subject: RE: FLIP Transaction Documentation 

First I’ve heard as well. I wonder why (ask Kevin) we’re not writing the 
opinion and why they don't have opinions for tax returns already prepared. 

Original Message 

From: Napier, Angie 

Sent: Thursday, December 03, 1998 9:25 AM 
To: Eischeid, Jeffrey A 

Subject: FW: FLIP Transaction Documentation 

Importance: High 

Jeff, 

I have not heard of these two deals- they are not on the FLIP master list. Can 
B&W be the sole issuer of a FLIP opinion? I have not heard of a situation where 
we did not write the opinion first. 

I will call Kevin after I hear back from you. I can help him with getting 
documentation, coordination with B&W, etc. 

Angie 


Original Message 

From: Pace, Kevin A 

Sent: Wednesday, December 02, 1998 7:21 PM 
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To: Napier, Angie 

Subject: FW: FLIP Transaction Documentation 


Angie: 


Would you please call me, KPMG is not issuing the opinion letter on my FLIPS. 
Brown and Wood is the sole issuer and R.J. Rubel is supposed to be working on 
the opinion letters according to Kerry at Presidio. However, I have not 
verified this with R.J. Do you have the documents for my FLIPS, 

? Will B&W attach them to 


its opinions? 


Please let me know what you think. 


Thanks . 


Original Message 

From: Paule, Robin M 

Sent: Wednesday, December 02, 1998 6:06 PM 
To: Pace, Kevin A 

Subject: RE: FLIP Transaction Documentation 

Kevin: 

I apologize for the delay in getting back to you. Presidio should provide you 
with all the documents for all trades, including those engaged in by the Foreign 
LP. You might want to talk to Angie Napier in the Atlanta office to see if she 
has copies of the documents. Kerry was giving them all to her since she was 
coordinating the issuance of opinion letters for all FLIP deals. 

I would, at a minimum, keep copies of all the documents we are attaching to the 
KPMG opinion letters. I have attached a sample of the exhibits we are 
attaching. 

The Brown and Wood opinion is generally being issued based on (and subsequent 
to) the KPMG opinion. Since KPMG is not issuing an opinion, I would check with 
Angie Napier and she can call RJ Ruble to make sure he has all the info. 

My guess is that B&W is not working on your opinion since they may be waiting 
for a KPMG opinion. I would again remind Angie of this and have her contact 
B&W. 

Hope you had a nice Thanksgiving. 

Robin Paule 

Original Message 

From: Pace, Kevin A 

Sent: Tuesday, November 24, 1998 6:07 AM 
To: Paule, Robin M 

Cc: Hartley, Richard S 

Subject: FLIP Transaction Documentation 

Robin : 

One quick question. Kerry at Presidio has given me the basis shift number being 
equal to the amount of purchase price of DB stock by the Cayman company, I 



Proprietary Material 
Confidentiality Requested 


KPMG 0028338 



2545 


understand that the number is the correct amount. However, Presidio has not 
provided any of the supporting documentation, i.e., the redemption documents 
between the Cayman company and DB. I have the document evidencing the purchase 
of the DB stock by the Cayman companies. 

What information did you and must I receive and keep in the tax file to support 
the section 302 basis shift? I am presuming that we need all the underlying 
documents between the Cayman companies and DB to support the tax opinion letter 
and the basis shift. 

Kerry told me that R.J. Rubel is currently working on my tax opinion letters. 
Will the supporting documentation come from R.J. Rubel or do I need to ask Kerry 
to send my the complete investment file? FYI, KPMG is not issuing the opinion 
letters on my FLIPS, only Brown and Wood. 

Thanks . 
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From rruble6brownwoorj.law.com 

Received: from kpmg.com (p0016c22 . kweb. us . kpmg.com (10.1.206.4]) by 
raeomexc09.kweb.us.kpmg.com with SMTP (Microsoft Exchange Internet: Moil Service 
Version 5.5.2448.0) 

id TPC78ZYS; Fri, 24 Sep 1999 19:27:48 -0400 
Received: from pa0016cl.kpmg.com by kpmg .com(Pro-8 . 9. 2/Pro-8 . 9. 2) with ESMTP id 
TAA24046; Fri, 24 Sep 1999 19:27:47 -0400 (EOT) 

Received: by pa0016cl.kpmg.com; id TAA23831; Fri, 24 Sep 1999 19:27:45 -0400 
(EDT) 

Received: from nyfwl .brownwoodlaw.com (208. 140. 184 . 10) by pa0016cl.kpmg.com via 
sroap (3.2) 

id xnta023768; Fri, 24 Sep 99 19:27:25 -0400 
Received: by nynotes2.brownwoodlaw.com (Lotus SMTP MTA vl.2 (600.1 3-26-1998)) 
id 852567F6. 0080E045 ; Fri, 24 Sep 1999 19:27:40 -0400 
X-Lotus-FromDomain: BWLLP 

From: "R. J. Ruble" <rruble@brownwoodlaw.com> 

To: eischeid@kping.com, rbickham@kpmg.com 

Message-ID: <852567F6. 0080DDEE. 00@nynotes2 . brownwoodlaw. com> 

Date: Fri, 24 Sep 1999 19:27:27 -0400 
Subject; B&W Draft Opinion 
X- Folder: BLIPS 

X-Attachments: "Attachments\B&W Draft BLIPS opinion letter.doc" 

Here's our opinion. In going throgh it I noticed some minor changes 
that need to be made to both. I have put in an assumption about functional 
currency, I don't think yours has it and we probably both- want it as a rep. 
There are a number of investor reps in the text that aren't in the Reps 
section. I think that they should go in there. I also think we should 
figure out whether we want more in the way of representations from the 
Investor's single owner. We both need to get our aggregation opinions 
ready. Lastly, we probably both need a set of fresh eyes to go over the 
opinions one last time. At this point I’m not sure that I have anyone. Do 
you and if so could I prevail on him/her to look at mine as well? A 
side-by-side is also a good idea to make sure we each cover everything the 
other has. 

Forwarded by R. J. Ruble /NY/BWLLP on 09/24/99 07:20 

PM 


R. J. Ruble 
09/24/99 07:20 PM 

To: drivkin@kpmg.com 

cc: 

Subject: B&W Draft Opinion 

Attached is a draft of our BLIPS opinion as you requested. I apologize 
about the delay. It will probably go through another round of clean up, but 
it is substantially completed. 

(See attached file: B&W Draft BLIPS opinion letter.doc) 


(UUEncoded file named: B&W Draft BLIPS opinion letter.doc follows) 
(Its format is: Lotus Manuscript 1.0 ) 
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BROWN & WOOD LLP 
NEW MATTER MEMORANDUM 


Matter No.: OOOji-l Blue Sky No.: 

Office; New Yoik New Client Q Existing Client [ 


MANAGEMENT COMM. j }/Cf. /f<j 

BILLING PARTNER/RECORD S j l/ijff j 
LAWYERS A OTHER S i/tffff 


Client No: 70160 


Full Client Name; KPMG Peat Marwick LLP 


Short Client Name: KPMG 


(15 characters) 
Address: 3 Embarcadero Center 
Suite 2000 

San Francisco, CA 94111 


. Matter Description: BLIPS 


Client Contact: Randy Bickham 
Title: 


Telephone: 415-955-5132 Fax: 415-397-1 128 


Billing Partners): 1595 R.J. RUBLE Referred by: 

Other Lawyers: . 


STATEMENT OF MATTER (Please include legal issues, alleged violations and relief sought): Tax Advice. 


LINE OF BUSINESS CODE & DESCRIPTION 150 

GEOGRAPHIC CODE 100 UNITED STATES 

STATUTE OF LIMITATIONS: Applicable Q Not Applicable K Expiration Date: 
BILLING INSTRUCTIONS, REMARKS & COMMENTS: 


At time of baling, the Finn itemizes the disbursements separately unless there is an agreement with the client that 
our fee includes disbursements. If there is such an agreement, the fee charged should be sufficient to cover the fees 
and disbursements. Is therp^i agreement with the client that our fee includes disbursements? Yes ® No O 


Approved: 


zz 


maty 6. 19 
(Date) 


Ip- Me 


(Member of Management Committee for New Clients Only) 


(Date) 


Completion of Side 2 u required for al! Udgation matters and when conflict-of-interest check b requested. 
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Unknown 

From: Bicfeham. Handed 3 

Sent: Sunday. February 07. 1989 331 PM 

To: Uoinn, SturvKnL: Efcschckl. Jeflrey A; y ( ubleObwnwodUw.caii';'jlhaoW«'icaipaa«»': 

1enosicalkapresSdioadv.com': ypfaAOprosidioedv.cfim'; Tarsnnepresidnai1t.com' 

Subject BUPSFnilOtaH 

Importance: Hgh 


Attached k «te final version of *a opinion that «* be submitted to OPP, subject to last mhule edttng edit reaped to 
OiOTSadton 1001 Issues by Shannon* Monday. Please review «w opinion on Monday and giro me a caltvith any 
changes. Finely, I anted Ifca to hank toe Miking group tor everyone's cofectrreettons In gating tie opinion to this 
stage. 



Mips I44K Ulfi f|4K 

ntraV 


Proprietary Materia! 
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From rruble@brownwoodlaw.com 

Received: from usnssexcl8.kweb.us.kpmg.com (localhost [127.0.0.1]) by 
usnssexcl8.kweb.us.kpmg.com with SMTP (Microsoft Exchange Internet Mail Service 
Version 5. S. 2448.0) 

id QGPHDWVF; Wed, 4 Aug 1999 10:37:01 -0400 
Received: from kpmg.com (unverified) by usnssexcl 8. kweb.us.kpmg.com 
(Content Technologies SMTPRS 2.0.15) with SMTP id 
<B000018 957 4 Qusnssexcl 8 . kweb . us . kpmg . com> ; 

Wed, 04 Aug 1999 10:36:53 -0400 

Received: from p0015c01.kpmg.com by kpmg. com {Pro-8. 9. 2/Pro- 8. 9. 2) with ESMTP id 
KAA12501; Wed, 4 Aug 1999 10:36:53 -0400 (EDT) 

Received: by p0015c01.kpmg.com; id KAA14124; Wed, 4 Aug 1999 10:36:49 -0400 
(EDT) 

Received: from nyfwl.brownwoodlaw.com(208.140.184 .10) by p0015c01.kpmg.com via 
smap (3.2) 

id xma011937; Wed, 4 Aug 99 10:33:22 -0400 
Received: by nynotes2. brown woodlaw. com (Lotus SMTP MTA vl.2 (600.1 3-26-1998)) 
id 852567C3.004FB35F ; Wed, 4 Aug 1999 10:30:32 -0400 
X-Lotus-FromDomain: BWLLP 

From: "R. J. Ruble" <rruble@brownwoodlaw.cozn> 

To : rbi ckharaQ kpmg . com 
Cc: eischeid@kprag.com 

Message-Id: <852567C3. 004D8426.00@nynotes2 .brownwoodlaw.com> 

Date: Wed, 4 Aug 1999 10:31:48 -0400 
Subject: BLIPS - Guaranteed Payments 
X-Folder : BLIPS 

I've given further thought to our conversation last night and spent 
some time talking to a couple of my partners. Where we are coming out is 
as follows: 

Class A Partner: A guaranteed payment would give the IRS an 

extremely good shot at taking the position that he is not a partner. In 
large part this is due to the economics as I understand them. The B 
partners get a guaranteed return of 12% of their investment, regardless of 
how long they are in the deal. This would give them an entrepreneurs type 
of return and would put a significant crimp in the ability of the A partner 
to get such a return. The A's guaranteed payment, which is likely to be 
the only or the significant piece of the A's return could then be merely as 
a contractual arrangement in which the A puts up $X on day one with an 
assured $Y return and a possibility of some upside. The downside risk of A 
has been fixed and the upside is remote. It is hard to say what it is , but 
all the IRS has to do is to demonstrate that it is not a partnership 
arrangement under Culbertson, etc. With limited downside and limited 
upside this may not be hard to do. We would consequently be very 
uncomfortable having to give an opinion in such circumstances. 

Class B Partner: Notwithstanding what I said above regarding 

the B’s entrepreneurial return, the fact that the return seems to arise 
primarily from the guaranteed payment could give the IRS the opportunity to 
attack the partner status of the Bs. (Consistency has never been the IRS' 
strong pointy in litigation.) This is particularly true after the IRS 
success in ASA Investerlings . I have heard that agents are now raising this 
issue wherever it can be advantageous to the IRS. The downside is that if 
the Bs are not partners, then the redemption of the A is a partnership 
termination and the A's basis would get reduced under Section 705(a)(2)(B) 
as we have discussed. The seemingly simple solution is to have Presidio 
use two partners. (Their aggregate investment could be the same, just 
split.) I had suggested this earlier, but now I find that it was rejected. 

Proprietary Material 
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My guess is that Hale & Dorr found some regulatory issue, but I don't know 
for sure and I'd like to explore it. The second partner does not have to 
foe a manger and I am aware of a number of investment partnerships in which 
the manager invests as a limited through a separate entity. Although we 
don't feel quite as strongly about this as the first situation, it is 
troublesome that we haven't explored in depth a seemingly easy fix to an 
issue that could cause the investor to lose his tax benefits. 
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From rruble@brownwoodlaw.com 

Received: from usnssexcl6.kweb.us.kpmg.com {localhost (127.0.0.13) by 
usnssexcl6.kweb.us.kpmg.com with SMTP {Microsoft Exchange Internet Mail Service 
Version 5.5.2448.0) 

id RH9Z3GVR; Fri, 3 Sep 1999 10:24:20 -0400 
Received: from kpmg.com (unverified) by usnssexcl6. kweb.us. kpmg.com 
(Content Technologies SMTPRS 2.0.15) with SMTP id 
<B0001813938@usnssexcl6.kweb. us. kprog. com>; 

Fri, 03 Sep 1999 10:03:15 -0400 

Received: from pa0016cl.kpmg.com by kpmg.com {Pro-8,. 9.2/Pro-8 . 9 . 2) with ESMTP id 
KAA2G651; Fri, 3 Sep 1999 10:10:11 -0400 (EOT) 

Received: by pa0016cl.kpmg.com; id KAA13223; Fri, 3 Sep 1999 10:10:10 -0400 
(EDT) 

Received: from nyfwl .bxownwoodlaw.com (208 . 140. 184 . 10) by pa0016cl.kpmg.com via 
smap (3.2) 

id xma012664; Fri, 3 Sep 99 10:09:03 -0400 
Received: by nynotes2.brownwoodlaw.com (Lotus SMTP MTA vl.2 (600.1 3-26-1998)) 
id 852567E1 . 004DBE73 ; Fri, 3 Sep 1999 10:09:10 -0400 
X-Lotus-FromDomain: BWLLP 

From: "R. J. Ruble" <rruble@brownwoodlaw.com> 

To: rpedebse@kpmg.com 
Cc: eischeid@kpmg.com 

Message-Id: <852567E1.004DBCB9. 00@nynotes2 .brownwoodlaw. com> 

Date: Fri, 3 Sep 1999 10:09:02 -0400 
Subject: Preliminary BLIPS Draft 
X-Folder : BLIPS 

X-Attachments : "AttachmentsNKPMG BLIPS Prliminary Draft.doc" 

Attached is outr preliminary draft to meet your "read at the office only" 
needs. It will be cleaned and tightened up. It is also our policy to work 
with KPMG to develop a common factual statement, which has yet to be done. 
You'll notice our approach in laying out the opinions is different from 
KPMG's but that everything is there. 

(See attached file: KPMG BLIPS Prliminary Draft.doc) 

(UUEncoded file named: KPMG BLIPS Prliminary Draft.doc follows) 

(Its format is: Lotus Manuscript 1.0 ) 
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From: Susan L Sodano Sssodano@fcrownwoodiaw.com) 

Sent Monday. October 11. 1999 1:46 PM 

To: rtuckham@kpmg.com 

Subject: Demands for Release 


u 

RlP-doc 

Dear Mr. Bickhim, 

I have spoken with Angie last week regarding OFIS and BLIPS and we have 
come to two conclusions; 

'li"''"Kini?« will have to come to S-F. to go over the remaining 1999 OP IS 
deals with you so we can release them; and 

aT W sire going to hold all BLIP* opinions’ hostage until all OPIS (both 
1998 MTO1399) are finished) . 

The only way to secure release of your beloved BLIPS opinions will be 
to fork over the remaining OPIS opinions. Ha may be willing to negotiate an 
early release of the hostages, hue chis depends upon you. 

He will only speak to you! Do not contact the police: Do not delay! 
Your opinions’ lives way depend on it! Should you doubt our intentions, see 
the below attachment. 

Signed, 

The OPIS Slasher 

(See attached filet RIP. doc) 

•OUEncoded file named; RIP. doc follows) 
tits format is: Lotus Manuscript 1.0 > 
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CASH RECEIPTS 

FOR DECEMBER 10. 1999 


FARTHER 

RUBLE 


DATE 

12/10/99 

12/10/99 

12/10/99 

12/10/99 

12/10/99 

12/10/99 

12/10/99 

12/10/99 

12/10/99 


PEAT MARWICK - BLIPS - 
PEAT MARWICK - BMPS - 
PEAT WARWICK - BLIPS - 
PEAT MARWICK - BLIPS - 
PEAT MARWICK - BLIPS - 
PEAT MARWICK - BLIPS - 
PEAT MARWICK - BLIPS - 
PEAT MARWICK - BLIPS - 
PEAT MARWICK - BLIPS - 



12/10/99 PEAT MARWICK - BLIPS *“ 
12/10/99 PEAT MARWICK - BLIPS -j RgdaCted 
12/10/99 PEAT MARWICK - BLIPS \ 


PEES 

300. 000. 00 

2*0,000.00 

191.000. 00 

195.000. 00 
ISO. 12). Cl 

150.000. 00 

120 . 000 . 00 

90,000.00 

90.000. 00 

60.000. 00 
< 0 , 000.00 
11,700.00 


DISBS. TOTAL 

300.000. 00 

240.000. 00 

198.000. 00 

195.000. 00 

2, 176.39 183.000.00 

150.000. 00 

120.000. 00 

90.000. 00 

90.000 . 00 

60.000. 00 
60,000.00 
11.700.00 


Sum 1.695, 523.61 2,176.39 


1.697,700.00 



M01 37897 

SIDL-SCGA03931 5 
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CASH RECEIPTS 

POft DECEMBER IT, 1999 


farther 


PATE CLIEST - HATTER - PESCaiPTXOl* 


FEES PISBS- , TOTAL 


KOBLE 


12/17/99 PEAT KARMIC* 
12/17/99 PEAT MUMICZ 
12/17/99 PEAT HARWICH 
12/17/99 PEAT KAJWICX 
12/17/99 PEAT MARWICK 
12/17/9# PEAT HARWICH 
12/17/99 PEAT MARWICK 
12/17/99 PEAT MARWICK 
12/17/99 PEAS WARWICK 


SLIPS 

BLIPS 

SLIPS 

SLIPS 

BLIPS 

SLIPS 

BLIPS 

BLIPS 

BLIPS 



■900,000.00 

171.000. 00 

105.000. 00 

96.000. 00 

71.000. 00 

75.000. 00 

60.000. 00 

51.000. 00 

20.000. 00 


900.000. 00 

171.000. 00 

105.000. 00 

96.000. 00 
7t, 000.00 

75.000. 00 

60. 000. 00 

51.000. 00 

30.000. 00 


1,566,000.00 


M01 35691 
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CASK RECEIPTS 

FOR DECEMBER 27, 2*99 


DATS COIOTT - MATTER - CESCRIPTIOH 


DIS8S. 


TOTAL 


12/27/99 PEAT MARWICK 
12/27/59 PEAT MARWICK 
12/27/99 PEAT MARWICK 
12/27/99 PEAT MARWICK 
12/27/99 PEAT MARWICK 
12/27/99 PEAT MARWICK 
12/27/99 PEAT MARWICK 
12/27/99 PEAT MARWICK 
12/27/99 PEAT MARWICK 
12/27/99 PEAT MARWICK 
12/27/99 PEAT MARWICK 
13/27/99 PEAT MARWICK 
13/27/99 PEAT MARWICK 
12/27/99 PEAT MARWICK 
12/27/99 PEAT MARWICK 
12/27/99 PEAT KARWICX 
12/27/99 PEAT MARWICK 
12/27/99 PEAT MARWICK 
12/27/99 PEAT MARWICK 
12/27/99 PEAT MARWICK 
12/2T/99 PEAT MARWICK 
12/27/99 PEAT MARWICK 


BLIPS 

BLIPS 

BLI Bp : 'n T" "T"V :S ‘ 

Redacted 

BLIPS 
BLIPS 
BLIPS 
BLIPS 
BLIPS 
BLIPS 
BLIPS 
BLIPS 
BLIPS 
BLIPS 
BLIPS 
BLIPS 
BLIPS 
BLIPS 
BLIPS 
BLIPS 

Redacted .T 

BUBS 

kik -..Redacted"! 



554.000. 00 

225.000. 00 

113.000. 00 

110.000. 00 
iso. qoo . oo 

129.000. 00 

120 . 000 . 00 
120,000.00 
IDS. soo.oo 

93.000. 00 
91,500.00 

90.000. 00 

90.000. 00 
•4,000.00 

45.000. 00 
£6,000.00 
(0,000.00 

(0,000.00 

(0.000.00 

( 0 , 000.00 

30.000. 00 


S(4.000.GQ 

225.000. 00 

113.000. 00 
1*0.000. OG 

150. 000. 00 

129.000. 00 

120.000. 00 
120,000.00 
106. 500.00 

93.000. 00 
91,500.00 

90.000. 00 


<6.000.00 

<6,000.00 

60,000.00 

60,000.00 

60.000.00 

60,000.00 

(0,040.00 

30,000.00 


Sub 2.618,000.00 


M0177544 
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Its K RECEIPTS 

FOB TECEKBER 30, 1359 


ptxrvtn 


TATE CLIENT - MATTER - DESCRIPTION 


R'JBLE 


12/10/ 99 PEAT 
12/30/99 PEAT 
12/33/91 PEAT 
12/13/9) PEAT 
12/13/5) PEAT 
12/10/5$ PEAT 
12/10/59 PEAT 
12/10/ 9 J PEAT 
12/33/9) PEAT 
12/30/99 PEAT 
12/30/99 PEAT 
12/10/99 PEAT 
12/33/99 PEAT 
12/33/99 PEAT 
12/33/9) PEAT 
12/30/5) PEAT 
12/33/95 PEAT 
12/30/99 PEAT 
12/30/99 PEAT 
12/10/99 PEAT 
12/30/99 PEAT 
12/30/99 PEAT 


MARWICK - SLIPS 
MARWICK - SLIPS 
MARWICK - BLIPS 
MARWICK - 3LIPS 
KARWICX - 3LIPS 
MARWICK - BLIPS 
MARWICK - BLIPS 
MARWICK - BLIPS 
MARWICK - BLIPS 
MARWICK - BLIPS 
MARWICK - BLIPS 
MARWICK - BLIPS 
MARWICK - BLIPS 
MARWICK - BLIPS 
MARWICK - BLIPS 
MARWICK - BLIPS 
MARWICK - OPIS I 
MARWICK - BLIPS 
MARWTCK - BLIPS 
MARWICK - BLIPS 
MARWICK - BLIPS 
MARWICK - BLIPS 


£25,000.03 

426.300.30 
311 , 600 . 00 

237. 000. 30 

150. 000. 00 

171.000. 00 

150. 000. 00 

111.000. 30 

123.000. 00 

120.000. 00 

106.500.00 

105.303.00 
105,000.00 

103.530.30 

102.003.00 

17.003.00 
74.4S2.24 
47.S00.30 

40.000. 00 

60.000. 30 

51.000. 30 

33.300.00 

3.343,952.24 


033.30 

300.30 
0C0 .03 
SQ0.3C 
300. OC 
000.30 
S3C.30 
000 . 30 
300.03 
300.33 


300.03 

300.00 

3C0.03 


M0009450 

S1DL-SCGA006056 
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From /0=KPMG/00=US/CN=RECIPIENTS/CN=22637 
From : /0=KPMG/OU=US/CN=RECI PIENTS/CN=22 637 
To: /O=KPMG/OU=US/CN=RECIPIENTS/CN«20499 
Subject: Brown & Wood opinion letter - BLIPS 
Sent: 2000-02-09 23:47:19.620 
Date: 2000-02-09 23:47:20.22 4 
X-Folder : BLIPS 

Not a big deal, but contract nos. are always good. Total time is about 12 
hours. Let me know if there is anything else I can help with. 

Original Message 

From: Eischeid, Jeffrey A 

Sent: Monday, February 07, 2000 6:27 PM 
To: Liston, Shannon L 

Subject: RE: Brown & Wood opinion letter - BLIPS 

Shannon - Thanks for your help!!! Let me know if you can use a contract number 
for this project (including prior hours). 

Jeff 


-Original Message — 

From: Napier, Angie. 

Sent: Monday, February 07, 2000 5:34 PM 
To: Liston, Shannon L 

Cc: Mangieri, Jeffrey; Eischeid, Jeffrey A 

Subject: FW: Brown & Wood opinion letter - BLIPS 

Shannon, 

Thanks for your voice mail regarding the opinion letter template. Attached is 
the most updated template which has been approved by Mark Watson.* It would be 
helpful if you reviewed your analysis and brought it up to date using the latest 
version of the opinion letter. 

Thanks for your help in this matter, 

Angie 

« File: BLIPS OP1 FINALIZED l-30-00.DOC » 


Original Message - 

From: Napier, Angie 

Sent: Monday, February 07, 2000 9:06 AM 

To: Liston, Shannon L 

Subject: FW: Brown & Wood opinion letter - BLIPS 

Shannon, 

When would be a good time for us to discuss? Jeff Eischeid has promised the 
Brown & Wood opinion template ready in two weeks and we need your analysis. 
Please call me at (404) 614-8602. 

Angie 


-Original Message- 
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From: Napier, Angie 

Sent: Thursday, February 03, 2000 2:26 PM 

To: Liston, Shannon L 

Subject: Brown & Wood opinion letter - BLIPS 

Shannon, 

Will you please call me regarding the Brown & Wood BLIPS opinion letter. It is 
my understanding that you compared the KPMG opinion letter with the Brown & Wood 
opinion letter. I need to find out the results of your analysis. 

Thanks, 

Angie Napier 

Personal Financial Planning 
kpmg LLP 

Phone: (404) 614-8602 
Fax: (404) 222-3435 

tanapier8kpmg.com 


Our conclusions are limited to the conclusions specifically set forth herein and 
are based on the completeness and accuracy of the above-stated facts, 
assumptions and representations. If any of the foregoing facts, assumptions or- 
xepresentations is not entirely complete or accurate, it is imperative that we 
be informed immediately, as the inaccuracy or incompleteness could have a 
material effect on our conclusions. We are relying upon the relevant provisions 
of the Internal Revenue Code of 1986, as amended, the regulations thereunder, 
and the judicial and administrative interpretations thereof. These authorities 
are subject to change, retroactively and/or prospectively, and any such changes 
could affect the validity of our conclusions. We will not update our advice for 
subsequent changes or modifications to the law and regulations or to the 
judicial and administrative interpretations thereof. 

♦Jr************************************************************************ 


The information in this email is confidential and may be legally privileged. It 
is intended solely for the addressee. Access to this email by anyone else is 
unauthorized. 

If you are not the intended recipient, any disclosure, copying, distribution or 
any action taken or omitted to be taken in reliance on it, is prohibited and may 
be unlawful. When addressed to our clients any opinions or advice contained in 
this email are subject to the terms and conditions expressed in the governing 
KPMG client engagement letter. 
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Prom /0-KPMG/0U=US/CN=RECIPIENTS/CN=1877 4 

From: /0=KPMG/OU=US/CN=RECIPI£NTS/CN=18774 

To : /0*KPMG/OU'=US/CN= RECI Pi ENTS/CN=204 99 

Subject: OPIS opinions 

Sent: 2000-02-23 17:39:06.588 

Date: 2000-02-23 17:39:07.940 

X- Folder: OPIS 

And our opinions are estimated to be completed . . .? Is it 3/31, same as the 
BLIPS opinions? 


Original Message 

From: Eischeid, Jeffrey A 

Sent: February 23, 2000 6:25 AM 
To: Monahan, Jean C 

Cc: Rivkin, David? Napier, Angie; Mangieri, Jeffrey 

Subject: RE: OPIS opinions 

Should be out approx. 2 weeks after completion of our opinions. 

— - — Original Message 

From: Monahan, Jean C 

Sent: Tuesday, February 22, 2000 7:24 PM 

To: Eischeid, Jeffrey A 

Cc: Rivkin, David 

Subject: OPIS opinions 

Client just called, do we have an ETA on when we should be seeing the Brown & 
Wood OPIS opinions? It is my understanding the for both BLIPS and OPIS, B&W is 
using our opinion as the starting point for their opinion? Does this mean that 
we are looking at the end of March? 

Thank you. 

Jean Monahan 
kpmg LLP 

Phone: 619-525-3227 

Fax: 619-525-3395 
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From /0=KPMG/0U=US/CN=RECIPI ENTS/CN= 18774 
From: /O=KPMG/O0=US/CN=RECIPIENTS/CN=18774 
To: /O=KPMG/OU=US/CN==RECIPIENTS/CN=20499 
Subject: Redlined Brown & Wood opinion 
Sent; 2000-03-07 19:46:51.066 
Date: 2000-03-07 19:46:53.062 
X-Folder: Opinions - BLIPS 

Hi Jeff, 

We were wondering if you have heard from RJ and whether we can get a redlined 
version (comparing their current opinion template with the original one back in 
September) . Last time we communicated, it was determined that we should refrain 
from contacting RJ directly and to route all inquiries through you. 

Thank you. 

Jean Monahan 
kpmg LLP 

Phone: 619-525-3227 
Fax: 619-525-3395 
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From /0=KPMG/OU=OS/CN-R£CIP1ENTS/CN=18774 
From: /0=KPMG/00=US/CN=R£CIPIENTS/CN=18774 
To : /0=KPMG/0U=US/CN~RECI PIENTS/CN=204 99 
Subject: Redlined Brown & Wood opinion 
Sent: 2000-03-11 18:16:25.308 
Date: 2000-03-11 18:16:28.417 
X- Folder: Opinions - BLIPS 

Does this mean that he does not intend on providing a CompareRite version of his 
most recent opinion letter template with the one from September? 


Original Message 

From: Eischeid, Jeffrey A 

Sent: March 11, 2000 10:11 AM 
To: Monahan, Jean C 

Subject: RE: Redlined Brown & Wood opinion 

I'll discuss with RJ. He is likely to take the same position that KPMG has 
taken. 

Jeff 


— - — Original Message 

From: * Monahan, Jean C 

Sent: Tuesday, March 07, 2000 2:47 PM 

To: Eischeid, Jeffrey A 

Cc: Rivkin, David; Heil, Matthew C 

Subject: Redlined Brown S Wood opinion 

Hi Jeff, 

We were wondering if you have heard from RJ and whether we ‘can get a redlined 
version (comparing their current opinion template with the original one back in 
September) . Last time we communicated, it was determined that we should refrain 
from contacting RJ directly and to route all inquiries through you. 

Thank you . 

Jean Monahan 
kpmg LLP 

Phone: 619-525-3227 

Fax: 619-525-3395 
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From rruble@brownwoodlaw.com 

Received: fromusnssexc09.kweb.us.kpmg.com {{10.1.201.9}) by 

usnssexcOS. kweb.us.kpmg.com with SMTP {Microsoft Exchange Internet Mail Service 
Version 5.5.2650.21} 

id CYDGKTL3; Thu, 3 Feb 2000 10:13:15 -0500 
Received: from kpmg.com (unverified) by usnssexc09.kweb.us.kpmg.com 
(Content Technologies SMTPRS 2.0.15) with SMTP id 
<B0001200004@usnssexc09. kweb.us.kpmg.com> for <eischeid@kpmg . com>; 

Thu, 03 Feb 2000 10:13:06 -0500 

Received: from p00l6c50.kweb.us.kpmg.com by kpmg.com (Pro- 8 . 9. 2/Pro-8 . 9. 2) with 
SMTP id KAA06718 for <eischeid@kpmg .com>; Thu, 3 Feb 2000 10:12:37 -0500 (EST) 
Received: from p0016c23.us. kpmg.com ({199.207.255.23}) by 
pQ016c50. kweb. us. kpmg . com 

via smtpd (for p0016c22.kweb.us.kpmg.com {10.1.206.4}) with SMTP; 3 
Feb 2000 15:12:20 UT 

Received: from Nynotes3.Brownwoodlaw.com by p0016c23 .us . kpmg .com (Pro-8 . 9 . 3/Pro- 
8.9.3) with SMTP id KAA02028 for <eischeid@kpmg . com>; Thu, 3 Feb 2000 10:12:22 - 
0500 (EST) 

Received: by Nynotes3.Brownwoodlaw.com (Lotus SMTP MTA vl.2 (600.1 3-26-1998}) 
id 8525683A. 00539A3F ; Thu, 3 Feb 2000 10:13:09 -0500 
X-Lotus-FrofaDomain: BWLLP 

From: "R. J. Ruble" <rruble@brownwoodlaw. com> 

To: "Eischeid, Jeffrey A" <eischeid@kpmg. com> 

Message-Id: <8525687A.0053439E. 00@Nynotes3 . Brownwoodlaw. com> 

Date: Thu, 3 Feb 2000 10:12:37 -0500 
Subject: RE: RJ Ruble’s email 
X-Folder: Opinions - BLIPS 

Thanks. I'm happy to make substantive improvements to mine, but given the 
effort to get it through here, I do not want to make chances merely to 
satisfy someone drafting preferences. In addition, Gibson Dunn had our 
model before their clients entered the deal. Now that we're speaking about 
the opinions, did Shannon ever do the side by side comparison to make sure 
our legal analysis were compatible? Any changes she might suggest would be 
important . 
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From rruble@brownwoodlaw.com 

Received: from usnssexcl8.kweb.us.kpmg.com {localhost {127.0.0.1]) by 
usnssexcl8.kweb.us.kpmg.com with SMTP {Microsoft Exchange Internet Mail Service 
Version 5.5.2650.21) 

id KLF2PRBS; Thu, 18 May 2000 10:08:51 -0400 
Received: from kpmg.com {unverified} by usnssexclS . kweb.us . kpmg.com 
{Content Technologies SMTPRS 2.0.15} with SMTP id 
<B0013933420@usnssexcl8 . kweb. us . kpmg. com> for <eischeid@kpmg .com>; 

Thu, 18 May 2000 10:08:43 -0400 

Received: from p0016c50.kweb.us.kpmg.com by kpmg. com {Pro-8. 9. 2/Pro-8. 9.2) with 
SMTP id KAA13696 for <eischeid@kpmg . com>; Thu, 18 May 2000 10:08:42 -0400 {EOT} 
Received: from p0016c23.us.kpmg.com {{199.207.255.23)} by 
p0016c50 . kweb. us . kpmg .com 

via smtpd (for p0016c22.kweb.us.kpmg.com [10.1.206.4]} with SMTP; 18 
May 2000 14:08:40 UT 

Received: from Nynotes3.Brownwoodlaw.com by p0016c23.us.kpmg.com {Pro-8. 9.3/Pro- 
8.9.3) with SMTP id KAA14118 for <eischeid@kpmg. com>; Thu, 18 May 2000 10:08:40 
-0400 (EDT) 

Received: by Nynotes3.Brownwoodlaw.com {Lotus SMTP MTA vl.2 (600.1 3-26-1998)) 
id 852568E3. 004DEAF6 ; Thu, 18 May 2000 10:11:44 -0400 
X-Lotus-FromDomain: BWLLP 

From: "R. J. Ruble" <rruble@brownwoodlaw.com> 

To: "Eischeid, Jeffrey A" <eischeid@kpmg.com> 

Message-Id: <852568E3.004D8802 . 00@Nynotes3. Brownwoodlaw.com> 

Date: Thu, 18 May 2000 10:10:54 -0400 

Subject: Re: FW: Brown & Wood BLIPS Opinion letters 

X- Folder: Opinions - BLIPS 

Thanks. It would have been of more help had they thought about this 
when KPMG had our drafts and before we put them into final. Were truth be 
known, there are points in the KPMG opinn that we weren’t overwhelmed with 
or scratched our heads over, but our view was that it was your opinion and 
we both reached the same conclusions on the same set of facts, so that in 
the end it didn't matter* to us. Under the circumstances I would say my 
partners are loathe to make any changes. 
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From lotemp7@brownwoodlaw.com 

Received: from usnssexclo.kweb.us.kpmg.com llocalhost 1127.0.0.1]) by 
usnssexcl 6. kweb. us. kpmg.com with SMTP (Microsoft Exchange Internet Mail Service 
Version 5.5.2448.0} 

id S98S19X1; Fri, 17 Sep 1999 04:56:54 -0400 
Received: from kpmg.com (unverified) by usnssexcl6. kweb. us. kpmg.com 
(Content Technologies SMTPRS 2.0.15) with SMTP id 
<B0002341281@usnssexcl6. kweb. us. kpmg.com>; 

Fri, 17 Sep 1999 04:56:47 -0400 

Received: from pa0016cl.kprag.com by kpmg.com (Pro-8. 9,2/Pro-8. 9.2) with ESMTP id 
FAA27726; Fri, 17 Sep 1999 05:03:52 -0400 (EOT) 

Received: by pa0016cl.kprag.com; id FAA24833; Fri, 17 Sep 1999 05:03:51 -0400 
{ EDT ) 

Received: from nyfwl . brownwoodlaw. com (208 .140. 184 . 10) by pa00l6cl.kpmg.com via 
smap (3.2) 

id xma024789; Fri, 17 Sep 99 05:03:43 -0400 
Received: by nynotes2.brownwoodlaw.com (Lotus SMTP MTA vl.2 (600.1 3-26-1998)) 
id 852567EF. 0031CD73 ; Fri, 17 Sep 199? 05:03:58 -0400 
X:-Lotus-FromDoraain: BWLLP . 

From: "Lotemp7 n <lotemp7@brownwoodlaw.com> 

To: "Amir Makov (Presidio)" <amakov@presidioadv.com> 

Cc: jlarson@presidioadv.cora, eischeid@kpmg.com, rbickhara@kpmg.com 
Message-Id: <852567EF. 00316754 .00@nynotes2. brownwoodlaw. com> 

Date: Fri, 17 Sep 1999 10:01:34 +0100 
Subject: Re: B&W opinion fee — BLIPS 
X-Folder: BLIPS 

I understand that the only way Gibson Dunn's investors will do the deal is 
if B&W is separately engaged by them and directly paid by them. I f we 
want this trade we will have to figure out how to handle this. I am 
guessing that may ask for the same 

thing if decides to go forward. As we start dealing with rare 

sophisticated counsel, they may feel that such an approach gives their 
client's better penalty protection. 


redacted 
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From rruble@brownwc>od.l , aw. com 

Received: from usnsseKc3 8-kweb.us.kpnig.com (local host 1127.0.0.1]) by 
usnssexclS . kweb. us . kpsmj .com with SMTP (Microsoft Exchange Internet Mail Service 
Version 5.5.2448.0) 

id P7YRVTHY ; Tue, 3 Aug 1999 09:37:00 -0400 
Received: from kpmg.com (unverified) by usnssexcl8.kweb.us.kpmg.com 
(Content Technologies SMTPRS 2.0.15) with SMTP id 
<BG000138001@usnssexcl8 . kweb.us.kpmg.com>; 

Tue, 03 Aug 1999 09:36:43 -0400 

Received: from pa0016cl.kprng.com by kpmg.com (Pro- 8 . 9. 2/Pro-8 . 9 . 2} with ESMTP id 
JAA16677; Tue, 3 Aug 1999 09:36:44 -0400 (EOT) 

Received: by pa0016cl.kpmg.com; id JAA19937; Tue, 3 Aug 1999 09:36:43 -0400 
(EDT) 

Received: from nyfwl .brown woodlaw.com (2 08 . 140 . 184 . 10) by pa0016cl.kpmg.com via 
smap (3.2) 

id xma019Q47; Tue, 3 Aug 99 09:35:23 -0400 
Received: by nynotes2.brownwoodlaw.com (Lotus SMTP MTA vl.2 (600.1 3-26-1998)) 
id 852567C2.004A73E6 ; Tue, 3 Aug 1999 09:33:13 -0400 
X-Lotus-FromDomain: BWLLP 

From: "R. J. Ruble" <rruble@brownwoodlaw.com> 

To: eischeid@kpmg.com, rbickham@kpmg.com 

Message- Id: <852567C2.004A50EB. 00@nynotes2 .brownwoodlaw. com> 

Date: Tue, 3 Aug 1999 09:34:28 -0400 
Subject: BLIPS Representations 
X- Folder: Opinions - BLIPS 

Since it is almost that time, unlike OPIS we need to have a role in 
generating the representations made by investors in the BLIPS transactions. 

In addition, the representations addressed to KPMG should have a reliance 
clause that permits other tax advisers providing tax opinions to rely on 
the representations. Let's talk when you have a chance. 
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From /0=KPMG/0U=US/CN=R£CIPIENT3/CN= 184 99 
From : /0=KPMG/0U=US /CN=RECI PIENTS /CN= 18495 
To: /0=KPMG/0U=US/CN=RECI PI ENTS/CN=204 99 
Subject: Redlined Brown & Wood opinion 
Sent: 2000-03-13 06:40:47.106 
Date: 2000-03-13 06:40:51.650 
X-Folder: Opinions - BLIPS 

Jeff, I would like to be responsive to . Please contact RJ early this coming 
week. If you are too busy I can call RJ. I have spoken with him before. Also, 

I hope comments have been forwarded on to RJ. : I really need to avoid 

having a fight with come to a head in early April. 

Original Message 

From: Monahan, Jean C 

Sent: Saturday, March 11, 2000 11:10 AM 
To: Heil, Matthew C; Rivkin, David 

Subject: FW: Redlined Brown & Wood opinion 


— - — Original Message-; 

From: Eischeid, Jeffrey A 

Sent: March 11, 2000 10:27 AM 
To: Monahan, Jean C 

Subject: " RE: Redlined Brown i Wood opinion 

I'll let you know when RJ makes a decision. 

Original Message 

From: Monahan, Jean C 

Sent: Saturday, March 11, 2000 1:16 PM 
To: Eischeid, Jeffrey A 

Cc: Rivkin, David; Heil, Matthew C 

Subject: RE: Redlined Brown & Wood opinion 

Does this mean that he does not intend on providing a CompareRite version of his 
most recent opinion letter template with the one from September? 


REDACTED 


Original Message 

From: Eischeid, Jeffrey A 

Sent: March 11, 2000 10:11 AM 
To: Monahan, Jean C 

Subject: RE: Redlined Brown & Wood opinion 

I’ll discuss with RJ. He is likely to take the same position that KPMG has 
taken. 

Jeff 


Original Message 

From: Monahan, Jean C 

Sent: Tuesday, March 07, 2000 2:47 PM 

To: Eischeid, Jeffrey A 

Cc: Rivkin, David; Heil, Matthew C 

Subject: Redlined Brown & Wood opinion 
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Hi Jeff, 

We were wondering if you have heard from RJ and whether we can get a redlined 
version {comparing their current opinion template with the original one back in 
September) . Last time we communicated, it was determined that we should refrain 
from contacting RJ directly and to route all inquiries through you. 

Thank you. 

Jean Monahan 
kpmg LLP 

Phone: 619-525-3227 
Fax: 619-525-3395 
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From /0=KPMG /OU=US /CN=RECIPIENTS/CN=4 1 900 
From: /0=KPMG/0U=US/CN=RECIPIENTS/CN=4 1 900 
To: /O=KPMG/OU=US/CN=RECIPI£NTS/CN=20499 
Subject: Opinion letter templates 
Sent: 2000-03-31 19:47:44.640 
Date: 2000-03-31 19:47:45.015 
X- Folder: Opinions - BLIPS 

X-Attachments: "Attachments\BLIPS_OPl FINALIZED 2-21-00 CASHJ1J.DOC"; 
"AttachmentsXBLIPS OP1 FINALIZED 2-21-00 FC.DOC"; "Attachments\BLIPS_OPl 
FINALIZED 2-21-00 MIXTURE.DOC"; "Attachments\BLIPS_OPl FINALIZED 2-21-00 
STOCK.DOC"; "Attachments\BLIPS_OPl FINALIZED 2-21-00 AGGREGATION CASH. DOC"; 
"Attachments\BLIPS_OPl FINALIZED 2-21-00 AGGREGATION FC.DOC"; 

" At t achment s \ BLI PS_OP 1 FINALIZED 2-21-00 AGGREGATION MIXTURE { 1] .DOC”; 
"Attachments\BLIPS_OPl FINALIZED 2-21-00 AGGREGATION STOCK.DOC" 


R. J., 

Attached are the 8 templates we used for the KPMG BLIPS opinion letters. We 
first distinguished between the type of liquidating distribution received by the 
Investor (1. cash-only; 2. stock and cash; 3. foreign currency and cash; 4. 
stock, ’ foreign currency and cash) . This allowed us to tailor the language to a 
particular transaction. We also made a second set of templates depending on if 
the transaction was an aggregation deal (more than one Class A member) or a 
solo. In particular, we changed the reduction in liabilities language in the 
aggregate templates. The original opinions discussed the reduction in liability 
of 90 percent for the Investor. This was not the case in the aggregation deals 
because it was a reduction of 90% as a whole (for all Class A members). So, we 
made the language generic in the aggregation templates. Call me if you have any 
questions. 


Angie Napier 

Personal Financial Planning 
kpmg LLP 

Phone; (404) 614-8602 
Fax: (404) 222-3435 

tanapier@kpmg . com 

******************* + *************+** + ********+*****-**+***** + ***********ii"** 


Our conclusions are limited to the conclusions specifically set forth herein and 
are based on the completeness and accuracy of the above-stated facts, 
assumptions and representations. If any of the foregoing facts, assumptions or 
representations is not entirely complete or accurate, it is imperative that we 
be informed immediately, as the inaccuracy or incompleteness could have a 
material effect on our conclusions. We are relying upon the relevant provisions 
of the Internal Revenue Code of 1986, as amended, the regulations thereunder, 
and the judicial and administrative interpretations thereof. These authorities 
are subject to change, retroactively and/or prospectively, and any such changes 
could affect the validity of our conciusions. We will not update our advice for 
subsequent changes or modifications to the law and regulations or to the 
judicial and administrative interpretations thereof. 
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The information in this email is confidential and may be legally privileged. It 
is intended solely for the addressee. Access to this email by anyone else is 
unauthorized. 

If you are not the intended recipient, any disclosure, copying, distribution or 
any action taken or omitted to be taken in reliance on it, is prohibited and may 
be unlawful. When addressed to our clients any opinions or advice contained in 
this email are subject to the terms and conditions expressed in the governing 
KPMG client engagement letter. 
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From /0-KI > MG/0U=US/CN-REClPIENTS/CN=4 1 900 
From: /C)-KPMG/OU=US/CN=RECIPIENTS/CN==4 1900 
To: /Q- KPMG/OU~US/CN=RECIPI£NTS/CN=204 99 

Subject: Instructions & Attachments for Abrams opinion letters 
Gent: 2000-03-31 01:38:47.043 
Date: 2000-03-31 01:38:47.105 
X-Folder: Opinions - BLIPS 

X-Attachments : "AttachraentsM CONFIDENTIAL MEMO. DOC"; "Attachments\BLIPS LOAN 
DISCUSSION 7(1]. DOC"; "Attachments^ TYPE OF LOAN COMPARISON ( 5} .XLS" 

Rich, 

Attached are the BLIPS opinion letter attachments. The confidential memo file is 
one attachment. The other attachment is comprised of both the blips loan 
discussion and the 3 types of loan comparison. This second attachment is called 
the "analysis of financing alternatives" in the opinion letter. Attach these 
documents to the opinion letter before sending to your client. Also, do not 
change the date on these opinion letters. 

Please make a copy of the final signed opinion letter and send it to me for the 
files. Also, send a copy of the final signed opinion letter to: 

Mr. R.J. Ruble 
Brown & Wood, LLP 
One World Trade Center 
New York; NY 10048-0557 

Sending the final opinion letter to R.J. will start the process of issuing the 
opinion letter from Brown & Wood. 

If you have any questions, please call me at 404-614-8602. 


Thanks, 

Angie Napier 

Personal Financial Planning 
kpmg LLP 

Phone: (404) 614-8602 

Fax: (404) 222-3435 

tanapier8kpmg.com 


Our conclusions are limited to the conclusions specifically set forth herein and 
are based on the completeness and accuracy of the above-stated facts, 
assumptions and representations. If any of the foregoing facts, assumptions or 
representations is not entirely complete or accurate, it is imperative that we 
be informed immediately, as the inaccuracy or incompleteness could have a 
material effect on our conclusions. We are relying upon the relevant provisions 
of the Internal Revenue Code of 1986, as amended, the regulations thereunder, 
and the judicial and administrative interpretations thereof. These authorities 
are subject to change, retroactively and/or prospectively, and any such changes 
could affect the validity of our conclusions. We will not update our advice for 
subsequent changes or modifications to the law and regulations or to the 
judicial and administrative interpretations thereof. 
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The information in this email is confidential and may be legally privileged. It 
is intended solely for the addressee. Access to this email by anyone else is 
unauthorized. 


If you are not the intended recipient, any disclosure, copying, distribution or 
any action taken or omitted to. be taken in reliance on it, is prohibited and may 
be unlawful. When addressed to our clients any opinions or advice contained in 
this email are subject to the terras and conditions expressed in the governing 
KPMG client engagement letter. 
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Prom: 

Baumann. Dale R 

Sent: 

Monday. May 01. 2000 10:29 AM 

To: 

Napier. Angie 

Subject: 

RE: Brown & Wood opinions 

Thanks 



— Original Message 

From: Napier, Ange 

Seat Mooctoy, May 01. 1000 6:51 AM 

Tw Baumann. Dale R 

Siijecc fW: Brown 6 Wood opmons 

Oa»e. 

Sorry. I meant to e-mai you before you reconved it to let you know it was on tie way. It is the original. I made a copy of it 
for our files in Atlanta. You should make a copy of H for your files and send the original to the client. AS Brown & Wood 
opinions wil be rfistrtouted in this manner. 

Angie 


—■Original Message — 

From: Bawnann, Dale « 

Sent: Friday. Apr* 28, 2000 2:24 FW 

To: Napier, Angie 

Cc SKbeid, krifcey A 

Subject; 

Angie. 

With the Brown and Wood opinion fetters - are trey sending them cfaectty to tie dents {and we just get a copy)? t just 
received an opinion letter for from Theresa Taytor and it has an original signature on it, so I am trying to 

determine if this needs to get forwarded to by me or is it my copy. 

REDACTED 

kpmg Silken Valky Office - Mountain View 
ft {650) 404-5307 
a <650) 960-0952 
S <toaumannQkomo.com 


Thanks 

DzCc ^atCKuhui 


Our advice tn this email message is limited to the conclusions specifically set forth herein and is based on 
the completeness and accuracy of the stated facts, assumptions and/or representations included. In rendering 
our advice, we may consider tax authorities thar are subject to change, retroactively and/or prospectively, 
and any such changes could affect the validity of our advice. We will not update our advice for subsequent 
changes or modifications to the law and regulation., or to the judicial and administrative interpretations 
thereof. 
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From / 0« KPMG/OU=US/CN=REC I P I ENTS /CN= 17484 
From: /0=KPMG/0U=US/CN==REC3PIENTS/CN=17484 
To: /O=KPMG/OU“US/CN=RECIPIENTS/CN=20499 
Subject: Brown & Wood SLIPS Opinion letters 
Sent: 2000-05-17 23:39:55.266 
Date: 2000-05-17 23:39:56.362 
X-Folder: Opinions - BLIPS 

FYI 


Please let Peter know if you have any objections to him discussing these items 
with R.J. These affect the other opinion letters as well ( I assume). 

Original Message 

From: Warley, Carol G 

Sent: Wednesday, May 17, 2000 6:30 PM 

To: Prescott, Peter A 

Subject: FW: Brown & Wood BLIPS Opinion letters 

Peter, can you please discuss these items with R.J. at Brown & Wood. thanks 

Original Message 

From: Watson, Mark T 

Sent: Tuesday, May 16, 2000 10:14 AM 

To: Warley, Carol G 

Subject: RE: Brown &’Wood BLIPS Opinion letters 

Carol, yes, I think you should ask Brown & Wood to make the changes indicated in 
Peter's message. Quality work by B&W, eh? 

Original Message 

From: Warley, Carol G 

Sent :• Monday, May 15, 2000 6:29 PM 

To: Watson, Mark T 

Subject: FW: Brown S Wood BLIPS Opinion letters 

Mark, ..let me know after you have the chance to look at this. I would like to 
go back to RJ and get some changes made, agree? 

Original Message 

From: Prescott, Peter A 

Sent: Tuesday, May 09, 2000 11:38 AM 
'To: Warley, Carol G 

Subject: Brown & Wood BLIPS Opinion letters 

Carol, 

Here are the more significant errors that I found in the Brown & Wood BLIPS 
Opinion letters. Typos that are not critical (such as omission of the word "of" 
or "Court") are not listed. As you know, there are quite a few of these "non- 
critical" typos. 

Financial Instrument Opinion Letter 

* Opinion Summary 1 (page 12) attempts to put together two distinct ideas in 
one sentence and ends up saying something completely different. The two 
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concepts are that the Investor will recognize no gain or loss upon receipt of 
the Loan proceeds {including the Premium) and that the Premium is an amount that 
should be amortized against the Investor's interest expense over the life of the 
Loan. The current sentence appears to state that the Loan proceeds are an 
amount that should be amortized against the Investor's interest expense. This 
statement is incorrect because the note is a balloon note. 

* Page 21 contains the sentence "As stated in representation 3 above. Trust 
has represented that it has not and will not elect to integrate the Loan and the 
Swap under Treas. Reg. 1.1275-6." In the opinion letter I was reviewing, there 
was no trust involved in the transaction. Furthermore, the Investor did not 
make a representation similar to "representation 3” regarding the integration of 
the Loan and Swap. 

* Page 36 contains footnote 38 discussing the tax treatment of a 
modification to a debt instrument that triggers an exchange under IRC 1001. 
Despite the fact that this footnote contains amounts that relate to the "instant 
case," it was identical in all the opinion letters I reviewed. The $100 million 
and $150 million dollar amounts mentioned were not appropriate for any of them. 

* Page 44 contains the statement that, under IRC 1222(1) -(4), gain or loss 
from the sale or exchange of a capital asset is a capital loss. 

* Page 70 contains an internal reference to an earlier discussion of the 
Cottage Savings Association case. The case is not discussed anywhere in the 
Opinion . 

* Page 74 contains a reference to “foreign currency" distributed to the 
Investor. The Investor did not receive any foreign currency. Note that the 
sentence containing this reference is hopelessly garbled and is missing critical 
words like "distributed." 

* The Opinions that I received did not contain either the Presidio 
Confidential Memorandum or their Analysis of Financing Alternatives. Both of 
these attachments are referenced in the Opinion. 

Foreign Currency Opinion Letter 

* All of the above errqrs are also contained in the Foreign Currency Opinion 
Letter (except for the erfors on pages 44 6 74). Some of the -page numbers may 
have changed. 

*■ On Page 30, Revenue Rulings are "interrupted" instead of "interpreted." 
(This one isn't that serious, but it is pretty funny.) 

* Pages 43-44 contain a citation from IRC 988. This is the citation B&W 
used in their Short Option opinion letter and is not really appropriate for our 
clients. In particular, the last line "(iii) Entering into or acquiring 

any. . .option. " does not fit. Furthermore, the citation in the first sentence 
after the citation should be "Section 988 (c) (1) (C) (i) " . 

As we discussed, the ’B&W opinion letters touch all the necessary bases. The 
fact and representation sections are almost identical to the ones in our Opinion 
and many analysis sections are exact copies of our Opinion. Please let me know 
if you want further details about the "non-critical" typos. 

Peter Prescott 

Personal Financial Planning 

KPMG LLP 

Phone: 713-319-3212 
Fax: 713-319-2040 
email: pprescott@kpmg.com 


Proprietary Material 
Confidentiality Requested 


KPMG 0033607 



Unknown 


From: 

Sent: 

To: 

Subfeet: 


Wednesday, March 21. 2001 1 :46 PM 

Eisctwd. Jeffrey A 

Rei- 


ves. via e-mail. R.J. has been inundated with meetings and conference call* for 
month* now which has not helped things here at the front line. I put in on the 
top of his pile for hia attention tomorrow/ Friday . I hope this helps. 

Regards - Susan 


REDACTED 

“EiSCheid, Jeffrey A* <*ischeid«Jcpog .com> on 03/21/2001 04i22;01 PM 

Tor R- J. Ruble /**Y/BWLLP*BWLLP 
CCS 

Subjects 


Did Mike Gray contact you about "updating” our 19 SO BLIPS opinions? 
Jeff 


The information in this email is confidential and may be legally privileged. 
XC is intended solely for the addressee.. Access to this email by anyone else 
la unauthorised. 

If you are not the intended recipient, any disclosure, copying, distribution 
or any action taken or omitted to be taken in reliance on it, i« prohibited 
and may be unlawful. When addressed to our clients any opinions or advice 
contained in this email are subject to the terms and conditions expressed in 
the governing KPMG client engagement letter. 


Proprietary Material 
Confidentiality Requested 


KPMG 0034056 
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CLIENT/MATTER INFORMATION MEMORANDUM (CIM) 
I. BUSINESS SUMMARY 


THE INFORMATION PROVIDED IS IN REGARO TO: 
£3 A New Client 


□ A New Matter for an Existing Client 


38 


CLIENT NAME: 

MATTER NAME: Tax Advice 

SUPERVISING PARTNER/PRACTICE GROUP: 

BILLING ATTORNEY/PRACTICE GROUP: 

OTHER ATTORNEYS WHO WILL WORK ON THIS MATTER: 
INCLUDE IN VARIOUS FIRM REPORTS/NEWSLETTERS7 gj YES 
ESTIMATED HOURS: 

ESTIMATED FEES: 


CLIENT #: 
DATE: 

COHEN, NJ 1132/51 OFFICE: 

COHEN. NJ 1132/51 

MJ Goes, TW Roseborough 
□ NO (Confidential) 


I. MATTER INFORMATION 


17643-0001 
January 5, 2001 
AO 


Redacted 


B. HOW WAS THIS REPRESENTATION OBTAINED? 

Referred by Shelly Kay. former District Counsel in Atlanta and now with KPMG. 


Redacted 


H:\ClM\DAILYCIM\coggin 


Pin nanent Subcommittee on Investigations I .. 

EXHIBIT #100v | SAB0261 







tcw/. Wou , Advisoe^ 


6/4/02 3:00 PM 


Redacted 

They also asked about suits against promoters. I told them that “ I need to duck my head in the 
sand on these.” I purposefully try not to know anything. 


Redacted 


Error! Unknown document property nnme. 


Permanent Subcommittee on Investigations ! 


EXHIBIT #100w 


SAB0052 




TCw/ 


HOy 


He asked again about suing KPMG. 

To find out, he needs to 

with NC law. 


2578 



Redacted 

c to a lawyer who specializes in this area and is familiar 

Redacted 


SAB0053 
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tcw/; lb 


11/18/02 2:11 PM 


Redacted 

KPMG may have this, but they will ask for a workpaper waiver 
agreement We will not sign; if he has any thoughts about bringing an action a/g KPMg se 
should talk to another attorney before he does. 


Redacted 


Error! Unknown document property a* me. 
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Sutherland 
■ Asbills ■ 
Brennan llp 


999 Peachtree Street, NE 
Atlanta. GA 30309-3996 
404.853.8000 
fax 404.853.8806 
www.sablaw.com 


N.JEROLDCOHE* 
DIRECT UN& 404.8J3.S03* 

Interact ajcxsl1ea@safai2w.Kim 


February 8, 2002 


VIA FACSIMILE 

C-Uerrb Tea- 


Dear Tcu 


I enjoyed speaking with you and Advisoia, today, and I hope that we can help 
you reach a satisfactory resolution of your matter. The following terms and conditions would 
apply to our representation of you and are for your review and acceptance. 

Our fees will be based upon the time we spend on your matter and our then 
prevailing hourly charges. We will do our best to keep our time to the minimum. My current 
billing rate is $485 per hour and Tom Cullinan, who I expect to carry the laboring oar, has a 
current rate of $21 0 per hour. Since we are representing a number of others with respect to 
similar transactions, we are apportioning time spent among all participants so that there is no 
duplication of hourly charges. Our fees and out-of-pocket expenses (long-distance telephone, 
photocopying, messenger and delivery service, travel when necessary, telecopying, filing fees, 
etc.) will be billed monthly. If any travel is necessary, such as travel to attempt to settle this 
matter in Washington, D.C., it will be at the lowest practical airfare. 

In the event you desire to pursue claims against the parties who advised you to 
enter into the transaction, we would not be able to represent you because of the broad 
malpractice defense practice of our litigation team (representing all of the Big Five accounting 
firms, for example). 

You have the right to terminate our services and representation at any time upon 
written notice. We reserve the right to withdraw from our representation if, among other things, 
irreconcilable conflicts arise with'another existing client, if any fact or circumstance arises that 
would, in our view, render our continuing representation unlawful, unethical or inconsistent with 
the terms of this engagement letter, or if you fail to pay our fees and expenses. We would, of 
course, honor instructions to take reasonable measures under the circumstances to facilitate the 
orderly transfer of responsibility to other counsel of your choice. 


AUanta ■ Austin a New York a Tallahassee a Washington, DC 


Permanent Subcommittee on Investigations 
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To. 

Febraaiy 8, 2002 
Page 2 of 2 


If this letter is an acceptable summary of the terms and conditions of our 
representation, please indicate your acceptance by signing this letter in the space provided below 
and returning it to us via facsimile (404.853.8806). Two hard copies of this letter will be sent to 
you by regular mail for your signature. Please return one signed copy to us in the self-addressed 
envelope, which will be provided, and retain the other copy for your records. 

Once we have received the necessary information to prepare a Power of Attorney, 
we will forward it to you for signature and return to our office for filing with the IRS, as 
required. 


Best regards. 


NJC/mjr 


Sincerely, 



N. Jerold Cohen 


AGREED AND ACCEPTED: 


DATE: 


7a- 



NJC/mjr 


SAB0034 
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999 Peachtree Street, NE 
Atlanta. GA 30309-3996 
404.853.8000 
fax 404.853.8800 
www.8aWaw.com 


N.JEROLD COHEN 
DIRECT UNE: 404.I53.S0JI 
Internet; ojcakewgiib Uw.com 

February 13, 2002 


VIA FACSIMILE 


7ou 


Dear 7a_ 


Sutherland 
■ Asbill& ■ 
Brennan llp 

a nawmsiw 


In the third paragraph of my engagement letter to you, I stated as follows; 

In the event you desire to pursue claims against the 
parties who advised you to enter into the transaction, we 
would not be able to represent you because of the broad 
malpractice defense practice of our litigation team 
(representing all of the Big Five accounting firms, for 
example). 

All this paragraph is meant to tell you is that because of a conflict, we could not 
represent you in the pursuit of any claim against the parties who advised you in connection with 
the transaction. It was meant to alert you to this in case you wanted to retain someone who was 
not conflicted to advise you of your rights in that respect 

This paragraph clearly was not meant to waive any rights that you might have 
against any of the parties who advised you to enter into the transaction, but, in fact, some of the 
advisers have read it to alert taxpayers that they might want to retain someone else to advise 
them with respect to their rights. Furthermore, regardless of whether you do or do not pursue 
any such rights, it will not affect our pursuit of your interests vis a vis the Internal Revenue 
Service. We would still continue to attempt to resolve your matter on the best possible terms, 
provided you continue to want us to do so. 


SAB0035 


AO 685013.! 


Atlanta 


Austin 


New York 


Tallahassee 


Washington. DC 
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leu 

February 13, 2002 
Page 2 of 2 


I hope this clarifies the intent of the third paragraph of my letter. 
Best regards. 


Sincerely, 



N. Jerold Cohen 


NJC/mjr 


AO6M013.I 


SAB0036 
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IfMaryJo Rogers - 


From: Mary Jo Rogers 

To: Cohen, Jerry 

Date: 2/8/02 12:34PM 

Caller: ’ C-_ 

Phone: 

[*] Telephoned [ j Please call 

[ ] Will call again [ ] Returned your call 

{ J Wants to see you [ j Came to see you 

j] Urgent 


Re: Flip Transaction 

Referred by KPMG. He and his brother are the investors. Your name has been given to him by several 
parties, one of which was an IRS agent, who said you held very high office in the IRS. He wants to 
discuss what he has heard about a coalition being formed and alt the details. Because of his exposure, he 
would like to have all this information first hand rather than through other parties. He was working with 
First Union and KPMG. KPMG notified him that they were going to have to recuse themselves from 
representation because of a conflict, etc. 

He is trying to set something up for Monday or Tuesday, February 1 1 or 12 around 9:30 am. Included on 
the call would be himself, his brother, and his accountant He will call back with a time when all three are 
available. 


Permanent Subcommittee on Investigations 


EXHIBIT #100z 


SAB0109 




TC : 3mq~ 


February 08, 2002, 2:36:53 PM 


Larry Sheinfeld at Quellos. . .and Tim Spies and Sharon and Aaron Cohen all at 
KPMG referred bim„ 


Redacted 


Permanent Subcommittee on Investigations 
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TCw/ |i+ c. 


Redacted 


1/10/02 4:52 PM 
/. He has a 


conference call scheduled with the LLC members (Him, 1 t<Lb 1, and Advisors ' ) and Jim 
McMahon at KPMG to discuss. Jim said he knew us, and recommended that they do engage us. 


They will call us soon. 



SAB0074 
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TCw/t 


1/2/02 3:00 PM 



Redacted 


. He got our name from McAllister. 


Redacted 


I tell him that we can’t represent him in an action against First Union or KPMG. 1 tell him about 
the statute of limitations. ; 

S 


Redacted 



SAB0075 
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TCiWoK-sor March 11, 2002, 3:15:17 PM 
. ftdo'iSoc- 


He has a client who invested in tax shelter that First Union sponsored. Talking to 
John Martin he said they were referring them to me. 


Redacted 


i 


March 11, 2002, 3:35:34 PM 


Permanent Subcommittee on Investigations 
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Unknown 


From: Eischeid, Jeffrey A 

Sent: Thursday, July 11, 2002 2:14 PM 

To: Carl Hasting; Carol Warley; Carolyn Branan; Dale Baumann; Daniel Slattery; David Rivkin; 

Deke Carbo; Dennis Ito; Douglas Ammerman; Eugene Schorr; George Jandl; George 
Mccrimiisk; Glen Wright; J Cohen; Jackson, William M; Janice Friediander; Jay Smolin; 
Jeffrey Eischeid; John Maughan; Katherine Pace; Neil Tendler; Randall Hamilton; Remo, Dee 
Ann; Richard Wise; Robert Gibson; Robert Hottle; Robert Jordan; Robert Perez; Robin Paule; 
Thomas Maguire; Timothy Speiss; Trade Henderson; Weld, Gary E; William Goldberg; 
Wolfson, Neil E 

Subject: FW: FYI 


— Original Message — 

From: Jones, Ken-WASH-DC 

Sent Thursday, My 11, 2002 8:58 AM 

To: Eischeid, .Jeffrey A 

Subject: FYI 

Notes from Jerry Cohen's meeting w/IRS on the 9th. You may distribute this. Please not the 
comments on Flip/Opis. 


KEN JONES 

Tax Controversy Services 
kjones@kpmg.com 
tel 202- 
fax 202-: 
cell 703- 
kpmg 


Redacted by Permanent Subcommittee 
on Investigations 


Propria 


Permanent Subcommittee on Investigations 


EXHIBIT #100dd 


KPMG 0027990 






TC ; Ad.'jiiOf 


August 14,2002 5:37 PM 


Redacted 

TC Atkriior August 14, 2002 5:39 PM 

Redacted 


Redacted 


TC Ad'sisor- 


August 14, 2002 6:10 PM 


I advise him that I cannot advise 
KPMG. 


3.1 about any rights he has vis a vis 

Redacted 


August 14, 2002 6:12 PM 
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VIA FEPSJtAL EXPRESS 


f\dLvi4>pr 


Dear Advisor 

I enjoyed, peaking with you today regarding the tax issues of 5 1 
, indihope that wo can help him teach a satisftcteoy resolution of hi* matter. The 
following term* and conditions would apply to our representation of 3 \ a- *nd Rrc for his 
review snd acceptance. 

An initial $5,000 retains! is required. Our monthly fees will be based upon tile 
time we spend on your matter »nd cur then prevailing hourly charges. Ws will do our best to 
keep our dm* to the mfatmum. My current billing rate is $485 per hour. Other lawyers who are 
■working wilh ms on this matter are Tom Cullman, who has a current rat© of 5210, Mike Wilson, 
whose cu r r en t rite is S18S, and Jennifer Ida, whose current rate iiS175, Since we are 
representing a number of other cHenH wi& respect to similar transaction*, fans spent that 
benefits all such clients («.?.» global settlement negotiations) w£D be apportioned so that there is 
no duplication of hourly charges. Our ftes and out-of-pocket expenses (long-distance telephone, 
photocopying, measeagw and dehveiy service, travel when necessary, telecopying, filing fees, 
etc.) will be billed monthly. If arty travel is necessary, such as travel to attempt to settle this 
matter in Washington* D.CU It will be at the lowest practical airfkre. 

lathe event you desire to pursue claims against the parties who advised you to 
enter into the transaction, we would not be able to represent you in any such claims because of 
the broad malpractice defense practice of our litigation team (representing all of the Big Five 
accounting firms, for totmspla). 

You have the light to tonnmato our services and representation at any time upon 
written notice. We reserve rha right to withdraw from our representation if ambng other things, 
irreconcilable conflicts arise with another existing client, if any ftet or circumcfence arises that 

MIHliU 

Atfsota ■ Aetna ■ New Ark ■ mUtuurtea • WaaWaston. DC 

Rficiivid Till U.UU 1U1\ 
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, at 

M/ 25 / 0 J TSD 11:05 MI . - 

07/U/Ot FEB If.io MX aoo 


AiVuSor 

July 23, 2002 
Fage 2 of 2 


would, in oar view, reader our eonfimiiag repreeentaflon ualawftl, unethical or meojuditeot wilh. 
the terras of this eogagemeot letter, orifyoafidl To pay our fee* end expenses. Wo would, of 
tours*, honor imtructiooj to tika reasonable messurei under the drcomitmcci to faraiiteto tfao 
orderly tnonrfte of rospaniibOiiy la oflrer counsel of your chains. 

If this letter le «C acceptable namnny of the trnne end cmdiRnnt of one 
l ti aca c ut atian. plcaac indicate soccpMDcc by having the endured copy of this fetter signed in the 
space provided below. A self-addressed envelope ij enclosed fcrtbe return of esigned copy. 

One* we have received the necessary mfbnnettoa to prepare > Power of Attorney, 
we will forward it to yon fix signature end return to our office for filing with (ho IRS, to 
required. I am also enclosing one of cur firm's brochurea, which will give you some information, 
about oor tax and tax litigation practice*. 

Best regards. 


NTCtejr 

Enclosure 

AGREED AiSSStCKPTEXh 

31 ^ 



DATS: 

jJL leeU 


Received Tin 24-Jot . 2ml 


SAB0 176 
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Sutherland 
■ Asbill & ■ 
Brennan llp 

xnommxruw 


999 Peachtree Street, NE 
Atlanta. GA 30309-3996 
404.853.8000 
fax 404,853.8806 
www.S3blaw.com 


N-JEROLD COHEN 
DIRECT LINE: *W-*33.«J3I 
Iflttrott: ojcoben@sabtow.eoiB 



hd'J 


Dear Advisor 



I enjoyed speaking with you today regarding the tax issues of 31 <r_ 
and I hope that we can help him reach a satisfactory resolution of his matter. The following 
terms and conditions would apply to our representation of 3 1 and are for his review and 
acceptance. 


An initial $5,000 retainer is required. Our monthly fees will be based upon the 
time we spend on your matter and our then prevailing hourly charges. We will do our best to 
keep our time to the minimum. My current billing rate is $485 per hour. Other lawyers who are 
working with me on this matter are Tom Cullinan, who has a current rate of $2 1 0, Mike Wilson, 
whose current rate is $185, and Jennifer Ide, whose current rate is $175. Since we are 
representing a number of other clients with respect to similar transactions, time spent that 
benefits all such clients (e.g., global settlement negotiations) will be apportioned so that there is 
no duplication of hourly charges. Our fees and out-of-pocket expenses (long-distance telephone, 
photocopying, messenger and delivery service, travel when necessary, telecopying, filing fees, 
etc.) will be billed monthly. If any travel is necessary, such as travel to attempt to settle this 
matter in Washington, D.C., it will be at the lowest practical airfare. 

hj the event you desire to pursue claims against the parties who advised you to 
enter into the transaction, we would not be able to represent you in any such claims because of 
the broad malpractice defense practice of our litigation team (representing all of the Big Five 
accounting firms, for example). 

You have the right to terminate our services and representation at any time upon 
written notice. We reserve the right to withdraw from our representation if, among other things, 
irreconcilable conflicts arise with another existing client, if any fact or circumstance arises that 
would, in our view, render our continuing representation unlawful, unethical or inconsistent with 
the terms of this engagement letter, or if you fail to pay our fees and expenses. We would, of 

AOWt WJ 


AUaata » Ausun » New York ■ Tallahassee ■ Washington. DC 

SAB0177 
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Alluvsor* 
July 22, 2002 
Page 2 of 2 


course, honor instructions to take reasonable measures under the circumstances to facilitate the 
orderly transfer of responsibility to other counsel of your choice. 

If this letter is an acceptable summary of the terms and conditions of our 
representation, please indicate acceptance by having the enclosed copy of this letter signed in the 
space provided below. A self-addressed envelope is enclosed for the return of a signed copy. 

Once we have received the necessary information to prepare a Power of Attorney, 
we will forward it to you for signature and return to our office for filing with the IRS, as 
required. I am also enclosing one of our firm’s brochures, which will give you some information 
about our tax and tax litigation practices. 

Best regards. 


NJCAnjr 

Enclosure 


AGREED AND ACCEPTED: 


Sincerely, 

N. Jerold Cohen 


DATE: 


AO 691394.2 


SAB0178 
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mm 


500 E. Middlefield Road 
Mountain View, CA 94043 


Tetephona 650 404 5000 
Fax 650 960 0566 


September 3, 2002 


PRIVILEGED & CONFIDENTIAL 
N. Jerold Cohen 

Sutherland, Asbill & Brennan LLP 
999 Peachtree Street, NE 
Atlanta, GA 30309-3996 

Dear Mr. Cohen: 

We are pleased you have engaged KFMG LLP (“KPMG") to assist Sutherland, Asbill & Brennan 
LLP (“Counsel”) in Counsel's representation of: 3 1 a_ (“Client"), including 

investigation of facts, review of tax issues, and other such matters as Counsel may direct This letter 
confirms the scope and related terms of our engagement Counsel will specify the nature and 
limitations of the services that we will provide as a consultant to Counsel as Counsel's agent in its 
representation of 3 1 o- 

We will prepare work papers and other papers and writings as Counsel may request We understand 
that our preparation of such writings will be solely for the benefit of Counsel and is intended by 
Counsel to be a part of Counsel’s privileged attorney work product All information that KPMG, its 
partners or employees may acquire solely from this engagement will be part of privileged attorney- 
client communications and will not be disclosed by KPMG to third parties except as required by law. 

In connection with Counsel's work, you have advised that Counsel may disclose to us certain 
information, data, and documents (“Confidential Materials”). We understand that the sole purpose of 
our receipt of Confidential Materials is to assist Counsel. We agree to keep confidential all 
Confidential Materials and not to make any use thereof except as requested by Counsel or as required 
by law. We further agree to return to Counsel at Counsel’s written request all Confidential Materials. 

If, as a result of any work that we perform pursuant to this engagement, access to work papers and 
files that we supply to counsel is necessary in order for us to defend and protect ourselves or any of 
our partners or employees, or to assert any of our or their claims, rights, interests or privileges, we 
understand that we will be given reasonable access to and the right to copy the work papers and files. 

We will refer all inquiries from Federal and state authorities with respect to this engagement to 
Counsel. Our obligation in this regard is subject to all requirements of law, and in the event that any 
information or testimony is sought from us pursuant to a summons or subpoena, services relating to 
compliance with such summons or subpoena shall be within the scope of this engagement 



«■** UP. KPMG UP. • US. frrewd taWSty wtwihn, • 
a rr>«reO«r o< KPMG k Ha mwCTsat « ina n u a w 
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N. Jerold Cohen 

Sutherland, Asbill & Brennan LLP 
September 3, 2002 
Page 2 


Our engagement cannot be relied on to uncover errors in the underlying information or irregularities, 
should any exist. However, we will inform you of any such matters that come to our attention. 

Fees 

Our fees for this engagement will be based on the complexity of the issues and the time required of 
individuals who will be performing the services. We will perform the work at 60% of our standard 
billing rates plus an administrative surcharge which will approximate 11% of the hourly fee. 
Circumstances encountered during the performance of these services that warrant additional time or 
expense could cause us to be unable to deliver them within die above estimates. We will endeavor to 
notify you of any such circumstances as they are assessed. 

yfe will render progress billings to Counsel as work is performed and you will remit payments to us 
after you have been reimbursed for such amounts by client. 

The attached Standard Terms and Conditions are made a part of this engagement letter with the 
following modifications: 

1. Scope 

The second and third sentences in the fust paragraph are modified to read: Should KPMG 
encounter issues or circumstances that are beyond the scope of this engagement, we will 
notify Counsel of such circumstances as they arise and will not incur additional expenses 
without Counsel’s prior consent. Unless expressly provided for, KPMG's services do not 
include assisting Counsel in the event of a challenge by the IRS or other tax or revenue 
authorities. 

2. Term 

The last two sentences of the second paragraph are modified to read: If at any time during this 
engagement. Client and Counsel decide for any other reason it is not in the best interest of 
Client to continue with this engagement. Counsel may notify KPMG to that effect hi the 
event of such notification. Counsel agrees to pay KPMG for time and expenses incurred to the 
date of notification in accordance with the engagement letter. 

3. Payment of Invoices 

The first sentence is modified to read: Counsel agrees, by accepting the terms of the 
engagement letter, to pay all invoices to KPMG in accordance with the engagement letter to 
which these Standard Terms and Conditions are attached. 
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N. Jerold Cohen 

Sutherland, Asbill & Brennan LLP 
September 3, 2002 
Page 3 


4. Cooperation 

The first sentence is modified to read: Counsel and Client shall cooperate with KPMG in the 
performance by KPMG of its services hereunder, including, without limitation, providing 
KPMG with timely access to data, information and personnel of Client 

12. Entire Agreement 

The entire paragraph is replaced with the following: These terms and the engagement letter to 
which these terms are appended, including any Exhibits, constitute the entire agreement 
between KPMG and Counsel with respect to the subject engagement and supersede all other 
oral and written representation, understandings or agreements relating to the subject 
engagement 

Please sign the enclosed copy of this letter to confirm our agreement and return it to us within 30 
days. If you have any questions, please call me. 

Very truly yours, 


KPMG LLP 

Dale R. Baumann 
Partner 


ACCEPTED : 

Sutherland, Asbill & Brennan LLP 


Audaprizeo Signature 



JjAlyVkAs 


Title 


9 ffijoz 

Date 
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KPMGLLP 

Standard Terms and Conditions 
Tax Engagements 


1. Scope KPMG shall be obligated only for 
services specified in the engagement letter to which 
these terms and conditions are attached. Should 
KPMG encounter issues or Circumstances that are 
beyond the scope of this engagement, we will notify 
Client of such circumstances as they arise and will 
not incur additional expenses without Client’s prior 
consent Unless expressly provided for, KPMG’s 
services do not include representing Client in the 
event of a challenge by the IRS or other tax or 
revenue authorities. 

2. Term This engagement will come into fill! force 
and effect upon receipt by KPMG of the signed 
engagement letter. Unless terminated sooner in 
accordance with its terms, this engagement shall 
terminate on completion of KPMG's services 
hereunder. This engagement may be terminated by 
either party at any time by giving written notice to 
the other party. 

If the engagement involves tax planning matters, the 
potential anticipated benefits of which are no longer 
possible to achieve because of legislative, regu’atory, 
or other administrative change or judicial decision, or 
any combination thereof Client's sole remedy against 
KPMG under this engagement is limited to a release 
of Client's obligation to KPMG of any fees not yet 
due as of the date of die enactment of the legislation, 
promulgation of the regulation or other 
administrative guidance, or date of judicial decision. 
If at any time during this engagement. Client decides 
for any other reason it is not in die best interest of 
Client to continue with die engagement, Clien* may 
notify KPMG to that effect In the event of such 
notification, Client agrees to pay KPMG for time 
charges at standard hourly rates and expenses 
incurred to the date of notification to the extent the 
amount so computed exceeds payments previously 
made by Client for the engagement 

3. Payment of Invoices Client agrees, by accepting 
the terms of the engagement letter, to pay all invoices 
to KPMG within thirty (30) days of die invoice date 
or such other date as may be indicated in the 
engagement letter to which these Standard Terms and 
Conditions are attached. Without limiting its rights 
or remedies, KPMG shall have the right to halt or 
terminate entirely its services until payment is 
received on past due invoices. 

4. Cooperation Client shall cooperate with KPMG 
in the performance by KPMG of its services 
hereunder, including, without limitation; providing 
KPMG with timely access to data, information and 
personnel of Client Client shall be responsible for 


the performance of its employees and agents and for 
the accuracy and completeness of all data and 
information provided to KPMG for purposes of the 
performance by KPMG of its services. 

5. Reliance on Information/Authorities KPMG 
will base its conclusions on the facts and assumptions 
that Client submits and will not independently verify 
this information. Inaccuracy or incompleteness of 
the information Client provides could have a material 
effect on KPMG’s conclusions. In rendering its 
advice, KPMG may consider, for example, the 
applicable provisions of die Internal Revenue Code 
of 1986, and ERISA as amended, and the relevant 
state and foreign statutes, the regulations thereunder, 
income tax treaties, and judicial and administrative 
interpretations thereof. These authorities are subject 
to change, retroactively and/or prospectively, and any 
such changes could affect the validity of KPMG’s _ 
advice. KPMG will not update its advice for" 
subsequent changes or modifications to the law and. 
regulations, or to the judicial and administrative 
interpretations thereof unless Client separately 
engages KPMG to do so after such changes or 
modifications. 

6. Federal Confidential Communications 
Privilege A confidentiality privilege under Internal 
Revenue Code Section 7525 may pertain to certain 
communications between KPMG personnel and 
Client regarding federal tax advice provided pursuant 
to this engagement By retaining KPMG, Client 
agrees that KPMG is instructed to claim die privilege 
on Client’s behalf, with respect to any applicable 
communications, up to and until such time as Client 
may waive any such privilege in writing. As 
disclosure of any such confidential communications 
to the Internal Revenue Service or other third party 
may cause any confidentiality privilege to be waived. 
Client should notify KPMG if the Internal Revenue 
Service or other third patty requests information 
about any tax advice or tax advice documents 
provided by KPMG. 

Privileged information may be used by an audit client 
in preparing its financial statements and, 
subsequently by KPMG, as its auditors, in auditing 
those financial statements. Professional standards 
require members of the audit team to discuss matters 
that may affect the audit with firm personnel 
responsible for nonaudit services, which includes tax 
services. The Internal Revenue Service may take fee 
position that such use or communications results in 
waiver of the privilege. By executing this agreement. 
Client, if an audit client of KPMG, acknowledges this 
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possibility and authorizes KPMG’s use of such 
information in its audit work when required by 
applicable professional standards. 

Client understands that KPMG makes no 
representation, warranty, or promise, and offers no 
opinion with respect to the applicability of such 
confidentiality privilege to any communication and 
agrees to hold KPMG harmless should the privilege 
be determined not to apply to particular 
communications. Client agrees to indemnify KPMG 
for any attorney's fees and other costs and expenses 
incurred by KPMG in defending the confidential 
privilege on Client's behalf. 

7. Management Responsibility 
KPMG will not, pursuant to this engagement, 
perform any management functions for Client nor 
make any management decisions. Client understands 
and agrees that pursuant to this engagement. Client’s 
responsibilities include the following; 
t. Designating a management level individual or 
individuals to be responsible for overseeing the 
services being provided; 

2. Evaluating die adequacy of the services 
performed and any findings that result; 

3. Making management decisions, including 
accepting responsibility few the results of the 
services; and 

4. Establishing and maintaining internal controls, 
including monitoring ongoing activities. 

To the extent that KPMG’s relationship with Client 
requires auditor independence, KPMG shall not be 
required to, and shill not, undertake any task or 
function which KPMG in its sole judgment 
determines would impair its independence under die 
applicable auditor independence rules. Such rules are 
as defined or interpreted by die American Institute of 
Certified Public Accountants, the Securities and 
Exchange Commission, the Independence Standards 
Board, the state boards of accountancy, any other 
regulatory authority exercising competent jurisdiction 
over KPMG, and KPMG’s professional practice 
policies, as the same may be amended from time to 
time, 

8. Disclosure and Restriction on Use If this 
engagement relates to a strategy offered by KPMG to 
Client that is designed to reduce or defer federal 
income tax for a direct or indirect corporate 
participant, pursuant to Temporary Treasury 
Regulation section 301.6111-2T(c) Client (and each 
employee, representative, or other agent of Client) is 
expressly authorized to disclose die structure and tax 


aspects of the strategy to any and all persons, without 
limitation of any kind. 

Written advice provided by KPMG to Client is for 
the information and use of Client only and may not 
be relied upon by any third party without die express 
written permission of KPMG. 

9. Limitation of Liability and Indemnity KPMG’s 
maximum liability to Client arising for any reason 
relating to services rendered under this engagement 
shall be limited to the fees paid few these services. In 
the event of a claim by a third party relating to 
services under this engagement. Client will 
indemnify KPMG and its personnel from all such 
claims, liabilities, costs and expenses, except to the 
extent determined to have resulted from the 
intentional or deliberate misconduct of KPMG 
personnel 

10. Legal Counsel Client should consult with 
and/or engage legal counsel for the purpose of 
advising on non-tax legal aspects of matters on which 
KPMG provides tax advice and drafting any legal 
documents and/or agreements that may be required in 
connection therewith. KPMG will provide Client's 
legal counsel with tax-related advice that is deemed 
necessary by Client's legal counsel to draft such 
documents and/or agreements. To flic extent services 
of legal counsel or other professional service 
providers are required. Client is responsible for 
engaging and paying such service providers. 

11. Ind epend ent Contractor It is understood and 
agreed that each of the parties hereto is an 
independent contractor and that neither party is, nor 
shall be considered to be, an agent, partner or joint 
venturer of the other. Neither party shall act or 
represent itself; directly or by implication, as an agent 
of the other or in any manner assume or create any 
obligation on behalf of; or in the name of; the other. 

12. Entire Agreement These terms and the 
engagement letter to which these terms are appended, 
including any Exhibits, constitute the entire 
agreement between KPMG and Client with respect to 
the subject engagement and supersede all other oral 
and written representation, understandings or 
agreements relating to the subject engagement 

13. Governing Law T hese terms and the 
engagement letter to which these terms are appended 
shall be governed by and construed in accordance 
with the laws of the State of New York. 
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Atlanta. GA 30309-3996 
404.853.8000 
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www.sablaw.com 


N. JEROLD COHEN 
DIRECT LINE: 404.S53.80JS 
Internet njcohen@sablaw.com 


November 1 8, 2003 


VIA FEDERAL EXPRESS 

The Honorable Norm Coleman, Chairman 

The Honorable Carl Levin, Ranking Minority Member 

Permanent Subcommittee on Investigations 

Committee on Governmental Affairs 

United States Senate 

Washington, D.C. 20510-6250 

Dear Messrs. Coleman and Levin: 

The following responds to the three questions raised in your letter to me of 
November 6, 2003 concerning the hearings you are holding on the development, marketing, and 
implementation of tax products designed to be sold to multiple clients. You indicated that you 
intend to focus in particular on the Bond Linked Issue Premium Structure (BLIPS), the Offshore 
Portfolio Investment Strategy (OPIS), and the Foreign Leveraged Investment Program (FLIP), as 
well as the S-Corporation Charitable Contribution Strategy (SC2). I have no knowledge of the 
latter transaction. However, you asked me three questions concerning the other three 
transactions. I cannot, of course, ethically disclose confidential information acquired in 
connection with representation of clients. I can, however, respond to your questions without 
disclosing client confidences, and my responses are as follows: 

1 . Sutherland AsbiU & Brennan LLP (“SAB") has had no involvement in the 
development, marketing or implementation of the transactions that your letter of November 6, 
2003, refers to as FLIP, OPIS and BLIPS. Nor did SAB prepare, comment on, or have anything 
to do with any legal or tax opinions that may have issued in connection with these transactions. 
SAB does represent individual taxpayers in controversies arising out of audits by the Internal 
Revenue Service (the “IRS’’) with respect to transactions that the IRS has characterized as within 
that described grouping. 

These taxpayers engaged SAB long after they had entered into these transactions. 
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2. SAB has represented the major accounting firms in connection with 
lawsuits filed against those firms, none involving any of the transactions described above. SAB 
has never represented any accounting firm in any litigation or other controversy involving any 
such transaction. Our representation of accounting firms in matters unrelated to these 
transactions and of individual clients in tax controversies concerning these transactions thus 
would not give rise to any conflict of interest 

Whenever SAB and a prospective client discuss representation in a matter that 
could involve an accounting firm whom we represent in unrelated matters, it is the firm’s policy 
to inform the prospective client that we represent the accounting firm and that we could not 
accept a representation related to any claim against the accounting firm. 

3. In representing clients, SAB acts in conformity with all professional and 
legal requirements. SAB does not “negotiate” mass settlements with the IRS. The IRS will not 
negotiate global resolutions. It will, however, listen to arguments made on behalf of clients. The 
IRS then makes its own decision as to whether it will offer a global settlement and, if so, what it 
will be. 


Very truly yours, 

*"£ CtlutsL 

N. Jerold Cohen 


NJC/mjr 
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999 Peachtree Street. NE 
Atlanta. GA 30309-3996 
404.853.8000 
fax 404.853.8806 
vww.sabiaw.com 


,N. JEROLD COHEN 
DIRECT LINE: 4O4.SS3.803* 
Internet njcohen@snbinw.com 


January 21, 2003 


VIA E-MAIL AND FEDERAL EXPRESS 


Cu«n4 Hcv. 

C\ laoV <4b 

Dear' Hex. and Mb 

(VAotSoC and! Adorer have spoken with me about the audit of your 
1998 Federal income tax return and have asked that I assist KPMG in representing you in that 
matter. I hope that we can help you reach a satisfactory resolution of the audit, and we look 
forward to working with Aduisof and KPMG in achieving that result The terms of our 
representation are set forth below. 

Our fees will be based upon the time we spend on your matter and our then 
prevailing hourly charges. We will do our best to keep our time to the minimum. My current 
billing rate is $550 per hour. Another lawyer who will be working with me on this matter is Tom 
Cullman, who has a current rate of $315. Since we are representing other clients with respect to 
similar transactions, time spent that benefits all such clients (e.g.. global settlement negotiations) 
will be apportioned so that there is no duplication of hourly charges. Our fees and out-of-pocket 
expenses (long-distance telephone, photocopying, messenger and delivery service, travel when 
necessary, telecopying, filing fees, etc.) will be billed monthly. If any travel is necessary, such 
as travel to attempt to settle a matter in Washington, D.C., it will be at the lowest practical 
airfare. 


In the event you desire to pursue claims against the patties who advised you to 
enter into the BLIP or OPIS transactions, or who implemented the transactions, we would not be 
able to represent you in any such claims because of existing conflicts. Our representation of you 
will be limited to resolving your tax issues with the Internal Revenue Service, either 
administratively or, if necessary, through litigation. Thus, we disclaim any responsibility to 
advise you with respect to potential claims against your advisers on any transaction, or on the 
time in which such claims must be filed. 
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You have the right to terminate our services and representation at any time upon 
written notice. We reserve the right to withdraw from our representation if, among other things, 
irreconcilable conflicts arise with another existing client, if any fact or circumstance arises that 
would, in our view, render our continuing representation unlawful, unethical or inconsistent with 
the terms of this engagement letter, or if you fail to pay our fees and expenses. We would, of 
course, honor instructions to take reasonable measures under the circumstances to facilitate the 
orderly transfer of responsibility to other counsel of your choice. 

If this letter is an acceptable summary of the terms and conditions of our 
representation, please indicate your acceptance by signing the enclosed copy of this letter in the 
space provided below. A self-addressed envelope is enclosed for the return of a signed copy. 

Once we have received the necessary information to prepare Powers of Attorney, 
we will forward them to you for signature and return to our office for filing with the IRS, when 
(or if) required. We will also need a copy of any other outstanding Powers of Attorney so as to 
avoid revoking them. 

I am enclosing a brochure that describes our tax and tax litigation practices and 
includes biographies of myself and some other lawyers working with me on similar cases. 

Best regards. 


Sincerely, 



N. Jerold Cohen 


NJC/mjr 
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AGREED AND ACCEPTED 




AOS53MO.I 


DATE: 
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TC w / AdvissoC' 


11/24/2003 5:36 PM 


St®**-*^ 

-jS>* 


Redacted 


The only reason I see to cut 

KPMG out completely is if they want to sue. And we cannot advise on that. 


Redacted 
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QUADRA CAPITAL MANAGEMENT, LP. 
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FAX COVER SHEET 
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TO: WolffxngStoU 

FROM: )eff Crerrnwm 


TTMfc 134 AM 
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FAX dm-}* 




FACES: S 





WoUpanf - 

Attached iuWimmy ai the tn rwrnnn we dtacu— d Friday. Aa I Krttml 

KTUC approached ua aa as whether wo couid arioct the aacority tndot rj «o 

achtav* lha rianri d tax twuta l ndaoatod that I Ml we could and they are cerreneh not 
looktrtf t b rwfctw tor lautwxt ta mcuang ttw Iran— ctkav 


lha tax opporuntty created it extremely tnnp ta x . and la realty Wad more on fee 
eerueiuztng ai tha arastira artvoh-wd an **t acotta tranaactkma nuhar than the eocurtty 
taie at i a e W a tt m. KPV4G W aaaared aaa that prior to apendmg much taw. 
beyond )uat conceptually earing tf we can do It they would provide Quadra and any 
counterparty (UK) wtth the maaeary legal o preeona and itp i w atva lettaro aa to 
why they are ruooanmandtng thia tm ortOI to theta cH ar e i. Aaawareitg thru tax 
anaitytaa ir enmpiera, oar challenge m In deig n a aria id aacunbaa/dariroavw tradaa 
that meet the required objoeshrua. 


In aunniiy. Ihia tax tootzvutad katetdloA ia liaaignd (or US a 


tax lore. The way thia kier ta ge n era to d ia through tha US. company curating a 
o i opoona to acquire nvnorjty ownenhip to a Foreign t wwa a tan a nt (Fend). Thr ta 
Wntfaa are owed k* US. Co Wed on the typea ai aecerittaa trwtMchorw don 
foreign In vrat oa rt Fend and ahihng the «x»e* baaia to lha parent US. Company. 
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If a US. awpuij' /individual ha* • 5100 million dollar capital ;ui tWy ow tiut, 
depending on t tW m* poatoan. ranging from 128 BuOlart to 133 tofflloft A* a teeuK, 
they w more then wQiing to pay 12 to M minion to generate a tu loss to offset the 
capimi g*M and corresponding toe**. Thia to* torn is achieved because the cost ban* of 
the akaiss of Foreign Co. held at the Fund level tor transferred to the US Co. *4 » result 
of US Co. tmom( tto opbana to acquire die Fund. The beau transfer is irrespective of 
the amount of margin o* capital at the Howl level. Foe example, if Fund enter* into SI 00 
million etock/ option poaihorvcn Foreign Ca then when US Co. nndw U* option* to 
buy the Kmd It will i*cnv» • coat Uai on SI 00 million on Foreign Ox mock, even 
though the Fund may eniy have avail million which Km been leveraged to purchase 
the Foreign Co. abates. Sines US. Co. also had afanultanaoualy purchased SI mflUom 
wceth Of «txk to Foreign Co. in lha open market, whan they mB the 11 million they will 
be able to toko the tax Wing position that to cost WU b the total cost ban* for the 
combination of the 1100 million *rt the newly aetpdred Fund and the 11 million ownad 
at the US. Co. Irwl Thu*, they are able to Crest* a Large loss by otULztng thU higher 
coetbaaia on Foreign Company'* aharea. 

Wolfgang. I would like to Spend a few minutes with you and get your thoughts on what 
type of option tsaneaettent might be done at the Fund level Howe v ex . beyond thia brief 
d isc u s sion I don't want cither of *a to waste any time analysing the detail# of thia 

transaction sntJ KTMC ha# a ftrm riierU cc w rdtment. Indeed. I have told KPMG that 

we thould be able to enrutr the trsnaactoan once they have a commitment treen a 
potential client FCPMG has already had a number of preliminary meeting* with 
potential diente and one of their chaUmgca waa to identify a party that can man* ft the 
Fund level and facilitate the transaction* with Foreign Co. Civen your ability to act a# 
Foreign Ox and facilitate the atom be* trade*. 1 have told them to atop looking. Once 
they have a firm client, then we can snap out the various detail* to execute (he 
transaction. 
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Memorandum on UBS 1 involvement in 
U.S. Capita] Lou Generation Scheme (the “CLG Scheme") 


1, The CLG Scheme 

1.1 la October 1996, GED was approached by Quadra Capital Management (“Quadra") and 
KPMG Peat Marwick LLP (“XTMG") with a view to s e e ki n g GED's parddpatioa is a U.S 
tax structure that had been developed on a proprietary basis by KPMG. The principal design 
of this scheme is to generat e significant capital lasses for U.S. tax payers which can then be 
used to offset capital gains which would otherwise be subject to tax. The analysis by which 
this is achieved is complex and is the subject of a tax opiraon that was prepared by KPMG 
far marketing purposes. In very broad terms, the scheme exploits an apparent loophole in the 
U.S. legislative provisions governing the treatment of shareholdings in a foreign person and 
certain attribution rules relating' to the redemption of the shares comprised in that 

. sha reho l d i n g. The steps iavplvsdsa the structure are described more fully bdow. 

IT The CLG Scheme was devdoped^nd marketed solely by KPMG. UBS u nd e r took no 
responsibility for the efficacy of the scheme and stressed both orally and in writing to bod 
KPMG and Quadra that UBS made no endorsement or confirmation of the scheme on any 
ground whatsoever. KPMG and Quadra agreed to communicate this to their c l i en ts. 
Nevertheless, GED had an interest in ensuring that the putative rationale of dse transactions in 
which it was invited to enter into stood up to proper and diligent scrutiny. The KPMG 
opinion was reviewed fat detail and a partner of KPMG (David Lippmann-Smith) came to 
London to go through its finer points. Whilst it was not possible (nor, for that matter, 
necessary) to assess in any expert sense the legal accuracy of the analysis or the c on dusiom 
of the opinion, it was nonetheless evident that the scheme had a bona fide and commercially 
driven purpose in connection with which an ulterior or underhand design could be suspected. 

2. The Hole of Quadra 

2.1 Quadra has an existing relationship with GED and had previously arranged a nu m ber of 
transactions on behalf of its clients ' Its speciality is providing tax efficient investment 

- schemes far high net worth U.S. individuals and their investment vehicles. Ieff Grccnstcn Is 
the principal contact at Quadra who, following his initial introduction to GED, has visitod 
UBS London oa a number of occasions. Bods Jeff and Quadra have been subject to ongoing 
due dfligeoce throughout this period and have received UBS compliance clearance! 

2T Quadra was not directly involved in the marketing of the CLG Scheme- Its role is in 
arranging the involvement of a non-U.S. equity derivatives provider. 

3. The Transactions 

3.1 UBS' involvement in the CLG Scheme involved entry into the following transactions: 

(a) on day one, UBS Zurich sold UBS bearer shares (via UBS Securities Inc.) to a U.S. tax 
resident person (“XT; 


' UBS000006 



(b) UBS Zurich then sold UBS bearer shares to an off-shore entity (“Off-Co" Jestablished for 
that specific purpose by X. Settlement of tee stock purchases ii on a delayed bare (for 
which Zurich regulatory sign-off was obtained); 


fcniS • 

(c) at tbe same time as (b) UBS London wU Off-Co an in-the-money eaD option, whilst Off- 
CojbW UBS anout-of-the-mcoey put option, in each case over the same number of UBS 
Condon bean; shatss as were the subject of the delayed settlement purchase. Both 
options are physically settled.. Tbe original strike of the call was set at 93 which reduces 
to 90- if the stock price hits a barrier of 9S. The strike on the put is also subject to a 
similar battier feature, the purpose of which was to cheapen the option cost; 


(d) Off-Co deposits cash with UBS London as security for Off-Co's potential obligation 
under tbe put option; 

(e) simultaneously with the expiration of the options referred to in (c), X purchase fion UBS 

London an at-the-money, call. option over die same number of shares as it. originally 
acquire unds (a). "■ 

; 

(The documents evidencing the above transactions rue in safekeeping with DELQ.) 

3.2 X and Off-Co are connected for tax purposes by virtue ofX"s investment in a warrant issued 
by Off-Co ia respect of its own shares. This link is important for the U.S. tax analysis, since 
it effectively attributes to X any losses Off-Co iaenn as a result of its ownership of tbe UBS 
shares. The exercise of the cal option or put option between UBS and Off-Co will be treated 
for VS. tax purposes as a redemption of shares, notwithstanding the fact that, according to 
K?MG,such exercise will not be a share redemption for UBS purposes. The proc eeds of this 
"redemption'' is treated as the payment of a distributable reserve, the receipt of which by Off- 
Co is attributed to X as a deduction to X’s base cost in its holding of UBS shares. This 
generates a sizeable capital loss for X 

4. Legal Due Diligence 


5. Farther Information 

For matters pertaining to the legal structure, please contact John Staddon in DELC. 


| Sf\! I 
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Deutsche Bank @ 

MEMORANDUM 

Structured Transactions Group 


To Mick Wood 

cc Ivor Dunbar, Stuart Bray, Paul Glover, Francesco Piovanetti 

From William Boyle 

Subject GC1 Risk and Resources Committee - BLIPS T ransaction 

Date July 29, 1999 


The GCI Structured Transactions Group has been approached by Presidio Advisors Suggest a 
few lines somewhere on who Presidio are. with the opportunity to lend money to, and execute 
foreign currency and interest rate transactions on behalf of are you dealing ' on behalf of, or 
‘ with ' a U.S. limited liability company are the fx deals with the same LLC to whom we lend, or it 
is the' sub LLC which is implementing the Bond Linked Indexed Premium Strategy (the "BLIPS 
Strategy"), The BLIPS Strategy will be marketed as a foreign exchange investment program to 
high net worth individual clients of KPMG by Presidio Advisors. The BLIPS Strategy involves 
taking short positions in certain foreign currencies pegged to the U.S. dollar (e.g. Hong Kong 
dollar and Argentina Peso) and a long position in U.S. dollars. You should be ready to address 
the question as to how you deal with the negative carry that this strategy implies. Deutsche 
Bank (“DB") will not market the transaction nor provide any tax or investment advice to the 
participants in the transaction. DB will obtain representation letters from Presidio Advisors, 
KPMG and the Individual investor which document DB's role as a tender and market maker of 
foreign currency and interest rate transactions and not as a marketer of the BLIPS strategy or a 
provider of tax or Investment advice regarding Implementation of the BLIPS Strategy. 

Transaction Structure - DB will have the opportunity to lend, on average, $160 million to each of 
approximately 25 limited liability companies (the "Investor LLC’s") on a non-recourse basis / 
dont think you mean ‘non-recourse' I think you mean ‘limited recourse', (see below). The 
loans will take the form of seven year fixed high coupon yielding $100 million notes, (the 
“Notes")Do you mean that wa dont actually make a loan, but buy notes at a premium ? If so you 
need to be ready to address the accounting implications for us The Investor LLCs will be owned 
by U.S. individuals who presumably Inject the capital of around US$5mm see below. 

After a period of seven to ten days, the Investor LLCs are expected to contribute what form 
does this contribution take? This is the linked to how the benefits of the investment strategy get 
passed back upstream to the Investor LLC, and thus to the equity value of the Investor 
approximately $165 million, (l.e the proceeds of the [loan/note purchase] by DB and the 
capital injection) [subject to the Note], to a (single?) second LLC (the "Investment LLC”) which 
will execute the BLIPS Strategyffor all Investor LLCs). Presidio Advisors, who will manage and 
advise on the BLIPS Strategy, will contribute approximately $500,000 to the Investment LLC in 
exchange for an equity interest in Investment LLC. DB will enter into a separate swap 
transaction presumably with the Investor LLC which has the effect of converting the cash 
flow obligations of the Investor LLC under the Note into the cash flows equivalent of a $160 
million Libor based loan. DB expects to (why is there a question about this?) enter into the 
swap with the Investor LLC. Similar to the NotefFirsf mention of this?), an assignment and 
assumption of the swap will be entered into by the Investment LLCfyou need to clarify what this 
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means; presumably that all obligations to DB of the various Investor LLCs includiong under 
each note and swap, will be assumed by the Investment LLC . Between the Note and the swap, 
DB will receive repayment of the $160 million advanced to the LLC Again you need to be ready 
to talk in terms of credit exposure and book value of the combination. The entire amounts 
contributed to the second LLC will overcollateralize the Note (first mention of collateral - you 
probably need to mention that all assets of the Investment LLC will be held by DB and pledged 
to DB to secure its obligations, also that the Investment LLC will incur no other obligations 
(except tax etc) other than to DB - this is relevant In view of the synthetic short strategy to be 
adopted). 

Should the collateral value of the assets to the obligations due fall below 1.0125:1.0, DB may 
immediately liquidate the collateral and apply the proceeds to repay amounts due under the 
Note and the swap. Based upon the type of Investments permitted under the credit agreement 
and the period the loan Is expected to be outstanding, the LLC should meet the collateral value 
ratio test Please, review attached RVG discussion regarding the adequacy of the collateral. 
You should mention whether DB has any right to restrict/control investments (I would expect not 
if we are to distance ourselves from management). More important, you need to be ready to 
address how the ‘collateral’ will be valued, and its liquidity, particularly bearing in mind the size 
of positions and the very slim threshold. 

Benefits of the Transaction - The Note has a seven year term. If the Note remains outstanding 
for the entire term. DB will earn Libor plus 75 bps annually on a fully collateralized basis. 
Should the Individual choose to exit the BLIPS Strategy at any time during the first six months, 
DB will earn Libor for the period the loan Is outstanding plus an amount equal to 37.5 bps of 
loan proceeds advanced. In addition, DB will receive a custody fee equal to 9.375 bps (per 
annum?) of the loan proceeds advanced. 

Review of BLIPS Transaction - In structuring DB's potential Involvement In the BLIPS 
transactions, the Structured Transactions Group has worked very closely with the following 
groups: Relative Value, Private Banking, Tax, Legal, Credit, Compliance, and our outside legal 
advisor Shearman & Sterling. 

Tax - The tax department has closely reviewed our anticipated involvement in the transactions 
and the tax opinions we expect to receive (expect questions on why you say ‘expect to 
receive’ - also be aware you will get no clean sign off from RRC without a clean opinion - 
expect us to define who has to satisfy themselves as to how clean is clean) from Shearman & 
Sterling and believes that the tax reputational risk to DB should not predude DB's involvement 
in the transactions. The tax department believes that DB should not experience any negative tax 
implications from our Involvement In the transactions and that any tax reputational risk can be 
managed properly by the Structured Transactions Group. This is wooly! Their conclusion Is 
supported by the limited number of transactions, the involvement of DB in the transaction In 
their ordinary role as a lender and market maker of foreign currency and Interest rate 
transactions, the marketing role of Presidio and KPMG, and the tax advice provided by KPMG 
and Brown & Wood to the Individuals. 

The tax reputation risk will be cleared with the Americas CEO This is a strong plus point - 
(John Ross's views are certainly respected by me at least) prior to execution of the first 
transaction. 
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Credit - The Structured Transactions Group has worked closely with the NY credit department 
and Shearman & Sterling to ensure that the payment of interest and principal to DB Is secured. 
The LLC will be overcollateralized and should the value of the collateral drop below a 1.0125:1.0 
ratio, DB may liquidate the collateral immediately and apply the proceeds to repay amounts due 
under the Note and swap agreements. The Structured Transactions Group and the Relative 
Value Group will work with Credit Risk Management to closely monitor the value of the 
collateral assets to ensure that DB’s principal and accrued interest Is protected. In view of the 
thin cover, this should be shown to be fult real time cover, Including intraday and holiday cover. 
Presumably New York Exposure Management Team in CRM is closely involved. 

Legal - The Structured Transactions Group has worked very closely with Michelle Cenls of the 
Legal Department and Shearman & Sterling in structuring and drafting the Credit Agreement 
and related legal documents. Subject to reviewing the final documents, the legal department is 
expected to sign-off. 

Risk Weighted Assets - Based upon discussions with David Hogarth, of Product Controllers, 
and David Thomas regarding the current structure, we expect to receive a zero risk weighted 
asset allocation to the transaction. 

Compliance - Based upon discussions with Mary Owens and receiving the appropriate sign-offs 
from the tax, credit and legal departments, compliance will sign-off on the transaction. 

Private Bank - The Private Bank will provide the white gloves review of the Individuals and open 
accounts on behalf of the LLC. Based upon the. Structured Transactions Group receiving the 
appropriate sign-offs, the Private Bank Is comfortable participating in the transaction. Who runs 
risk? Who gets profit 

New Products Committee - Dr. Alfred (Ted) Dengler, Chair of the New York New Products 
Committee, has been consulted about the transaction. Consistent with the Vorstand product 
approval guidelines for Structured Transactions Group transactions, Dr. Dengler has concluded 
that it is not necessary for the BLIPS program to undergo New Products Committee review. 

Risk and Resources Committee Sign-off - Based upon the potential number and size of lending 
transactions, we request the GCI Risk and Resources Committee to provide clear authorization 
to Harry Olsen that he may provide credit approval to the aforementioned LLC's owned by 
U.S.Individuals solely upon the credit quality of the transaction. 

STG will notify the Tax department of each new transaction prior to execution and the Tax 
department, together with STG, will assume responsibility for monitoring material changes In the 
reputation risk associated with these deals and will bring such changes, if any, to the attention 
of senior managemenh 
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francesco.piovanetti@db To: william.boyfe@db.com 

.com cc: 

Subject: Re: Risk & Resources Committee Paper - BLIPS 

Sent: 07/29/1999 08:07 PM 


Forwarded by Francesco Piovanetti on 07/29/99 07:07 PM 


From: Mick Wood on 07/29/99 09:28 PM GMT 
To: Francesco Piovanetti 

cc: William Boyie; Ivor Dunbar; Paul Glover; Stuart Bray; NANCY DONOHUE 
Subject: Re: Risk & Resources Committee Paper - BLIPS (Document link not 
converted) 

Francesco/Bill 

i think the problem here is that the paper skirts round the basic issue rather 
than addressing it head on (the tax reputational risk) . I can understand why 
you have adopted that approach. I would have thought you could still ensure that 
the issues are highlighted by ensuring that the papers are prepared, and all 
discussion held, in a way which makes them legally privileged. (Francesco - you 
may remember that was one of my original suggestions). 

I Havev a number of queries on that front which it might be best to discuss this 
with the lawyers present, which might preclude it for tomorrow’s RRC. 

In any event, I have looked throught the technical aspects of the trade and made 
a nuymber of comments on the paper. I still dont think it sets out the structure 
clearly (although it is a lot better than it was). However, I dont think the 
structure itself is the basic issue. 

Mick 


(See attached file: r&rpaper.doc) 


Francesco Piovanetti@DBNA 
29/07/9919:59 

To: Mick Wood/DMGCM/DMG UK/DeuBa@DMG UK 

cc: William Boyle; Ivor Dunbar/DMGSF/DMG UK/DeuBa@DMG UK; Paul Glover; Stuart 
Bray/DMGGM/DMG UK/DeuBa@DMG UK; NANCY DONOHUE 
Subject: Risk & Resources Committee Paper - BLIPS 

(Embedded 

image moved (Embedded image moved to file: pic1G939.pcx) 
to file: 

pic17950.pcx) 
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Dear Mick, 

Attached please find the final version of the Risk & Resources Committee paper 
that reflects your suggested changes and additional comments. Please advise us 
if we are scheduled to meet with the Committee tomorrow. 

Also, we have attached a copy of an email written by Nancy Donohue (RVG-New 
York) regarding the management of the transactions by RVG‘s desk. 

If you have any comments please call us as 212-469-5773 (Bill) or 212-469-7318 
(Francesco) 

Regards, 

Bill / Francesco 


(See attached file: r&rpaper.doc) 


From: Nancy.Dohohue@db.com on 07/29/99 05:46 PM GMT 

To: wiHiam.boyle@db.com; Francesco Piovanetti 
cc: 

Subject: Comments on Blips Collateral and Credit Terms 


For Blips, the challenge at hand is to balance DB’s high standards for 
Credit and Collateral with the unique requirements of a structured 
deal. DB’s standard business in FX for leveraged accounts is to 
collect initial and variation margin, and to deal with recourse 
entities. 

The Blips LLC entity will not be posting variation margin, nor will 
the entity provide DB with recourse. To compensate for that, a number 
of protective credit and collateral measures have been put in place 
including 

-The ratio of Equity Capital to FX notional in the each deal will be 
between 8-9%. This equates to a pool of capital of that stands as a 
proxy for Initial and Variation margin. DB also has an ability to 
influence FX notional amounts and currency selection. 

-The FX trades selected typically have assymetric payouts, for example 
shorting pegged currencies like the HKD and Argentina Peso. A repeat 
of the emerging market / credit crisis of 1998 will actually lead to a 
situation where the LLC makes money, not loses money. And in the case 
of local currency rallies (where DB has credit exposure) the FX price 
levels in the market to hit our collateral value trigger and to 
deplete equity capital have never been seen in the history of the 
market in the past decade. 

-The Credit Exposure Management Team in NY run by Steve Brawer has run 
VAR numbers on the selected currency trades and they are generated VAR 
numbers in the range of less than 1% or less in the Explicitly pegged 
(HKD, ARS ) currencies, in the range of 1-2% for the implicitly pegged 
currencies (Saudi, Eqypt etc), and in the range of 7-8% for the G3 
currencies (in which case the client will likely be putting in stop 
loss orders and / or purchasing puts). 


DB 
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-Lastly, the Equity Capital for the Deal will be held in Cash. 



- r&rpaper.doc 

- pic17950.pcx 

- pic10939.pcx 

- r&rpaper.doc 


DB BLIPS 
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Ivor Dunbar® DMG UK 

Sent: 07/30/1999 05:43 


AM 


Our approach is as follows: 


To: Mick Wood/DMGCM/DMG UK/DeuBa@DMG UK 
cc: Francesco Piovanetti/NewYork/DBNA/DeuBa@DBNA, William Boyle, 
Paul Glover, Stuart Bray/DMGGM/DMG UK/DeuBa@DMG UK, 
NANCY DONOHUE, Arnd Sieling/DMGCON/DMG 
UK/DeuBa@DMG UK, John I Wadsworth 
Subject: Re: Risk & Resources Committee Paper - BLIPS 


1. STRUCTURE: A diagramatic representation of the deal may help the Committee's understanding - we 
can prepare this. 


2. PRIVILEDGE: This is not easy to achieve and therefore a more detailed description of the tax issues is 
not advisable. 


3. REPUTATION RISK: In this transaction, reputation risk is tax related and we have been asked by the 
Tax Department not to create an audit trail in respect of the Bank's tax affaires. The Tax department 
assumes prime responsibility for controlling tax related risks (including reputation risk) and will brief senior 
management accordingly. We are therefore not asking R&R Committee to approve reputation risk on 
BLIPS. This will be dealt with directly by the Tax Department and John Ross. 


I hope this is helpful. 



B BLIPS 


6554 
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Ernest leonardini 
02/22/2002 01:33 PM 


Sent by: Ernest Leonardini 

To: Jules S Goodman/NewYofk/DBNA/DeuBa@D8NA 

cc: 

Subject: Updated Presidio/KPMG trades 
Jules, 

FYI. Re. BLIPS. 

Regards, 

Ernie 


- — - — — — Forwarded by Ernest Leonardini on 02/22/2002 01:32 PM 

From: William Boyle on 06/20/2000 02:38 PM 

To: John T Wadsworth@Bankers_Trust 

cc: Paul Glover@Bankers_Tnjst: Ernest Leonardini@Bankers_Trust 

Subject: Updated Presidio/KPMG trades 

John, 

During 1999, we executed $2.8 b. of loan premium deals as part of the BLIP'S approval process. At that 
time, NatWest and Hypovereinsbank had executed approximately $ 0.5 b. of loan premium deals. I 
understand that we based our limitations on concerns regarding reputational risk which were heightened, 
in part, on the proportion of deals we have executed relative to the other banks. Since that time, 
Hypovereinsbank, and to a certain extent NatWest. have participated in approximately an additional 
$1.0-1. 5 b. of grandfathered BLIP'S deals. Both Hypovereinsbank and NatWest have capacity issues in 
terms of their ability to execute a large number of transactions at any point In time. In addition, 
Hypovereinsbank has limited the amount of loans it is willing to have outstanding at any one point in time. 

Presidio and KPMG are developing an expanded version of BLIP'S which it will execute on a limited basis 
for its wealthy clientele. They anticipate executing approximately 10-15 deals of significant size (i.e. in the 
$100- 300m. range). The expanded version of the BLIP'S deal will continue to employ the high coupon 
fixed rate loan, but will expand the investment menu to include a greater variety of investments which will 
be tied in more closely to the individual's other investments or business. 

Currently, Hypovereinsbank is in the position of facing the client both in terms of making the high-coupon 
loan and executing the underlying trades. However, Hypovereinsbank has certain capacity issues during 
a period in terms of their ability to execute and monitor a large number of transactions and also the 
amount of loans which may be outstanding at any one point in time. However, Hypovereinsbank does not 
have the same sensitivity to and market exposure as DB does with respect to the reputational risk from 
making the hlgh-coupon loan to the client We are in the unique position where we can step in and 
execute the underlying transactions. As you are aware, toe tax benefits from the transaction potentially 
arise from a contribtion to the partnership subject to the high-coupon note and not from the execution of 
FX postions in the partnership, activities which we perform in the ordinary course of our business. 

In addition to the execution of the underlying FX transactions, we would like to lend an amount of money 
to Hypovereinsbank equal to the amount of money Hypovereinsbank lends to the client. We could 
potentially make a market interest rate Joan secured by Hypovereinsbank high-coupon loan to the client 
which would be secured by the underlying FX transactions. The loan we fund Hypovereinsbank with could 
be differentiated from the underlying loan to the client because of the market coupon vs high coupon, toe 
date the loans are made and the fact that we do not face the client as Hypovereinsbank does. 
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We would like tax department approval to participate in the aforementioned more complex trades by 
executing the underlying transactions and making loans to Hypovereinsbank. After you have had an 
opportunity to review, please give me a call to discuss. 

Thanks, 

Bill 


DB BLIPS 03279 
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William Boyle 
j 06/20/00 02:38 PM 


To: John T Wadswortb@8ankers_Trust 

cc: Paul Glover@Bankers_Trust, Ernest Leonardini@Bankers_Trust 
Subject: Updated Presidio/KPMG trades 


John, 

During 1999, we executed $2.8 b. of loan premium deals as part of the BLIP'S approval process. At that 
time, NatWest and Hypovereinsbank had executed approximately $ 0.5 b. of loan premium deals. I 
understand that we based our limitations on concerns regarding reputational risk which were heightened, 
in part, on the proportion of deals we have executed relative to the other banks. Since that time, 
Hypovereinsbank, and to a certain extent NatWest, have participated in approximately an additional 
$1 .0-1.5 b. of grandfathered BLIP'S deals. Both Hypovereinsbank and NatWest have capacity issues in 
terms of their ability to execute a large number of transactions at any point in time. In addition, 
Hypovereinsbank has Limited the amount of loans H is willing to have outstanding at any one point in time. 

Presidio and KPMG are developing an expanded version of BLIP’S which it will execute on a limited basis 
for its wealthy clientele. They anticipate executing approximately 10-15 deals of significant size (i.e. in the 
$1G0-3GQm. range). The expanded version of the BLIP'S deal will continue to employ the high coupon 
fixed rate loan, but will expand the investment menu to include a greater variety of investments which will 
be tied in more closely to the individual’s other investments or business. 

Currently, Hypovereinsbank is in the position of facing the client both in terms of making the high-coupon 
ioan and executing the underlying trades. However, Hypovereinsbank has certain capacity issues during 
a period in terms of their ability to execute and monitor a large number of Iransactions and also the 
amount of loans which may be outstanding at any one point in time. However, Hypovereinsbank does not 
have the same sensitivity to and market exposure as DB does with respect to the reputational risk from 
making the high-coupon loan to the client. We are in the unique position where we can step in and 
execute the underlying transactions. As you are aware, the tax benefits from the transaction potentially 
arise from a contribtion to the partnership subject to the high-coupon note and not from the execution of 
FX postions in the partnership, activities which we perform in the ordinary course of our business. 

In addition to the execution of the underlying FX transactions, we would like to lend an amount of money 
to Hypovereinsbank equal to the amount of money Hypovereinsbank lends to the client. We could 
potentially make a market interest rate loan secured by Hypovereinsbank high-coupon loan to the client 
which would be secured by the underlying FX transactions. The loan we fund Hypovereinsbank with could 
be differentiated from the underlying loan to the client because of the market coupon vs high coupon, the 
date the loans are made and the fact that we do not face the client as Hypovereinsbank does. 

We would like tax department approval to participate in the aforementioned more complex trades by 
executing the underlying transactions and making loans to Hypovereinsbank. After you have had an 
opportunity to review, please give me a call to discuss. 

Thanks, 

Bill 


DB BLIPS 03280 
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Viktoria Antoniades To: Brian J McGuire/NewYork/D8NA/DeuBa@DBNA 

cc: Doris Eagan/NewYofk/DBNA/DeuBa@D8NA 
Subject: US GROUP 1 Pres 

Sent: 04/03/2002 04:49 
PM 

Brian, 

i think this is the presentation we need. The biographies are in the back of the presentation. 



Usgroupl.ppt 

Vikki Antoniades 
Structured Capital Markets 
Phone: 212 469 5771 
Fax: 212 469 5630 
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f Richard Pankuch 

09/24/99 09:28 AM 

To: Christopher Thorpe/London/Hypo/Vereinsbank(3BV-EUROPE 

cc: Patricia Tresnan/SRM/NY/NA/Vereinsbank@BV-NA, Ted Wolf/Credit/NY/HA/Verelnsbank(3>BV-NA, 

Alexandre Nouvakhov/SmiFln/NY/NA/Vereinsbank@BV-NA 

Subject: Re: Presidio 

Thanks for looking at this so quickly. 

1 . It shouldn't be. We will change the application. 

2. ROE Is not infinite. Your are correct In saying regulatory capital might be, assuming that we get "0" 
capital weighting for the structure through! Its actual life based upon a ”0' weighting for the deposits. 

We must make certain assumptions here. Because I truly believe that the deals will unwind before year 
end so the Individuals can claim the tax benefits, I thinks we should make it dear to everyone that we 
expert no regulatory capital cost In any case the deals will not be on the books over year end If my 
guess Is correct We will talk to Hinze and make an appropriate change. 

3. Alex Is working on the details, which we will incorporate. 

4. Yes. We will Include another comment on usual boilerplate such as ... . 

5. ‘ It Is done like this because there Is little liquidity In the 2 month Euor UBO market thus It is difficult to 

hedge for two months. I 

6. With only 3 months to maturity, it will behave similar to a three month obligation, l.e. Its convexity 
decreases as maturity approaches. 

7. We have had extensive conversations with 1NM and Stephan Bub on this structure. They see no problem 
with it. Re Y2K, I never asked. Re the swap premium, we will have to get paid the appropriate 
discounted amount 

8. No, however, your question is not completely clear to me. How could an investment in any Pemitted 
Investment breach the ratio unless one paid more for It than its market value. And why would one do 
this? Excuse the Deutsch Bank reference. I asked someone to copy the Permitted Investments and she 
copied them vetbatum. 

9. Agreed. 

1 0. We are now In the process of having discussions on this matter. Treasury is very proficient at its end of 
the spectrum. And we have a department that commonly manages borrowing base transactions. If, for 
any reason, however, the resources need enhancement, for the amount of money involved here we will 
dedicate one of our own personnel full time If necessary. 

11. On the theory that a borrowing base transaction In which all collateral Is In our own hands and sub)ect to 
the Premitttii Investment requirement cannot be of a lesser quality than this, especially given the fact the 
the borrower Is a special puqpose company with virutuaily no external obligations other than our loans. 

1 look forward to discussing this with you in an hour. 

Dick 


— ■■■■■— wmm HVB 000682 
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Christopher Tborpe@BV-£UROPE 
09/24/99 07:44 AH 


To: Richard Pankuch/Hypo/NY/NA/Vereinsbank@BV-NA 

cc: Patricia Tresnan/SRM/NY/NA/Vereinsbank@BV-NA, Edgar.Nubert@Vereinsbank.de, Ted 

Wolf/Credlt/NY/NA/Verelnsbank@ B V-N A 
Subject: Presidio 


1 have read through your draft credit application of 23.09.99. as faxed. 

Questions arising are: 

1 . Form (para 2). Why is H VB Group Plafond crossed? 

2. Form (para 3). "ROE is Infinite" is this correct?. The return on regulatory capital may be infinite. 

3. Form (para 5). Under the heading "interest rate risk associated with prepayment of the loan" you 
describe the hedge for the routine servicing ( fixed/floating) risk. Please explain how this swap is broken if 
there is a prepayment and at what cost (if any). 

4. Form (para 5). Events of default. Do we have the usual Insolvency, non-payment .... events as well? 

5. Request (page 3). You state that the USD 30mlo is hedged back to USD. Page 2 states that there is a 
mismatch in maturity between the Interest and FX positions in the Euro. You have a risk on the Euro 
interest rate when you roll for the second month. Why is this done like this? 

6. Request (page 4, para 1 ). How is this Interest rate sensitivity different from any other fixed rate loan? 

7. Request (page 4, para 2). Borrowers' options to prepay. Are INH certain that they can break this 
structure at any time and within the terms of the penalties/costs available to HVB? What happens to 
the premium (see q. 3 above)? What about thin markets as we approach Y2K? 

8. Permitted Investments. Do we have a pre-emptive clause prohibiting an investment, which if executed, 
would breach our 1.0125 margin? I assume I read HVB for Deutsche Bank in attachment 2? 

9. Permitted Investments. I have doubts regarding ability to achieve 0% capital weighting but I await the 
judgement of Dr. Hinze. 

10. Permitted Investments. What internal controls will you have to ensure that the investments (and options 
to hedge the short positions) are correctly managed to maintain our collateral? 

1 1. Are you proposing risk class 2? Please give the rationale. 


Best regards 
Christopher 


HVB 000683 
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Francesco Piovanetti To: NANCY DONOHUE 

cc: 

Subject: presidio - w. revisions, i will call u in 1 min. 

Sent: 04/28/1999 12:58 PM 

CLIENT 



Presidio is the tax and capital markets marketing arm of KPMG. There are 
3 main partners at Presidio 

Bob Pfaff 
John Larson 
Amir Makov 

Bob and John built their careers at KPMG as tax attorneys and members 
of the 6,000 person tax accounting group. Amir was recently at 
Sentinel, where he worked on the Dos Equis trades with DB. The Dos 
Equis trades, after al! expenses, generated about $10 - 15 mm usd in 
fees to DB in 1998. 

Amir left Sentinel and Ari Bergman to join Presidio in eariy 1999. 

Amir's original connection to Presidio was made through David Kelley 
and Roberto Marsella. 

Presidio is a well known client to DB in the Private Bank, Special Products Group 
and the Equity Derivatives Group (Frankfurt). Last year, through the OPIS program, 
which involved a large program of equity derivative trades, OPIS generated fees to DB 
in the excess of $35 mm, and net of expenses the number was approx $33 mm. 

Presidio, in conjunction with ICA, have developed a new product called 
BLIPS. BLIPS will be marketed to client end users through KPMG mainly 
by John Larson. Amir Makov will take responsibility for executing and 
managing the capital market transactions for BLIPS. 


BLIPS TRANSACTION 


BLIPS will be marketed to High Net Worth Individual Clients of KPMG. 

It is envisioned that BLIPS will be a large program, covering over a 6 
month period of time over 40 separate accounts / counterparties. 

Loan Balances over time could be as large as $5 billion in par amounts 
+ $3 bn in premium. Feeds to DB are estimated to be in the 1.25% of 
premium range (30+ mm usd). 

The BLIPS program will involved the following: 

1- HNW Individuals will be introduced to the DB Private Bank by 
Presidio for Know Your Client and Suitability Review. 

2- The HNW Invidual will receive a loan from the DB Private Bank. The 
Loan will be a high coupon loan (16%) and the loan amount will be 
delivered to the HNW individual in the form of a par amount (100) and 
a premium amount (estimated at 60). The loan amount will be priced by 
Global Markets off the US Interest Rate Swap Curve. 

For tax and accounting purposes the Loan Liability for the HNW 
Individual will be the par amount only (100), not the premium. 

The Loan Proceeds (Par + Premium) will be held in custody in a DB 
Global Markets Margin Account. 
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3- After a 7 to 10 day holding period, the HNW Individual will 
transfer ail Loan Proceeds to an LLC. The LLC will also have 3% of 
par amout Equity Capital contributed by the HNW Individual and an 
additional 10% of 3% Equity Capital contributed by the Manager of the 
LLC, Presidio, (so, in the example here the LLC will have 100 Par 
amount + 60 mm Premium + 3 mm HNW Equity Capital + .3 mm Presidio 
Equity Capital for a total of 163.3 mm usd). The entire amount of 

funds in the LLC will be held in custody at a DB Global Markets Margin 
Account. 

4- The LLC will enter into an Interest Rate Swap to convert its Loan 
Liability from Fixed into Floating. 

5- The LLC will enter into a series of FX transactions, all approved . 
by DB and all executed by DB. Typical trades will be in the 2 month 
forward FX market. Long USD/Short HKD , Long Argy Peso / Short USD, 
Long Euro / Short DKK. 

6- The LLC's trades will typically have negative carry and will be 
designed to make $ for the LLC in the event of a global markets 
crisis. In addition there will be negative carry for the LLC on the 
Loan Interest that it owes vs the interest on the funds that it holds 
in the Global Markets Custody Account. 

/-The appropriate amount of Equity Capital in the LLC will need to be 
determined by Global Markets Credit and it will have to cover the 
negative carry of the LLC and accomodate for any adverse market 
movements. 

8-The holding period / life of the LLC will typically be 45 to 60 
days. At the end of this time period, the LLC will unwind all 
transactions, repay the loan par amount and premium amount. For tax 
and accounting purposes, repaying the premium amount will "count" like 
a loss for tax and acounting purposes. 

WHO IS INVOLVED SO FAR AT DB 


The following people have been working on the transaction 

Private Bank John Rolfes, Presidio Relationship Mgr 
Doug Lemmonds, Credit 

Global Markets Francesco Piovanetti, structured products 
Nancy Donohue, global market sales 
Steve Cohen, structured product credit 


T ax Joe Cassidy, DB NA T ax 

Legal Michelle Cenis , DB 

Alvin Knott, Shearman & Sterling 
Gerry Rokoff, Sherman & Sterling 

nb: Shearman & Sterling worked with DB on OPIS and Dos Equis transactions. 


PRESENT CONCERNS 

The Regulatory and Bankruptcy implications of having a High Coupon / 
Off Market Loan 

The Regulatory Implications of having what looks like an Equity Stake/ 
Control of the LLC b/c of the high coupon loan 

Getting Top Level Global Markets Go Ahead to proceed 
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DIVISION OF RESPONSIBILITY / FEES ETC 


John Rolfes in Private Banking is presently the RM for Presidio. 

Private Banking will be responsible for 

Know Your Client and Suitability Review for all HNW Names 
Sourcing from Treasury the Loan proceeds 
Bearing the Capital Hit for making the Loans 

Nancy Donohue/Francesco Piovanetti can act as the RM for Presidio. Global Markets will 
be responsible for 

Setting up ISDAs for 40 accounts 

Setting up Margin Accounts for 40 accounts 

Pricing the Loan on the US Swap Curve 

Executing and Settling the Interest Rate Swap and FX Trades 

Monitoring. Daily . the value of the LLCs vs Equity Balances 


Fees: Typical fee splits between Private Banking and Global 
Markets/Structured products have been: 30% to Private Banking and 70% 
to Global Markets/Structured Products , after accounting for ail fees 
(legal etc) and risk reserve set asides. 
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New Product Committee Overview Memo: 

BLIPS Transaction 

This product has been developed with KPMG and Presidio Advisors. In simple 
terms, for the Blips project, Deutsche Bank will act as lender, transaction 
executor, foreign exchange trader, and Know Your Customer Screener. KPMG 
will distribute the product to its clients. Presidio has structured the product and 
will act as the investment advisor. 

Presidio Advisors 

There are 3 main partners at Presidio 

Robert Pfaff 
John Larson 
Amir Makov 

Bob and John built their careers at KPMG as tax attorneys and members of the 
6,000 person tax accounting group. Amir was recently at Sentinel Advisors 
(Hedge Fund Company), where he was a client of Deutsche Bank Global 
Markets. 

Amir left Sentinel to join Presidio in early 1 999. Amir's original connection to 
Presidio was made through David Kelley and Roberto Marsella, formerly heads 
of the Deutsche Bank Structured Transactions Group. Kelley and Marsella will 
play no role in the Blips transaction. 

Presidio is a well-known client to DB in the Private Bank, Structured Transactions 
Group and the Equity Derivatives Group (Frankfurt). 

Presidio, in conjunction with ICA, has developed a new product called BLIPS. 
BLIPS will be marketed to client end users through KPMG mainly by John Larson 
and KPMG's high net worth advisory practice. Amir Makov will take responsibility 
for executing and managing the capital market transactions for BLIPS. 


BLIPS TRANSACTION 


BLIPS will be marketed to High Net Worth Individual Clients of KPMG. 

It is envisioned that BLIPS will be a large program, covering over a 6 month 
period of time over 40 separate accounts / counterparties. 
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Loan Balances over time could be as large as $5 billion in par amounts + $3 bn 
in premium. Fees to DB are estimated to be in the 1 .25% of premium range 
($30+ mm usd). 

If DB proceeds with the BLIPS program, it will involve the following: 

1- HNW Individuals will be introduced to the DB Private Bank by Presidio/KPMG 
for Know Your Client Review. 

2- The “LLC” (HNW Individual is the single member of a Delaware LLC) will 
receive a nominal 7 year loan from the DB Private Bank. The Loan will be a high 
coupon loan (16%) and the loan amount will be delivered to the HNW Individual 
in the form of a par amount (100) and a premium amount (estimated at 60). The 
loan/premium amounts will be priced by Global Markets off the US Interest Rate 
Swap Curve. 

For tax and accounting purposes the Loan Liability for the LLC/HNW 
Individual will be the par amount only (100), not the premium. The LLC will also 
be obligated for the above market interest rate for the term of the loan. The Loan 
Proceeds (Par + Premium) will be held in custody in a DB Pledged Account in 
cash or near cash. Loan will include a prepayment clause with provisions to 
require repayment of unamortized premium in addition to principal. Loan 
conditions will be such as to enable DB to, in effect, force (p)repayment after 60 
days at its option. 

3- After a 7 to 1 0 day holding period, the LLC will transfer all Loan Proceeds to a 
Company/Partnership (“Company"). The Company will also have 3% of par 
amount Equity Capital contributed by the HNW Individual and an additional .3% 
Equity Capital contributed by the Manager of the Company, Presidio, (in our 
example here the Company will have 1 00 Par amount + 60 mm Premium + 3 mm 
HNW Equity Capital + .3 mm Presidio Equity Capital for a total of 163.3 mm 
USD). The entire amount of funds in the Company will be held in custody at a DB 
Global Markets Margin Account. 

4- Monitoring of the Collateral will be handled by the Global Markets group, as it 
will be executing all transactions on behalf of the Company. Presidio will act as 
the Investment Adviser to the Company. 

5- The Company will enter into an Interest Rate Swap to convert its Loan Liability 
from Fixed into Floating. 

6- The Company will enter into a series of FX transactions, all approved by DB 
and all executed by DB. Typical trades will be in the 2 month forward FX market, 
Long USD/Short HKD, Long USD/Short Argentine Peso, Long Euro/Short, Danish 
Krone. 
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7- The Company’s trades will typically have negative carry and will be designed 
to make $ for the Company in the event of a global markets crisis. In addition 
there will be negative carry for the Company on the Loan Interest that it owes vs. 
the interest on the funds that it holds in the Global Markets Custody Account. 

8- The appropriate amount of Equity Capital in the Company will be determined 
by Global Markets Credit. 

9- The holding period / life of the Company will be 45 to 60 days. At the end of 
this time period, the Company will likely unwind all transactions, repay the loan 
par amount and premium amount. For tax and accounting purposes, repaying the 
premium amount will "count" like a loss for tax and accounting purposes. 

10- At all times, the loan will maintain collateral of at least 101% to the loan + 
premium amount. If the amount goes below this limit, the loan will be unwound 
and the principal + premium repaid. 

1 1 - DB will have the right to approve/disapprove all trading activity in the 
Company. This will allow DB to effectively force the closure of the Company and 
the repayment of its loan to DB. 

12- At no time will DB provide any tax advice to any individuals involved in the 
transaction. This will be further buttressed by signed disclaimers designed to 
protect and “hold harmless” DB. 

13- DB has received a legal memorandum from Shearman & Sterling which 
validates our envisaged role in the transaction and sees little or no risk to DB in 
the trade. Furthermore, opinions have been issued to High Net Worth individual 
from KPMG Central Tax department and Brown & Wood attesting to the 
soundness of the transaction from a tax perspective. 
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WHO IS INVOLVED SO FAR AT DB 


The following people have been working on the transaction. Those from the 
Global Markets/Private Bank will be responsible for the ongoing running of the 
trade. 


Private Bank 

John Rolfes, Presidio Relationship Manager 

NN to come from DB/Bankers Trust Structured Credit 
Rick Stockton, Account Manager 

Global Markets 

Francesco Piovanetti, structured products 

Nancy Donohue, global market sales 

Credit 

Steve Cohen, structured credit 

Accounting 

Rob Arnig, KPMG as advisor to the Bank 

Linnae Latessa Controlling, for treatment to the bank’s 
capital vis a vis loan principal and premium 

Tax 

Joe Cassidy, DB NA Tax 

Legal 

Michelle Cenis , DB 

Alvin Knott, Shearman & Sterling 

Gerry Rokoff, Shearman & Sterling 


DIVISION OF RESPONSIBILITY 


John Rolfes, Francesco Piovanetti, Nancy Donohue and presently share RM 
responsibilities for Presidio Advisors in overseeing the BLIPS transaction. 

Global Markets will be responsible for: 

Setting up ISDAs for 40 accounts 
Setting up Margin Accounts for 40 accounts 
Pricing the Loan on the US Swap Curve 
Global Markets will book the loans 

Executing and Settling the Interest Rate Swap and FX Trades 
Monitoring Real-Time/Daily, the value of the LLCs vs. Equity Balances 
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Private Banking will be responsible for: 

Initially Transaction Structuring/Approval Process 
Know Your Client for all HNW Names 
Account Opening and maintenance of accounts 
Relationship Management of the HNW customers to the deal 


Approvals received already from the following DB departments/divisions: 

Global Markets: Ivor Dunbar, Managing Director, Co-Head Structured 
Transactions Group 

Audit/Accounting: Rob Arning (KPMG Partner in charge of DB Americas 
audit) 

DBNA Tax: Joseph Cassidy, Managing Director and Head of DBNA Tax 

DBNA Legal: Michelle Cenis, Responsible for DBNA Legal Structured 
Products 

Formal Approval is expected from DBNA New Products Committee. 
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From /0=KPMG/0U=US/CN=RECIPI ENTS/CN=8 6 68 
From: /0=KPMG/0U=BS/CN=RECIPIENTS/CN=8 668 
To : /0- KPMG / OU=US / CN-RECI PI ENTS / CN=2 0 4 99 
Subject: Bank representation 
Sent) 2000-03-28 21:22:48.336 
Date: 2000-03-28 21:22:49.613 
X- Folder: Opinions - BLIPS 

As we discussed, we should ask whether they will insert "in the ordinary course 
of business” after the word "approved." While our original places more 
responsibility on DBank with regard to industry standard, it is not worth the 
candle to hold them on that item at this point. 

Bottom line: Go with the latest version below (3/28 at 3:07 pm). Try to get 
their agreement to add ordinary course language. 


Original Message 

From: Eischeid, Jeffrey A 

Sent: ''Tuesday, March 28, 2000 3:07 PM 

To: Smith, Richard H (WNT) 

Subject: FW: Bank representation 

Importance: High 

The continuing saga. I’ve pushed really hard for our original language. To say 
they are resisting is an understatement . S&5 has agreed to the following as a 
compromise. It starts with our original language and incorporates their 
modification. 

The Credit Agreement and associated exhibits contained therein (i.e., the 
Pledge and Security Agreement and the Account Control Agreement) and the 
Assignment and Assumption Agreement entered into between Individuals and 
Deutsche Bank have been approved by the competent authorities within Deutsche 
Bank as consistent, in the light of all the circumstances 3uch authorities 
consider relevant, with Deutsche Bank credit and documentation standards which 
Deutsche Bank believes are consistent, with industry standards. 

What do you think? If we say OK, they still need general counsel approval 
(which shouldn’t be withheld given outside counsel approval). 

Jeff 


Original Message 

From: Eischeid, Jeffrey A 

Sent: Monday, March 27, 2000 10:21 AM 
To: Smith, Richard H (WNT) 

Subject: FW: Bank representation 

Importance: High 

Richard - 

Thanks for the help. The bank has pushed back again and said they simply 
will not represent that the large premium loan is consistent with industry 
standards. They are willing to represent that they believe that their loan 
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approval process, their credit standards and their documentation of these loans 
is consistent with industry standards. I propose the following which I think I 
can get them to agree with: "The loans to be made pursuant to the Credit 
Agreements will have been approved in the ordinary course of business by the 
competent authorities within Deutsche Bank as consistent, in the light of all 
the circumstances such authorities consider relevant, with Deutsche Bank credit 
and documentation standards. We believe the Deutsche Bank loan approval 
process, credit and documentation standards are consistent with industry 
standards . 

Let me know if have any other ideas. 

Jeff 

Original Message 

From: Watson, Mark T 

Sent: Tuesday,- March 21, 2000 12:08' PM 

To: Eischeid, Jeffrey A 

Cc: Ransome, Justin P; Wiesner, Philip J 

Subject: RE: Bank representation 

Jeff, I spoke with Phil Wiesner this morning about the subject representation 
and we both feel that the revised representation is not sufficient. Please 
revisit the representation with the appropriate individual {s} at Deutsche Bank. 

A speedy resolution of this issue is obviously important. 

Original Message— 

From: Eischeid, Jeffrey A 

Sent: Monday, March 20, 2000 12:37 PM 

To: Watson, Mark T 

Cc: Ransome, Justin P; Bickham, Randall S; Napier, Angie 

Subject: Bank representation- 

importance: High 

During the development of BLIPS, the following representation was tentatively 
discussed and agreed to with Deutsche Bank: 

* The Credit Agreement and associated exhibits contained therein {i.e., the 
Pledge and Security Agreement and the Account Control Agreement) and the 
Assignment and Assumption Agreement entered into between Individuals and 
Deutsche Bank are consistent with industry standards. 

You might recall that when we drafted the representation, we simply wanted 
some comfort that the loan was being made in line with conventional lending 
practices. We obviously now know that to be the case since three different 
banks made similar loans. In any event, after final review by Shearman & 
Sterling, they have required the following language be substituted: 

(a) The loans to be made pursuant to the Credit Agreements will have been 
approved by the competent authorities within Deutsche Bank as consistent, in the 
light of all the circumstances such authorities consider relevant, with Deutsche 
Bank credit and documentation standards. 

Their purpose was to eliminate the undefined term "industry standards". 
They do not feel they can represent that their loans are consistent with a term 
that is undefined. They are willing, however, to represent that their loans are 
made in accordance with their own credit and documentation standards. As one 
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of the largest banks in the world, they expect, but don't know, that they loans 
they make are in accordance with "industry standards". 

I'm comfortable with this change. Please revisit the representation with 
whoever you feel is appropriate within WNT in order to seek their advice as 
well. A speedy resolution of this issue is obviously important. 

Jeff 
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Principal: 1 

Prtndpal .* 

Priacfoafc 

Conacts 

John M- Unon i 

Davjd Andr Majwr 

Robert A. Pfaff 



Investment advisory firm. From 1 9BS to 1 997, Hr. Lannn was a O A for XPMQ. 

— • From 1 997 to 1 99 9, Mr, Pfaff has been a Managhtj Director of Presidio Advisory Services, a San Fmndsco based 
Irvesxmanx advisory ffmu From 1 9.85 to 1997, Mr. Pfoff ww a CPA for KPMG 

— From 1997 to 1 999, Mr, Hatov hoi been a Harare* Director of Presidio Advisory Soviets, a San Frandsoo based 
Investment advisory firm, From 1997 to 1999, Mr. Makov ha* bew a co'founder/co-outttger of a USO 150mm private 
Investment fond. 1 From 1996 to 1997, Hr. Makov served a* Director and Senior Hedge Fund Originator of A* Global PTtvate 
Capkal Croup Deutsche Mer*w CwrWL Prior to that, foe was I Vkt President it Menffl lynch In the Industry Specialist 
Group. Prtor ta^t,hfcMatoyya* a trader »d a pcrt&no nurujtr it toot Twin Capital Hanaswject 

Mr. Pfaff has been known personally » FHE for l years. Mr. Uracn tui been fawwe personally for 5 yean. In 1 997 and 
1 998 H Vl ennewed 5 trenwartem with .Mcnra. Phff «td Ucscn, a 5 vos concluded successfully, We have the highest 
regard for both dendemeru - ' • 
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5. Summary; . _ _ * 

o Cidu/HTtlgana $»tactg*a&ifo« 11— ‘ 

“"H HVffs Stews? pads, w£5 indorse as'mvestmeits aider suppaang cash asjwits, dacroase in ratoc. 

W« 3tb protected fet out dcscumensJcn torough 3 flitai-num overcoSaterafcsijofl rates of 1.2125 to 1 a! a3 fates. Violation of this 
rafio tngBoro aceslertfien under tha loan sgrteroettf* without notfco. 

The Permitted IwtooStims (See A3aehn>.onv§ inducted in but agreements am dusts' etoromely ranserrapro h nature' with Bale 
esposure tafalwastrato risk {nasimum SO iHf tenet) or Ksv« no eolsfenslvakte farmargat purposes (jntorestrele swaps and 
opSonsL Those Pamittad Investments «o chose centampteicd by toe 'mvostmerrt manager during Phases J and H of to* program, 
phasaiil anticipates a much mots afigresslvo rote 0/ Investm ante {yet to ba cteterroinod) which, however, would require <mr 
agreement to amend our (can documents to psrnit additional luvestmenes, which mesas dot we would huva an opts 00 in 
«lt ths transaction. 

Aa a proctical mada, al of tht rtti inveetewfltt w« an hedged eater by, wihrcugh, M/a. fha Oeiawart uc»w«erstef ftaward 
agreements Wtb HVB la sci EUR and buy USD two mc/ilhi ferverd to hedge ib £U« dsposte, HVB Treasury wig o«um» 
responsibility for hcd^ng toe HKD and ASS position* itto whkh # inters with The lies. 

• interest rattensk associated wito toe 5xtd rate orVpftpzymcnl of Che ban. 

The risk arises because toe towatmano made try to« ttCs fits toactng rate and i-.t’’ Idan repayment obEgafan is fixed rale. To 
hedoe snis risk. In too cve.nl c? 1 prepayment, UCs *3 enter into Internet rat* mapsveftHVB Trtaawy. UXs wfi receive 17.5% on 
i 3X13 irmincitonal and wB pay 1 monte UflCR on 5 &L33 rom national to HV8, On matw% date (fyoawlate&U^wai also pay 
HVB S20 mm, so bato coupon and amdfal payments are mofched, [See AJtedvttecft^J The swap te designed *wh that as the and 
reteik of afi cash low* on the Loan md tie swap. HV9 receive* UBOR fwtihe* too ireurfR) on US© 5133 pen fer each of too 1 
yeota. At the and of the Loan HVB *» reowve U£D 33^3 rrm Uaa principal and USO 2fl rnm Swap setaurttent. IftoaLoants 
prepaid ana -the swap la terminated « too same tens, toe akreteale sum of prepayment amount, swap tmpbsatten payment and swap 
teMSSpnal amount If any,** equal toearoount advanced. . > .... " 

, e SatdcrupIs^nfaCsdirttoaJ^IrrrBsteymissniegyitoaoeqimterash^ " 

The SKeitfiocd of a barflcnipttyfor any reason ctotr toan a fafled tavestmem strategy !e extremely remote, ThaLLCsvsRbasIrtgla' 
purpose companies and their ectonfies »JI be limited to toe Investment strategies contaropiaTod by our agfflamenia. Deh{ other than • ■ • 
». tool owing tq us '•atmprohibuad. We w% have a perfected soserirylntoreat In aacrjOaterai. 

Furthermora. a* ccaateral wfc be to possession «/ hank. ThuswewBhawpcrttettsdeiurpooiaantofth^botofiEnMandphyskal 
possession. ^E*e Attachment 1 J * 

- OtealtouranctoftwatWiutes. 

A ravkvr by to a IRS could potcn5a*y result In 3 roftog that would dUaftcw toe structure, in addition, the iftS possibly amend 
provisions of toe tax sode and dltataw bmlht recognaad by toe strudur* or Ifts lax bw Itself coutd be etoahged. We are confident 
tool non* of toe fcrcucing woukt affect toe b «* or its poslfion h any meaning W way far toe foSowtag reasons: 

1. Olcaflowanca; KPWG hax Issued an opWon that toe abucfiirt «9 mo*l Btefy b* upheld, oven If dulinged by toe IKS. Ite 
cpinlonils based upon wtsfing case law and prtwisiens of toe US Internal Revenue Code. The structure offere toe cpporftmlly 
tor Invested to male substan&al profits over toe He of toe Irannatoa Inrough to* uee af 3 loan stru teure designed to fit toe 
Wvestmcnl slnttegy. 

Z Tax code am*rdmant or change h law It is highly unUrely toil ehner would twuKIn a retreaefiveofteci cm toes* 
tranaadons. There have been m legislative proposals or draft regulations toat might endanger the structure retroactively. 

. sgaaiaaBataauBggBgaiidgiaEigBBjfejMBMWMiMM r 
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Opera Son al Rtstoa 

A number Wdeparlmente h HVB Amedcaxwffl.be Involved to various aspects of We traraecSon. Theae Indudc 
Risk Managanaftt Lean Swvtdng, Treasury, RCO.INM, Cash Management and other*. 

Wo ha w spoken to wdt depertmeet (at v>« faye dona *0 pAsrio ctostng) and each fox agreed dot it b capable of futOSng »s 
roaponsiblfilleewtihiesaecdteNedeaL Furtoetraore.dwtogtoe dotengetoge.approjdnuitefyAKAMastoffw^beilatiooedirtth* , 
harto to assist uwtto ctostng and bootdng Issues. StoM Americas wfl be xoiteffedtoat el aperottooanssuas have been resolved prlor 
to teostng each traneaedan. 1 


* Out) Otic once 

HVft wfit actumfeu subattnfiai Ygur Cuetomer* background toferrwfem «» each Irwuto to ensure bob hbrtm ttoandd 

s opnksdca Bon and that our sbuctor* I* not being used or fleste purposes. . 

Credit Re far«<v;»e 

We contacted Deutsche Bar*. wWdt k to toe praetss of dosing several billion doSara of (Waadwts simfiar to toe one presented herb. AS 
of September 24, they had dosed USD IS bWon h advanoss. The Oeuteche Ber* ropreSentaBvs stated to«to« have beerufclng 
bustoeu wito Prosit tor approximatoly tone yeara and have doew apprexkratsly USD 7 Ution In iransacdons to date. The experience 

htu baen oxoelent and they have toe highest regard tor Presides prtndpato. 

Recommendation 

to vfgw trt 'axtrematv tow itslr aut hlch orafil ootenfal of fris iransacdo and those a faTaw we reearrmend atorovaL ________ 
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g C°v«v*iCi/OtSer Corefltl«m DtidBng gfspamtbte Um 

Covenants ' [ZT HIT “ 

* No consolidation; merger; sale of assets except pursuant to our 
agreements 

* No Hons except in favor of HVB 

; * No Indebtedness except to bank with minor exceptions 

Events of Defeuit: 


• Standard poBerplate 

• Material Adverse Change 

» Violation of 101.25% CoOateral Value Ratio 
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FRM13 Thorpe 

(d&cwstd with KtMVTed Wotf) 

27 Sept 1SW 

SteHoa^uhioe - based on draft application. 

•presidio Adviierf Service** Transaction ’ 

SpactficTnasacdm USD. 75 mlo. . 

* TlurtmsactionU eo!bi=raliicd 101-23’A byKc^oxs«a(m& AA)na:r«OTthEa$<Jday3!^ 
matnriiy, /inrinpertrr^ to bo HVB icpasto er G7 govcmaicni pipa. 

* i Stma^roplru Jcciua*premiteflp*^lc _ (» HV^Kttwmsityiacttta'tt 

i service tic Joan pbu prtodsEn lad amcrtJsj the premium. L& is fending fije Knaraatriou of 

jtbt low prccfem via fei scenting ro? premim IhtcclUarftl must «?vty both 
j timer mcludfegbraakcocs. Ik)aaEj^^inu3iiUowfei|spfppntt«pt)T!Vc^bctw^ije 
• panics in case the borrowers exercise a«ar light o t pnytymcaL 
. « f Thc hxvcumaH strategy rc^uirra the benwers to take short FX positiou. Oar collateral is net 
jiiayitD I^crdaiaaraul^ few low Cion thticpoducas, HVB ihotild hedge th«t daks fhr 
r j it* own icconnt Lows* from tk«c positions could; tbwttically wnac tie berrawen to ho 
wohrent 

* A vtitfext mcaanruiaat should be sxekanged b«wwa INM Sod FXD juamumtng ropniuTuIiiiea 
fox all riak Imuos. 

* Tbe mechanism fbrvilmng and momtoxin^ fee ealiarcrai Is act described. IWismstbe 
ie*tabasb<ed Mid inured wife ROO/PKM 4 before sommittiB 3 , 

» ;The medanim far valuing tad noaitcrisg HVB total exposure must bo agreed wife SUCO before 
committing. (Our ability to uetbetwoea HVB entities wbera needed most be ekxrfy eaahSihci) 

* -A ffixo in juhrofy capital weighting should only be applied wife fee igrectacnt cCKBC (Dr, Hxnzc) 
|due os the da&xMoc afpemitsed investments* 

« *£ccuotbgnmaimcMfmfeBfeinxttrcMfeTdslmuMbeagr«ti.wifeKE£» 

•loin prtnfeun (prfecipal) ao he correctly amortised by pert of tic inters! (income) wifecut 
poeng a problem. 

* ‘All section cat* should be an i net basis or covered by available collateral 

* pieipplimoadflqnotanrii^atts^elgoflheavestmmpcdod. Wcmogbecatasfeatwa 
have rights sufficient to avoid extension to this stage. Tin terms of aqy enecsummttabe 
Vubmiucd fcratdsapprwd. 

Plafond USD 1273 mo 

* pus could involve imzjc It traMacdani tube dosed by 15 Oct. 1599 . Altbcaghihe _ • 

kacumcnuticu ii saadjrfejed HVB bis no prcvioui erpitience wife them document*. The 
Upachy of HVBHY to camples this tadc Id the required professional ssmdard should be checked 
by Senior Mnupnacat H.Y. and if needed the wanber oftranucdcas reduced. 

* This structara lm been presented to HVB tad reviewed over a abort taoe frame. The dcadlteaa do 
not aBow far »p3« deal together with the uwalkenung process. The risk of a lynnuic ecrat is 
therefore higher. VertlytwitecTqiEriaiceofPraldia/KI^OTaadDeaBdifiBs^aiiaKt^ 
tfcegree. 


Ctmeluaricn 

TRfy 13 supports the *pm£o tramcilra sabfee: io fee above rewtnmeaditicTas sod the agreement of 
PBM4 (SUM Americas). 

The p'jtenuo risk *ad capacity hfu» srhe in, ie context of the Plafond ammau (cad dtil taanier) and 
the limcicale. As the tirocscali arusot be shangsdireductioo in sarnie of duals should be 
considered. We sogeesttwn deals Per experienced HVB wnfiasScnal (Lt£i luhicctta hafivtanri 
approval by PBM 4- 
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Credit Request 
Delaware LlCa 
September T7, 1339 


1. Proposal; 

HVS Structured Finance seeks approval to fond four 7 year collateralized premium loans with 
principal plus premium totaling USD 53.23 million (theioans'n four special purpose, singfa 
' member Delaware LLCs, each of which wB] be a ’Borrower 1 *. The proposed transaction was 
presented to HVS by Presidio Advisory Services ("Presidio"), a specialized advisory boutique 
operated by former KPMG partners, and focusing on high net worth individuate. It was developed 
to exjunction with Presidio’s advisors KPMG and Shearman & Sterfing. 

Tha purpose of the Loans Is to finance toe toyeatmisnt activities' of tha four Delaware LLCs, each 
of which at inception Is owned by an individual trust In the earty stages the Loans wffl be 
secured by an Investment portfolio of money market securKes. investments to money market 
funds and/or USD and EUR or other major currencies, all oq deposit wNh or otherwise under the 
control of HVa. if the transaction runs until maturity, HVB win earn a return equal to 0.33% p,a. 

On toe average balance of funds advanced. If tha LLCs prepay prior to the sbety-day annVersaiy 
of the Borrowing Data, wo will receive breakage fee such that the return to HVB w31 be at least 
p j. on the average balance of funds advanced. Given the likelihood that ad amounts 
owing wffl be fully cash cofiaterailzad, capital allocation Is based on 0% risk assets, making the 
RQ6 qn.thfs transaction Infinite for the first 60 days. The total return to dollars on toe plafond 
. amount would be USD S mm, to addition, we expect our Treasury Department In earn an 
additional profit of roughly IS bps on the Stated Principal on the bid-offer spread on trades made 
through them by the LLCs.-' Earnings potential for the Treasury may be as high as 0,1% on total 
fundi advanced. 

2. Transaction Summary: 

Four.Individua] trusts form four respective Delaware LLCs. HVB provides 7 year, 17.8% premium 
Loans" to four Delaware LLCs. These Loans have an aggregate face amount pf USD 33.33 mm. 
The premium win be USD 20 mm. HVS win advance both the Loan Face Amount and the 
Premium to each respective Borrower. 

For the first several days Delaware LLCs will Invest the proceeds of the Loans to money market 
Instruments, money market funds or HVB paper or HVB deposits through HVB or one of its 
affiliates, No active Investing activities will take place to foal period of time. 


* A premium loaa is a loaa bearing an above marker rate of interest, It* premium is tfao not present value of 
the difference betwetsa the lose rale and die market tatc. 
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At the same time, the individual trusts wi invest the Mcwiro amognls in the respective Delaware 
ti.Cs: 

TABLE 1 



Individual Trust 

Cash investment 

Ddaware LLCs 

1 

1 

| 

a 

$468,000 

MakovLLC 

JL Capital Trust 

$466,000 

Larson ULC 

RP Capital Trust 

S233.000 

PfaffOC 

Foirta du Hoc Irrevocable Trust 

$233,000 

=~-=ssrs*=ss=3 

duKoclLC 


Si .386.000 



Alter capitalizing, an LLC. each Iasi will contribute is entire Investment In Its respective LLC to 
Hay es Street Management Inc., a newly formed, single purpose company established to manage 
the ^vestments of the LLCs CHSMr), in return for a pro rata interest in HSMl in this manner our 
four individual loans wi?f remain with (hair respective LlC*s throughout the transaction. 

Delaware LLCs will convert ihe Loan proceeds of USD 53.33 to EUR at the spot rate and deposit 
them with HVB at t month EUR LIBOR minus 25bps. Delaware LLCs will enter a forward 
agreement with HVB to sen EUR and buy USD tn 2 months. Each separate LLC will open and 
maintain separate accounts with HVB of one of Its affiliates through which all funds Will flow and 
In wtjlch all collateral wiH ba held. HSMl will then use bra aggregate amount of USD S4.7 mm to 
trade on behalf of the LLCs through HVB. 
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HSMt will essentially ad as the funds manager for the tLCs. Its objective is to generate profits 
through strategic Investments in emerging market currencies. The primary strategy is based 
upon selectively selling overvalued emerging market currencies. It seeks to obtain high risfc- 
ed/u'sted returns by exploiting opportunities to short currencies that are under u n s us t ain able 
managed currency regimes. As ouBtned in the Offering Memorandum, the Investment Strategy 
will be executed in three distinct stages over a seven-year period. Participation to the successive 
stages affords the investor the potential for higher levels of expected profitability with toaeasing 
fevets of associated Investment risk. At toe end of each stage (or at any other time with notice), 
the. investor has the option of continuing to the next stage or ‘'rmlnating his parttdpaflan In the 
Fund. Additional Investment capital to required If the investor wfohe* to continue to each 
successive stage, The Investment stages commence after the U_C$ have been transferred to 
HSKll. 

Stage I - Investment cycle is SO days with investments to relatively l cm risk financial Instruments. 
Short position s In foreign currencies that are pegs *d to USD witt be established. The Investment 
manager Intends to short the equivalent of USD 20 mm to HKD (USD 13 mm notional) and ARS 
(USD 7 mm notional) 2 montos forward with HVB. There will be a cost of cany for these positions 
since interest rates to toesa two currencies are higher than USD. HSMI will invest the whole USD 
53.33 mm In EUR at i month EUR USOR minus 25 bps hedged back into USD. 

Stage II - Investment cyde fe 120 days with a similar investment strategy as that of Stage ! but 
utilizing higher notional amounts in the short positions. 

Stege III - Investment cycle b 6.5 years with higher notional amount to the short poe&'ons than 
Stago It Sand additional investments in other permitted instruments. 

During toe life of toe Investment, the entire Investment portfolio will be pledged as collateral for 
tho Loans and premium. The Loan Agreement will stipulate an overcollaterafeation trigger of 
101 25%. If the risk-adjusted value of the collateral, as determined by HVB, fate below 101.25% 
of th® value of the Loans, HVB witi have a right to accelerate the Loans without prior notice. In ' 
add-on, for all of the trades. HV3 Treasury wiQ act as .the trading counter-party and deposit taker. 

The Loans and the Investment are structured to minimize the llCs' overall interest rata risk. The 
sensitivity of a premium loan to interest rata fluctuation Is higher to the beginning of the loan term. 
As toe premium amount amortizes overtime, the sensitivity of the loan decreases. This feature of 
the premium loan w9 aBow toe LLCs to match Interest rate sensitivity of their asset portfolios 
(which 6re designed to have tow interest rate sinsUMty to the earty stages end higher sensitivity 
later) to that of the loans. 

3. Terms and conditions of the Loans: 

The Loans made to tha Borrowers fe proposed to be to toe form of premium loans having an 
aggregate stated Principal Element of 533.33 mm and a Premium of 520 mm. The Lpen interest 
rate ip approximately 17.8% p*. payable quarterly (specific rate to be set at dosing) and toe 
maturity is 7 years. Borrowers have options to prepay the loans at any time subject to 
appropriate prepayment penalties and breakage costs. HVB w2 earn an Interest Rate of 17.8% 
p.a. plus e margin of 1 20 Sojl on toe Stated Principe! payable quarterly. In addition. HVB wiB 
charge a one time custodial fee of 0 . 1 5% on toe Stated Principal for maintaining accounts with 
the L.Cs. The 120% margin on the Stated Principal Is economically equivalent to 0.83% p.a. 
margin on the average outstanding balance of toe total fends advanced (loan principal plus 
premium). If too LLCs prepay prior to toe sbwnonto anniversary of toe Borrowing Date, they will 
pay A breakage fee of 120% of toe Stated Principal' adjustedforthe days from prepayment to six* 
month anniversary, if the ILCs prepay any day prior to toe ebwnonto anniversary of toe 
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Borrowing Data. HVB to tote! will earn USD 2SO.QOO. Below Is the grid describing toe benefit to 
the HVB under various scenarios: 



Ba^ii 

No prepayment 
Year! 

Prepaid on 6£Jth day 

Custodial Foe, 15 bps of Slated 
Principal 

s - 

50,000 

50,000 

Margin, 1.2 54, 

400,000 

400,000 

65,667 

mmmsm 

s - 

$ 

133,333 

Tqtal Benefit 

400,000 

450,000 

250,000 

Overall Return as % of average 
•overall balance, p.a, 

m 

.. 1.05% 

2.84% 


The Irian will be norwecoures to each of the Individual Investors, it will have recourse only to the 
assefa of the LLCs. HVB vriD have a perfected security interest on aft collateral. The Investment 
Portfolio will consist of Permitted investments (Ses Attachment 1), 


4. Tax attributes to the Investors: 

Investors have represented that they expect to profit from their investment in the Investment Fund 
and tjan enhance profit potential by leveraging their investments, hence the' Loans from HVB. For 
reasons described above, namely to match investment risk with financing risk, the Loans have 
beenistrudurad as 'Premium* loans. The nature of these loans can also result In certain tax 
attributes to the Investors. At the time the Individual trusts assign the LLCs (along with the Lean 
proceeds and equity contribution} to HSMI, a cost basts (for U.S. tax purposes) to HSMI Is 
estaalishfld, 


In thq event the Investments do not generate a significant return, the Investors might elect to 
terminate their investments and liquidate the LLCs. Upon fepidaConofthe LLCs, a capital loss 
for UjS, federal Income tax purposes Is generated. This d e d uc ti on can be used to offset other 
capital gains of toe Investors. 

5. Risk Assessment- 

* HVB’s collateral pools, which Include ail investments and/or supporting cash deposits, 
decrease to value. 

We are protected to our documentation through a minimum crvercnBaterafizatlon ratio of 
1|,Q125 to 1 at aft times. Violation of this ratio triggers immediate acceleration under the 
loan agreements without notice. 

The Permitted Investments (See Attachment 1) included to our agreements are either 
extremely conservative to nature with Bttte exposure to Interest rate risk (maximum SO day 
tenor) or hare no collateral value for margin purposes (interest rate swaps and options). 
These permitted investments are those eontempteted by toe investment manager during 
fjhases I and II of the program. Phase SI anticipate* a much more aggressive mix of 
Investments (yet la ba determined) which. However, wpuJd require our agreement to 
amend our loan documents to permit additional Investments, which means that we 
would have an option to exit too transaction. 
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As a practical matter, aB of the risk Investments wiU be hedged either by; or through, HV8. 
The Delaware LLCs wi2 enter forward agreements with HVB to sefl EUR and buy USD two 
months forward to hedge Its EUR deposits. HVB Treasury wfit assume responsibility for 
hedging the HKD and ARS positions into which it enters with the LLCs. 

* Interest rata risk associated with prepayment of the loan. 

The risk arises because the investments made by the LLCs an? floating rate and their loan 
repayment obligation is fixed rate. To hedge foe Interest rate basis mismatch, LLCs wiB enter 
rpto interest rate swaps with HVB Treasury. ILCs w3i recove 17.55% on S 3333 mm 
notional and will pay 1 month UBOR on 5 53.33 mm ncScnal to HVB. On maturity date (7 
.years toter), LLCs w2 also pay HVB $20 mm, so both coupon and principal payments are 
matched. [Sea Attachment 3) The swap Is designed such that, as the end result of afl cash 
tjows on the Loan and ttw swap, HVB receives USOR (without the margin) on USD 53.33 
mm for each of the 7 yeans. At the end of the Loan HVB ^ receive USD 3333 mm Loan 
principal and USD 20 mm swap settlement if the Loan fa prepaid and tha swap fa terminated 
at tha sama time, the algebraic sum of loan prepayment amount swap ternunation.payment 
and swap additional amount If ony, will equal the amount advanced, 

• Bankruptcy of LLCs due to a failed investment strategy/inadequate cash Sove 

The likelihood of a bankruptcy for any reason other than a failed Investment strategy fa 
extremely remote. Tha LLCs wffl be single purpose companies and their activates wiS be 
limited to the investment strategies contemplated by our agreements. Debt other than that 
owing to us will be prohibited. Wo wfll have a perfected security Interest In all cotatereL 

i 

Furthermore, all collateral will be in possession of the bank. Thus we will have perfected our 
position through both filings and physical possession. 

« Disallowance of tax attributes. 

! ’ 

A review by the IRS could potentially result In a ruling that would disallow the structure. In 
addition, tha IRS could possibly emend provisions of the tax code and disallow benefits 
recognized by the structure or the tax taw itself could be changed. We are confident that 
none of the foregoing would affect the bank or ib position In any meaningful way for the 
following reasons; 

1. Disallowance; KPMG has issued an opinion that the structure wW most BkaJy be 
upheld, even IT challenged by the IRS. its opinion fa based upon existing case law and 
■ provisions of the US Internal Revenue Code. The structure offers the opportunity for 
investors to make substantial profits over the life of the transaction through the use of a 
! loan structure designed to fit the investment strategy, 

. 2 . Tax code amendment or change In taw. It fa highly unlikety that eflhef would result In 
3 retroactive effect on these transactions. There have been no Jegteiaffve proposals or 
draft regulations that might endanger the structure retroactively. 



* Opsrafiorrai Risks 
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A number of departments to HVB Americas will be involved la various aspects of this 
transaction. These indude: 

Risk Management. Lean Servicing, Treasury and others 

W« have spoken to each department (or will have done so prior to dosing) and each has 
abreed that It Is capable of folfiflng Us responsibilities with respect to this deal. Furthermore, 
during the dosing stage, approximately 4 KPMG staff witi be stationed in the bank to assist 
us with dosing and booking issues. SRM Americas wUI be satisfied that all operational 
Issues have been resolved prior to dosing each trensactlsr.. 

* Due DiSgenca 

HV9 will accumulate substantial Know Your Customer* background Information on each 
investor to ensure both his/her financial sophistication and that our structure Is not being used 
for illegal purposes. 


6. Credit References 

We contacted Deutsche Bank, which is In the process of dosing severe! tuition dollars of 
transactions similar to the one presented here. As of September 24, they had dosed USD 1 .8 
btlfior) In advances. The Deutsche Bank representative stated that they have been dotog business 
with Presidio for approximately three years and have dosed approximately USD 7 btBlon In 
transactions to date. The experience has been excellent and they have the highest regard for 
Presidio's principals. 

7. Flow of funds: 

individual trusts make investments into newly created Delaware LLCs as described to Table I. 
This group of Delaware LLCs obtains a USD 53.33mm loan from HVB. The trusts assign tha 
respective LLCs with USD 54.7 mm to HSM1 that trades on their behalf through HVB. 

8. Conclusion! 

Approval to fund the Loan to the Borrowers Is requested based cn the following factors: 

• Extremely Law Credit Risk 

first, there Is a security interest, to the form of low risk collateral that will protect HVB from 
Vie credit risk. The security wat consist of only very highly rated Instruments, tn addition, 
’the collateral w.H be In accounts with HVB 'perfecting’ our security Interest, Second, Bie 
Delaware LLCs are special purpose vehicle's created for this particular transaction and do 
•not have any other meantogfol creditors Including the US Government that can raise, claims 
lo thelf assets to case of bankruptcy filing. 

* Extremely low capital charge 

. Given the likelihood that ail amounts owing will be folly cash collateralized, capital allocation 
b based on 0% risk assets, making the ROgon this transaction infinite for the first BO days, 
tn case, the collateral ratio of 1.0125 to 1 is violated at any turns, HVB can tormlnate 
the transaction without notice. 


• ’Better than average returns for loans of this credit rating ( 2 ) 

HVB wia earn an Interest Rate of 17.8% pi. plus a margin of 1.20% p.a. ($400,000) on foe 
Stated Principal payable quarterly. If the LLCs prepay prior to the sixty-day anniversary of 
the Borrowing Date, they w31 pay a breakage fee such that the return to HVB wil bo at least 
2.B4% p.a. of tho average balance of fonds advanced. 
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In addition, approval for tha fallowing FXfawap lines with Uic Borrowers » also requested, 

1. USD interest rate swap: 7 years. HV3 pays fixed on USD 33.33 mm notional and * 
receives floating 1 month UBOR on USD 53.33 mrp notional and USD 20 mm at maturity. 

2. * Spot FX USCVEUR for USD 53,33 mm and 3 month FX Forward USD/EUR for USD 
53.331 mm. 

3. 3 month FX Forward (combination of USD/HKD and USD/ARS) - net cash sattia In USD 
for USD 53.33 mm. 



Financial Eaginccring Dcpartmcat 
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{a) any of the following denominated In Dollars: (I) lime deposes of HypoVerainsbank 
(of any of its Affiliates) with maturities of 90 days or less or other low risk Investments in - 
instruments offered by HVB or its affiliates 

(b) fixed income securities purchased with remaining maturities of 90 (fays or less 

issupd by any governmental or corporate Issuer, the outstanding long or short term unsecured 
daht of which is rated In one of the two highest rating categories by an Internationally recognized 
statistical rating organization, such fixed income securities are (I) denominated In Dollars or 01) 
denominated in Biros (or in the currency of any of the UnitedKlngdam of Great Britain and 
Northern Ireland, the Federal Republic of Germany, file Republic of France, Japan, Canada and 
Italy), 


(c) any (i) Interest rate swap transactions and (S) toterest rata options that are 
entered Into with HypoVereinsbanK (or any of its Affiliates) as the counterparty requiring 
settlement not fata- than the Maturity Date, 

(d) foreign currency spot, forward or option transactions entered into with 
HypoVereinsbanK (or any of its Affiliates) as the counterparty requiring settlement In not more 
than 6 be months for Dollars or Euros with respect to (I) the currencies listed tn clause (b)0i) above, 
and (fi) the following additional currencies: Hong Kong dollar, Argentine Peso, Egyptian dollar, 
Saudi Riyal and Danish Kroner. 
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Fotfid: IMSS on USD 33.33 miii 
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Heyes Street Management Inc | 

■ ' — ~ : -l — r-'-*--— — — *J 

100% Ownership 



USC *66,000 equity 
USD 17.7mml.oan 
Proceeds 


USD 466,000 ftqufi/ USO 233.000 aqufty 

USD 17.7 nvn Loan USD 8. S3 am Loot 

Proceed! 

Invest Ow proceed* from equity Iwestmwd 
and the Loan through HV8 



USD 233.000 equity [ 
USD 8.S3 mm loan ‘ 
J&S5S&. I 



Hedged to HVfl 
« camtapJ 
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Plafond Structure 


The plafond -structure differs h several respects from the specific structure presented here for 
approval, however, the risks (financtai/caliaterai monitoring, operational) remain virtually identical 
The jagniffcanl differences are: 

1. ftVB wiH make a single, feint and several bank loan, to toe ILCi. 

2. Instead of transferring ownership of the LLCs to the JnvesLvusflt Company, it \ o 
Ipytstors/Tnists wa cause the LLCs to transfer their assets and cur bank loan to the 
Investment Company In exchange for a membership Interest h the Investment Company. 

3. t© Entities related to Presldo, Presidio Growth and Presidio Resources, will hold a combined 
^Q% Interest in the Investment Company. 

4. • the Investment Company ftstrff, rather than individual ILCs. win then enter Into the respective 

Hedges and swaps with HVB; Le.'Orte setof trades per transaction 

Under. U.S. Law, once the Investment Company assumes Ihe loan on o non-recoursa basis, we 
have! effectively a new loan to the Investment Company secured by its assets. 


We >pva reviewed this structure with counsel. They believe it is sound from a risk perspective. 
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Dai. March 13, 1998 Page 1 of 5 

To Jeff Stein 

OroanUation KPMG - New York 

F,x (212) 872-6137 

Sandy Smith 
KPMG - Houston 
(713)319-2102 

From Robert D. Simon 

Department International Services 

T.l (303)382-7607 

Fa# (303)382-7457 

Subjaet OPIS 


Jeff, 

Sandy asked me to fax you any memos I had on the new product The attached weal to 
the entire working group (Pfaff, Ritchie, R J. Ruble of Brown * Wood, Bickham, and 
Larson), I believe that the OPIS product C Son of FLIP”) is a stripped down version of 
the LLC (partnership) structure. As I mentioned to you, the draft opinion that formed 
the basis for the OPIS opinion was drafted by John Harris (and run through an 
international contract). I have cc:roailed you a copy of John's earlier daft 


As you may know, the research on some of the real troublesome Issues with respect to 
the product was done in large measure by John Harris (through sa mtem«ion>J 
contrectX Margaret Lukes (IS), and myself. These issues included (i) whether U.S. 
investor’s interest in the Cayman entity was disguised equity, (ii) the at risk rules, and 
(iii) the basis of shares held by U.S. investor. 

i 

Regards, 

Bob 
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Ken Tarr To: John Rotfes/NowYork/DBNA/DeuBa@DBNA 

cc: paul.w.higgins@db.com 
Subject Re: BUPS 

Sent 10/13/1999 01:02 PM 

Heiio John, 

Let's try to clear this up so we can move forward. Thx. 

KJT 


Forwarded by Kan Tarr on 10/13/99 12:01 PM — 

From: Peter Sturxlnger on 10/13/99 12:40 PM 
To: Ken Tarr 

cc: paul.w.higgins@db.com; kenneth.mcgloin@db.com; aitan.cuttie@db.com; Michael Low eng rub 

Subject Re: BUPS B 

The following Is an extract from the minutes of the Management Committee Meeting of August 4. 1999. 


• beutsche Bank Private Banking, Management Committee 

Meeting 


Wednesday, August 4, 1999 

Present Kenneth J. Tarr (Chairman) 

Michel J. Baresfch 

Paul W. Higgins 

Michael C. Lowengrub 

Peter K. Scaturro 

H. Peter Stundnger (minutes) 

Nicolai von Engelhardt (by phone) 

Guest Leo Grohowski 

Absent Jeanne Kausch 

Kenneth J. McGloln 


1. BLIPS Product 

PKS reports that a meeting with John Ross was held on August 3, 1999 In order to discuss the BLIPS 
product. PKS represented PB Management’s views on reputational risk and client suitability. John Ross 
approved the product however insisted that any customer found to be In litigation be excluded from the 
product the product be limited to 25 customersand that a tow profile be kept on these transactions. PB 
will execute the white glove treatment and KYC. John Ross also requested to be kept Informed of future 
transactions of a similar nature. The volume Is now expected to come In at USD 4.5bn resulting In 
revenues to the bank of approx. USD 30MM. PB’s share would amount to approx. USD 5MM. KJT 
suggests that Ihe 25 customers be selected from different geographic areas. PKS will ensure that written 
agreements be prepared. 


H. Peter Sturzinger 
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revenues to the bank of approx. USD 30MM. PB‘s share would amount to approx. USD 5MM. KJT 
suggests that the 25 customers be selected from different geographic areas. PKS will ensure that written 
agreements be prepared. 


H. Peter Sturzjnger 

Deutsche Bank Private Banking, New York 
Telephone (212) 469-2977 

Message History 

From: Ken Terr on 10/13199 10:42 AM 

To: John Roltes/NewYork/DBNA/DeuBa@DBhiA 

cc: paul.w.Ngglns@db.oon; kennelhjncglotnQdb.com; aSan.cutlle@db.com; Peter 

Sturzlnger/NewYork/DBNA/DeuBa@DBNA 
Subject BUPS 

John, 

I have not received any confirmation from you or anybody else that John Ross has approved an Increase 
In the number of Blips transactions that could be booked. Please follow-up Immediately on this since we 
had been limited to 25 (I have asked Peter Sturzlnger to research the various minutes to confirm what was 
our understanding). 

KJT 


Forwarded by Ken Tarr an 10/13/99 10:38 AM 


From: allan.cuttle@db.com on 10/12/99 11:33 PM GMT 
To: John Rolfes 

cc: paul.w.hlgglns@db.com; Ken Tam kenneth.mcglolri@db.com; Alice Masters; Marius Marijoslus 

Subject BUPS 


John, 


Just to confirm our conversation from this morning, you are going to pull 
together a full set of KYCs as well as all the related disclosure 
documentation for each of the deals done to data and forward them to my 
attention. I would also like to obtain the same for a9 die remaining 
deals as they are completed 

Also, something we did not discuss today, but think would be a good Idea to 
solidify Ihe review process around these types of transactions and just In 
case Audit or the Regulators come asking. Going forward, (for the 
remaining deals) please supply Alice Masters with a copy of the signed 
client disclosures when submitting the KYC for her approval.., 

If you should have questions give me a call 

Thanks and regards, 

Allan 
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New Product Committee Overview Memo: 

BLIPS Transaction 

This product has been developed with KPMG and Presidio Advisors. In simple 
terms, for the Blips project, Deutsche Bank will act as lender, transaction 
executor, foreign exchange trader, and Know Your Customer Screener. KPMG 
will distribute the product to its clients. Presidio has structured the product and 
will act as the investment advisor. 

Presidio Advisors 

There are 3 main partners at Presidio 

Robert Raff 
John Larson 
Amir Makov 

Bob and John built their careers at KPMG as tax attorneys and members of the 
6,000 person tax accounting group. Amir was recently at Sentinel Advisors 
(Hedge Fund Company), where he was a client of Deutsche Bank Global 
Markets. 

Amir left Sentinel to join Presidio in early 1 999. Amir's original connection to 
Presidio was made through David Kelley and Roberto Marsella, formerly heads 
of the Deutsche Bank Structured Transactions Group. Kelley and Marsella will 
play no role in the Blips transaction. 

Presidio is a well-known client to DB in the Private Bank, Structured Transactions 
Group and the Equity Derivatives Group (Frankfurt). 

Presidio, in conjunction with ICA, has developed a new product called BLIPS. 
BLIPS will be marketed to client end users through KPMG mainly by John Larson 
and KPMG's high net worth advisory practice. Amir Makov will take responsibility 
for executing and managing the capital market transactions for BLIPS. 


BLIPS TRANSACTION 


BLIPS will be marketed to High Net Worth Individual Clients of KPMG. 

It is envisioned that BLIPS will be a large program, covering over a 6 month 
period of time over 40 separate accounts / counterparties, 
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Loan Balances over time could be as large as $5 billion in par amounts + $3 bn. 
in premium. Fees to DB are estimated to be In the 1 .25% of premium range 
($30+ mm usd). 

If DB proceeds with the BLIPS program, it will involve the following: 

1- HNW Individuals will be introduced to the D8 Private Bank by Presidio/KPMG 
for Know Your Client Review. 

2- The “LLC” (HNW Individual is the single member of a Delaware LLC) will 
receive a nominal 7 year loan from the DB Private Bank. The Loan will be a high 
coupon loan (16%) and the loan amount will be delivered to the HNW Individual 
in the form of a par amount (1 00) and a premium amount (estimated at 60). The 
loan/premium amounts will be priced by Global Markets off the US Interest Rate 
Swap Curve. 

For tax and accounting purposes the Loan Liability for the LLC/HNW 
Individual will be the par amount only (100), not the premium. The LLC will also 
be obligated for the above market interest rate for the term of the loan. The Loan 
Proceeds (Par + Premium) will be held in custody in a DB Pledged Account in 
cash or near cash. Loan will include a prepayment clause with provisions to 
require repayment of unamortized premium in addition to principal. Loan 
conditions will be such as to enable DB to, in effect, force (prepayment after 60 
days at its option. 

3- After a 7 to 10 day holding period, the LLC will transfer all Loan Proceeds to a 
Company/Partnership (“Company"). The Company will also have 3% of par 
amount Equity Capital contributed by the HNW Individual and an additional .3% 
Equity Capital contributed by the Manager of the Company, Presidio, (in our 
example here the Company will have 100 Par amount + 60 mm Premium + 3 mm 
HNW Equity Capital + .3 mm Presidio Equity Capital for a total of 1 63.3 mm 
USD). The entire amount of funds in the Company will be held in custody at a DB 
Global Markets Margin Account. 

4- Monitoring of the Collateral will be handled by the Global Markets group, as it 
will be executing all transactions on behalf of the Company. Presidio will act as 
the Investment Adviser to the Company. 

5- The Company will enter into an Interest Rate Swap to convert its Loan Liability 
from Fixed into Floating. 

6- The Company will enter into a series of FX transactions, all approved by DB 
and all executed by DB. Typical trades will be in the 2 month forward FX market, 
Long USD/Short HKD, Long USD/Short Argentine Peso, Long Euro/Short, Danish 
Krone. 
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7- The Company's trades will typically have negative carry and will be designed 
to make $ for the Company in the event of a global markets crisis. In addition 
there will be negative carry for the Company on the Loan Interest that it owes vs. 
the interest on the funds that it holds in the Global Markets Custody Account. 

8- The appropriate amount of Equity Capital in the Company will be determined 
by Global Markets Credit. 

9- The holding period / life of the Company will be 45 to 60 days. At the end of 
this time period, the Company will likely unwind all transactions, repay the loan 
par amount and premium amount. For tax and accounting purposes, repaying the 
premium amount will "count" like a loss for tax and accounting purposes. 

10- At all times, the loan will maintain collateral of at least 101% to the loan + 
premium amount. If the amount goes below this limit, the loan will be unwound 
and the principal + premium repaid. 

, 1 V- DB will have the right to approve/disapprove all trading activity In the 
Company. This will allow DB to effectively force the closure of the Company and 
the repayment of its loan to DB. 

12- At no time will DB provide any tax advice to any individuals involved in the 
transaction. This will be further buttressed by signed disclaimers designed to 
protect and “hold harmless" DB. 

13- DB has received a legal memorandum from. Shearman & Sterling which 
validates our envisaged role in the transaction and sees little or no risk to DB in 
the trade. Furthermore, opinions have been issued to High Net Worth individual 
from KPMG Central Tax department and Brown & Wood attesting to the 
soundness of the transaction from a tax perspective. 
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WHO IS INVOLVED SO FAR AT DB 


The following people have been working on the transaction. Those from the 
Global Markets/Private Bank will be responsible for the ongoing running of the 
trade. 


Private Bank 

John Rolfes, Presidio Relationship Manager 

NN to come from DB/Bankers Trust Structured Credit 
Rick Stockton, Account Manager 

Global Markets 

Francesco Piovanetti, structured products 

Nancy Donohue, global market sales 

Credit 

Steve Cohen, structured credit 

Accounting 

Rob Arnig, KPMG as advisor to the Bank 

Linnae Latessa Controlling, for treatment to the bank's 
capital vis a vis loan principal and premium 

Tax 

Joe Cassidy, DB NA Tax 

Legal 

Michelle Cenis , DB 

Alvin Knott, Shearman & Sterling 

Gerry Rokoff, Shearman & Sterling 


DIVISION OF RESPONSIBILITY 


John Rolfes, Francesco Piovanetti, Nancy Donohue and presently share RM 
responsibilities for Presidio Advisors in overseeing the BLIPS transaction. 

Global Markets will be responsible for: 

Setting up ISDAs for 40 accounts 

Setting up Margin Accounts for 40 accounts 

Pricing the Loan on the US Swap Curve 

Global Markets wiil book the loans 

Executing and Settling the Interest Rate Swap and FX Trades 

Monitoring Real-Time/Daily, the value of the LLCs vs. Equity Balances 
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Private Banking will be responsible for: 

Initially Transaction Structuring/Approval Process 
Know Your Client for all HNW Names 
Account Opening and maintenance of accounts 
Relationship Management of the HNW customers to the deal 


Approvals received already from the following DB departments/divisions: 

Global Markets: Ivor Dunbar, Managing Director, Co-Head Structured 
Transactions Group 

Audit/Accounting: Rob Arnlng (KPMG Partner In charge of DB Americas 
audit) 

DBNA Tax: Joseph Cassidy, Managing Director and Head of DBNA Tax 

DBNA Legal: Michelle Cents, Responsible for DBNA Legal Structured 
Products 

Formal Approval is expected from DBNA New Products Committee. 
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Assurance/Tax Professional Practice Meeting 
September 28, 1998 


Summary of Conclusions and Action Steps 

On September 28, 1998, the following tax and DPP-Assurance partners met in New York 
to discuss the tax product development and deployment process and certain professional 
practice and accounting issues related thereto. 

Attending were: 

Tax 


Larry DeLap 
Walter Duer 
Ron Harvey 
John Lanning 
Mike Lippman 
Mark Springer 
Jeff Stein 

The following is a summary of conclusions reached and action steps agreed upon. 


DPP-Assurance 

Mark Bielstein 
Andy Capelli 
Mike Conway 
John Guinan 
Terry Strange 
Ed Trott 


Accounting Considerations of New Tax Products 

Some tax products have pre-tax accounting implications. DPP-Assurance ’s role should 
be to review the accounting treatment, not to determine it. An assurance person (probably 
a senior manager) should be recruited to work closely with the Tax Innovation Center to 
determine the appropriate accounting treatment for transactions associated with new tax 
products. 

Mark Springer will coordinate with Mike Conway in identifying and deploying such an 
individual. 


Financial Statement Treatment of Aggressive Tax Positions 

Larry DeLap will have further discussions with Mark Bielstein, Mike Conway, Terry 
Strange, and Ed Trott on financial statement tax accounting for aggressive tax positions. 
The purpose of these discussions is to determine whether modifications may be made to 
the Firm’s policy on this issue. 

The current Firm policy, in each case assuming the particular aggressive tax position is 
significant, is: 
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Assurance/Tax Professional Practice Meeting DRAFT 

September 28, 1 998 For Discussion Purposes Only 

Page 2 


1. No financial statement tax benefit should be provided unless it is probable the 
position will be allowed. 

2. If it is probable the benefit will be allowed, the client may claim the full benefit in its 
financial statements. 

3. Each discrete aggressive tax position is evaluated separately. 

4. The “probable of allowance” test is based solely on the technical merits, so the 
probability of negotiated settlement is not taken into account. 

5. As a practical matter, the “probable of allowance” concept is equated to a “should” 
level of opinion from the tax practice. It is not necessary that the tax practice actually 
issues a “should” opinion. It is sufficient if the tax practice affirms that it could issue 
a “should” opinion, if requested. 

The basic issues include whether. 

1 . The “cliff’ effect (full benefit if probable, no benefit if less than probable) of the 
current policy should be continued. 

2. The likelihood of negotiated settlements should be taken into account. 

3. The overall (rather than discrete) likelihood of success of multiple aggressive tax 
positions should be considered. 

4. The base level for determining whether a financial statement tax benefit can be 
claimed, before consideration of a reserve for disallowance, should be a “more-likely- 
than-nof ’ tax opinion. 

5. There should be an overall standard as to the level of acceptable reserves for potential 
tax disallowances. 


Contingent Fees 
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Assurance/Tax Professional Practice Meeting DRAFT 

September 28, 1 998 For Discussion Purposes Only 

Page 3 


1. In light of an August draft interpretation by the AICPA’s Professional Ethics 
Executive Committee, tax services can be provided on a contingent fee basis (if 
permissible under applicable state rules) to individuals in positions of significant 
influence over non-public audit clients. However, as the SEC takes a stricter view of 
contingent fee arrangements than does the ATCPA, tax services may not be provided 
on a contingent fee basis to individuals in positions of significant influence over SEC 
audit clients. Subsidiaries and affiliates of SEC audit clients are included in the 
definition of “SEC audit clients”. 

2. The SEC takes the position that a CPA firm may not provide any service to a public 
audit client where the amount of the fee is dependent on the outcome, even if the 
outcome is beyond the control of the service provider. Thus, a fee arrangement with 
an SEC audit client that is expressly dependent on the closing of a transaction would 
be considered a prohibited contingent fee. This does not preclude us from using 
“value added fee” language, as illustrated in the Professional Practice Manual. 

3. Some tax products involve a third party facilitator (such as an investment bank). An 
arrangement whereby we provide tax services to an audit client with respect to a tax 
product or strategy, but receive payment from the third party facilitator, will be 
viewed as a prohibited contingent fee (or, depending on the circumstances, as a 
prohibited commission). 

In such situations, KPMG and the third party facilitator each need to issue separate 
engagement letters to the client and be separately paid by the client. The separate 
engagement letter between KPMG and the client must use permissible non- 
contingent- fee language. 

Even where the underlying client is not an audit client, caution is needed where 
KPMG will receive payment from the third party facilitator, due to “broker-dealer” 
concerns. 

4. In the case of SEC audit clients, there should be no written communications (whether 
in presentation handouts, proposal letters, feasibility letters, or engagement letters) 
stating that our fee for a particular tax strategy or service will be a certain percentage 
of the projected tax savings (unless the particular service, such as application for a 
private letter ruling or taxpayer account analysis, falls within the exception to the 
definition of “contingent fee” set forth in AICPA Rule 302). 


The SEC views a fee based on projected savings to be a prohibited contingent fee, 
even if it is nonrefimdable and will not be adjusted based on actual savings. 
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Assurance/Tax Professional Practice Meeting DRAFT 

September 28, 1998 For Discussion Purposes Only 

Page 4 


However, it is permissible to advise the client that the fee will be based on a variety of 
factors and “our experience with similar projects has been that the fee has 
approximated X% of the first Y years projected tax savings”. 

5. It is permissible for a fixed fee or value added fee engagement letter with an audit 
client to include “termination” language similar to the following: 

If at any time during design or implementation, you decide 
it is not in the best interest of [client name] to continue 
with the engagement, you may notify us to that effect. 

[Client name] agrees to pay KPMG for time charges at 
standard hourly rates and actual expenses incurred to the 
date of the termination of the engagement. 


Independence 

1. In view of AICPA Ethics Ruling No. 52, standard engagement letters for new tax 
products should continue to contain the following guidance where a schedule of fee 
payments is provided: 


The schedule of payments should be related to the timing of 
delivery of services and cannot be or appear to be 
established to match the timing of projected savings to the 
client. 


2. Unless and until the SEC expresses a clear view to the contrary, the existing 
prohibition against performing “net to gross” or “gross to net” calculations for 
expatriate employees of public audit clients will be discontinued (i.e., such 
calculations will be permitted). 


3. The use of an “independent” firm to provide payroll processing services to KPMG 
SEC audit clients will not avoid the independence issue if the nature of the 
relationship with the “independent” firm appears to constitute a joint venture or 
contractor/subcontractor relationship. 

4. A set of guidelines on permissible and impermissible legal services that can be 
provided by KPMG member firms was developed and approved by Bob Lambert and 
Jerry Claiborne in late 1997. However, that set of guidelines was not officially 
released or included in any KPMG manual. 
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Assurance/Tax Professional Practice Meeting DRAFT 

September 28, 1998 For Discussion Purposes Only 

Page 5 


John Guinan will be developing independence guidelines with respect to all services 
provided by KPMG member firms to SEC audit clients. He will include legal 
services in those guidelines. 

5. There should be no direct or indirect reference to earnings per share in tax proposal 
letters or engagement letters issued to SEC audit clients. 


Alliances 


1. The “written documents” requirement set forth in the guidance on the alliance process 
should be expanded. An oral business relationship that has the effect of creating an 
alliance should be treated as an alliance. 

2. It -often is unclear whether a particular business relationship with another party with 
respect to a tax product creates an alliance. Larry DeLap will work with Jim Carney 
to more clearly define when an “alliance” will be considered to exist with respect to 
the development and marketing of tax products. 


Federal Confidential Communications Privilege 

The issue of how best to deal with the new federal confidential communications privilege 
in the context of audit clients is under review. We will be influenced by the consensus 
views of the Big 5 and the AICPA on this issue. Larry DeLap will coordinate with Andy 
Capelli and Office of General Counsel on this matter. 


Timing of Involvement of DPP-Assurance 

The earlier the involvement of DPP-Assurance with respect to independence and 
accounting issues bearing on new tax products to be marketed to audit clients, the better. 
However, product information presented to DPP-Assurance should be sufficiently 
developed that a meaningful review can occur. 

A product development manual currently is under preparation. That manual is to include 
a section that explicitly deals with the step-by-step DPP (Tax and Assurance) review and 
approval process. Larry DeLap will coordinate with John Guinan and Ed Trott relative to 
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Authoff! Randall 3 Biekham at xm3_P*lo_Aito 
Data: 12/1S/97 **:S9 AM 

Priority: Soiwl 

To: Grogg w, jtitehia at XPrtG_Warnar__e*ntsr 
CC ; Carolyn A. Stalnaksr at 
Sublet: joint; project* 

M*»«*g* concwit* 


Gr*gg 

Tho B*W initiative i* aoving «h«ad a* you can ••• fro® tht ittachad, ' X a*ksd W 
about ABA con* train ta , ate on joint v«ntu»*/f*« splitting, Bis thought via that 
tho only situation *h«ra a probls* aria** i» whan an opinion is involved, but b* 
la following up with thair parson who spacialixs* in tha axaa on spacifica. 

Today I will aixmarirn my thoughts on tha how tha BCV ralationship would be 
a true fur ad and tha aaaoeiatad bens fit*. 

Tha tanUtiva data for a Keating with BXW San rraneisce la Thursday. If you 
want to neat with thaa on Wednesday after Max, Z can raacbadula. 

Sandy 


Forward Header 

Subject: joint project* 

Author: *R. J. subla*<rzubla€brownwoodlaw.con> as Internet 

Data: 12/15/97 11: OB AM 


This morning my managing partnar, Tom Smith, approved Brown S Hood XXF 
working with tha nawly conformed tar products group at XS*fC on a joint 
basis in which wa would jointly davalop and marks t tar products and jointly 
chars in tha faaa, as you and Z have discussed. 

To tha extant it is possible it would bs vary beneficial from our 
parwpaetiva to involva our San Frsnaiaco of flea, and X h*v« givan Paul 
Pxingl* and trie Sauetar of that office your nwa *r>d~ telephone number. 

Flo ** a call ms whan you hays a chance - 
Bast ragards, 

*.3. 


| GOVERNMENTS 
| EXHlBtr 

I 


544693 


Permanent Subcommittee on Investigations 


EXHIBIT #116 




2692 


Aether* Cregg Aitchie at xtm *Mm» a»TW 
0»t»» 10/1/S7 12i 21 Ml 

Priority* bqimI 

to. Randall A. Bsailton *t XfN6_SIf JBXNES 

subject* k«i flip y*x opinion 

. ■ ■ I.. ■ . — ■ ■••••p* content* 
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Greg, in your Ift t a r 23rtJ cciaail miiiq* which Ktuhai tie 
IcptaMer status MW, fMi indicated in peraqcapfe 3(b) the feet 
pattern eust also be concurrently sect to H J. Sable at Atoms and 
wood, tom had previously indicated to ad) that we would not need to 
request the Irani and *do 4 opinion unless the client specifically 
requested it. At chin tine the client has only x e yw set oos opinion 
but is aware that the Brown and bend fin woe id issue the opinion if 
requested, why ase <*s sow requiring this concurring opinion 7 

xr wk us r c c ro to it h we w am or a tax man, net enter x* 
not rwoi tcum mot nu imun i nr xklxakx cat ooa ormaa cat. ujo. com 
m •» » nu i» mu na u nn za nouns ns must, 
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Ffom Randall S. Bickham 
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B&W Meeting 
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For our meeting with R.J. on Wednesday, the suggested agenda is the following items 
(John Larson is planning on joining us at 2:00 Wednesday): 


1. Update RJ. on our new FCS practice with an emphasis on how the KPMG 
commitment to building an investment banking practice will benefit B&W. 




2 . 


3. 


Discuss the implications associated with registering the OPIS product as a tax shelter. 

a) What is the criteria that is used by others in determining whether to register a tax 
product? 

b) Any differentiation between registration criteria for individual versus corporate 
shelters? 

c) How will registration impact marketability of product? 

d) When must decision be made? 

e) Assuming registration, how can we best use DMG in marketing products? Last 
year, DMG Technology’s first full year of operation, they participated in 28 
mergers and acquisitions worth $14.2 billion. 

In marketing presentations, what is the KPMG J 3&W position on the question of 

protection against imposition of penalties? What does our opinion letter effectively 

accomplish? 




4 . Discuss B&W position on whether “co-obligation” constitutes “assumption of 
liability” in the context of “basis shift” products. 

a) What other groups have reviewed the Zens product-any problem with the issue? 

b) What other products does the issue impact-e.g., the Presidio revised 357(c) 
product? 

5. Discuss how to institutionalize the KPMG/ B&W relationship, 
a) What are the key profit-drivers for our joint practice? 

i) KPMG - Customer list. 

ii) KPMG - Financial commitment to invest in the practice in terms of expertising 
products, hiring franchise players, etc. 

»*) S&W- Institutional relationships within the investment banking community. 


Proprietary Material 
Confidentiality Requested 


Permanent Subcommittee on Investigations 


EXHIBIT #118 


KPMG 0047358 




2694 


JStSPMtMwwickUJ' 

Page 2 

Gregg Ritchie 
Warner Center 
March 3, 1998 


tv) B&W - More panache in dosing larger deals where the buyer brings in his 
Wall Street/D.C. tax advisor. 

b) What should be the profit-split between KPMG, B&W and the tax products 
group/ implementor for jointly-developed products? 

i) Any formula used should incorporate an initial allocation for the “finder”/ 
customer list. (The standard finder fee seems to be 10%. ) 

ii) For a 7% deal, the following approach ia suggested: 

Gross Revenue 700 


Deal Costs XU 

Profit 325 

Finder’s allocation 70 
Net allocated on 1/3 basis- 
KPMG 85 

B&W 85 

Implementor 85 






i iii) Accordingly, if KPMG brings the buyer to the table, KPMG would be 
' — • allocated 155 basis points (70+85). All three JV partners would have joint 
responsibility for closing the deal. 

c) In deals where B&W acts as a co-venturer, B&W would not be able to write a 
concurring tax opinion. 

i) What are factors that impact this conclusion* the joint marketing of product, 
joint development, the form of receiving compensation as a joint venture 
partner? 

ii) What should be the strategy for selecting the law firm to write the concui 


tax opinion? 


-^1 


"fllS 



6. Jointly discuss with John the yPresidio Integrated Investment Strategy iProFram 

a) The investment analysis presented by Presidio should be institutional-based (e.g., 
DMG marketing literature) with supporting investment analysis to satisfy an 
ACM/Colgate type of examination-investor must have a “reasonable expectation 
of a reasonable profit”. 

i) What needs to be done to finalize the analysis and who is responsible? 

ii) How often will analysis need to be updated? 

b) In addition to demonstrating the reasonable expectation of profitability, the 
analysis should demonstrate how the use of offshore leverage enhances the 
Investor’s financial return. 


KPMG 0047359 
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c) Should an investment prospectus be given to Investor in our initial marketing 
presentation? 
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c :\data\busmod. doc 


To Gregg Ritchie Cats 

Warner Center 

From Randal! S. Bickham Stero 

Palo Alto r«» 


Business Mode! - Brown & Wood Strategic Alliance 

The establishment of strategic alliances to develop and market products for high-wealth 
individuals, large closely-held corporations and publicly-traded corporations is the 
cornerstone of our business mode!. The conclusion to externalize substantive functions 
is based upon the premise that the most expeditious strategy for establishing a 
predominant position in the tax products market is by engaging in strategic alliances. 
Such alliances will allow us to establish an immediate branded image within the tax 
products market, access technical expertise not available to us internally and establish 
market relationships which are critical to developing our practice. 

Ir: order for our practice to achieve its targeted revenue goals, we believe that it is 
critical that we focus at the outset cn creating a branded image that effectively 
transcends the common market perception of an accounting firm’s wherewithal to 
pcrticipate in large transactions (deals with professional fees exceeding SI million) and 
charge fees based upon, value delivered. Simply stated, we believe that vve can best 
establish a predominant position in the tax products market with a corporate transactions 
strategy group viewed by the market as a “Goldman Sachs n -sty!e practice and, as a 
result, it will be significantly more profitable. 

Potential alliances for product development are “Wall Street" law firms that specialize in 
corporate finance (e.g.. Brown & Wood LLP); boutique tax product groups (e.g.. 

Presidio Advisors, LLC), financial institutions with a strong tax product orientation, 
particularly in the international area (e.g., Citibank); and product development groups 
within KPMG including the Washington "National Tax Group. As to the marketing and 
distribution of product, the primary requisite is alliances which will enhance our ability 
to brand both products and the group. The end objective for branding at the group level 
is to create a market perception of our practice as being one which is KPMG- centric, feu* 
with concentric relationships with institutions with exemplary reputations in the capital 
transactions market. Our leverage in developing concentric organization alliances is 
based upon our ability to invest the funds required to expertise a large portfolio of tax 
products, our contribution of an outstanding customer list base ar.d our success in the 
high- wealth Individual market sector. 
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To date, we have had strategic alliances with Quacra and Presidio. Whereas both 
alliances have been beneficial to us, particularly in terras of product development with 
Presidio, we need to evolve cur business model to the next level in order to realize our 
objective of establishing a predominant position in the tax products market. The initial 
step is to further strengthen our existing alliance with Presidio and to look for additional 
sources of product development. Secondly, we need to consummate a formal strategic 
alliance with Brown & Wood. 

Brown & Wood is unique in that it can make significant contributions to the product 
development process and would allow immediate brand recognition. Brown & Wood is 
a preeminent “Wall Street” law firm with a market focus on structuring complex 
financial transactions. For the four year period ending December 3 1, 1996. Brown & 
Wood ranked first among all U S. law firms ir, terms the aggregate number of public 
debt and equity securities issues in the United States in which it was involved (either as 
counsel to the issuer cr underwriters), and number two in terms of the aggregate dollar 
amount of the securities issued in such transactions (1 .127 transactions that raised $176 
billion). In 1996. Brown & Wood ranked in the top 10 nationally in a number of 
categories relating to the public financial markets: corporate high yield debt 
(underwriter’s counsel), asset-backed securities (underwriter’s counsel and issuer’s 
counsel), REITs (underwriter's counsel), mutual funds (based on clients' net assets), and 
long term municipal debt (underwriter’s counsel). Only 3 other firms ranked in the top 
10 nationally in a greater number of categories. In addition. Brown and Wood has one 
of the largest practices involving privately placed structured securities, (e.g. structured 
notes and swap trusts), of any firm. 

Because ofits focus on underwriter's representation. Brown & Wood lias broad market 
exposure both domestically and internationally. Browr. & Wood has positioned itself in 
the market as the “technical expert* in structuring transactions involving complex 
financial securities (both tax-driven and otherwise), rather than going after the more 
traditional role of being a key M&A player. Of more importance to us is the market 
perception of technical excellence in the development of complex financial securities 
(from a branding perspective) and participation in the financial market to enhance our 
distribution network. Whereas, Brown & Wood has net bec-n a significant player to date 
in ihe IPO sector, they are making a significant strategic commitment to build up their 
San Francisco-based practice in this area. 
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The primary ob ective of the alliance between KPMG and Drown & Wood should be to 
build a mutual!; ■ successful business based upon products that are jointly developed. 

Our group has t irgeted March 31,1 998, as the date that we wish to have our base 
organizational i ifrastructure in place. Accordingly, we need to identify an initial 
product that cai be focal point for negotiating a strategic alliance with Brown & Wood. 
In light of the t: ncframc and the following ancillary considerations, the most reasonable 
approach is to use the LLC product currently under development as our initial joint 
product, particularly since one key element of the LLC structure will involve the 
creation of a unique financial derivative; 

• We must get the new LLC product “on the street 5 * as soon as possible. Mid- 
January is the targeted date based upon significant support from Brown & 
Wood. 

• Our targeted market for the LLC product is large capital gain transactions 
where a co-branded product could potentially give us a competitive 
advantage. 

• Brown & Wood has a significant profile in the Midco transaction market 
whi< h will potentially constitute the best channel for the LLC product. 

KPMG, like me st financial services firms, has an organizational structure that is 
centralized and :ontrol oriented. For our business model to be successful, we must 
construct a non traditional organizational structure, effectively a “virtual company” that 
can manage a 1; rge group of strategic partners and that can react expeditiously to new 
market developments. In negotiating our strategic alliance with Brown & Wood, the 
following guidelines should be considered: 

• Goals must be well articulated and formally adopted 

• Everyone (individuals and institutions) must commit to honest, direct and frequent 
communication 

• Decision-making processes must be unencumbered by institutional inertia 
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Author i Randall S Bickha* at KPMG Pal o__Al to 
Data: 1/S/ 98 9:23 AM 

Priority: Urgent 

TO: Gragg W. Ritchie at lttMG_Warner a Canter 
CC: Carolyn A. Stalnaker at XPMG_Warner_Center 
Subject: Confidential Matters 

_______ — — Message Contents — ■— »— — 

Gregg 

Please give me a call when you get a chance to discus* . 
Randy 


Subject: 

Author: 

Date: 


Forward Header 

Confidential Matters 

"R. J. Rubl*"<rruble8brownwoodl*w.eottt> at INTERNET 
12/24/97 9:37 AM 


REDACTED 


Dear Randy: 

Thanks again (and be sure to thank Gregg) for spending time with Paul and 
Eric. Their meeting you all helps turn intensely with the politics here.' 

On another point, as I have been mentioning with you, I do work for a 
number of people who have potentially coeplamentary tax advantaged 
products, bet me state up front, I am not trying to push any of these on 
XFMQ, but it might be useful if you are trying to get a repitoire of 
products jump started to talk to some or all of than. In addition, each of 
them has a relationship with one or more financial instiutiona who provide 
credit, derivatives trades, eta. necessary to execute the product. It 
shapes up like this: 

produat generates ordinary loss and doas not need 
sea. 351/721 to gat it to the user; could be used in midcos; 
ordinary loss on expiration or sale of high basis 
currency option through section 351/721 transfer; uses for his 

own account In midcos; 

alternative structure to short-sale transactions , 
generally only optimal for achieving high basis throuhg 

351/721; 

various ftc and foreign tax strategies: and, of course, 
Presidio: basis. shift;357(a) . 

All of these folks are known to each other, with the exception of 
Although they compete on one level, some are using another’s strategies or 
midco capacities for deals they can’t do thamselvas. (I’m beginning to feel 
like a dating service.) For example, I understand that Bob Pfaff has talked 
with Jimmy Baber about Presidio licensing or marketing Baber’s option 
product. (Given this, it may be touchy talking directly to Baber, but from 
KPMG ’ s perspective I would think direct access is better than indirect . ) 

lastly, as I mentioned last night, if the latest rumours are true and the 
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are finally put to rest, alternative Hidco strategies 
will become even more important, and some of these folks may be able to 
help. 

To reiterate, I am not trying to push my relationships on KTWG , 1 only 

trying to give you direct exposure to people X have seen closing deals. If 
this is helpful to you fine, and if not , at least you know I'm trying. 

X look forward to talking to you after Christmas. 


REDACTED 
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Unknown 


From; 

Henderson, Trade K 

Sent 

Wednesday, May 24, 2000 12:43 PM 

To: 

EacheW. Jeffrey A 

Subject 

FW: BUPS * 7 percent 

Jeff- 



asked tor Ms into. It looks to me Bke the fees are about 5.25% (excluding Merest and the OP). Since you toW 
9wt the fee* are about 35%, I suppose you have another view? You're not counting a8 of the bar* and mgt fees? 

Also, wants to know I he would have some flextriSty on the fiming of SUPS (he heeds to liquidate some assets) as 
tong as he gh-es us a signed engagement letter. 


thanks, 

Trad* 


S*nb Wednesday. M*y 24, 3000 fc30 PM 

T« M wmw w .Tr*c>eK 

SuM-ct SW: BUP8 - 7pe*cent 


Attached ie Kerry’s breakout of the 7 percent gets 30 bpts from the Mgt Fee. Is this detsSed enough? 
Angie 


From: Kerry Bratton lmaito:kbnitton Qprytkfcadv.coml 
Sent Wednesday. May 24. 2000 1:5© PM 
To: tanapler© kpmg.com 
Subject RE: BUPS - 7 percent 


The breakout tor a typical deal is as follows: 

Bank Fees 125 
Mgmt Fees 275 
Guamateed Pymt ® 

Net Int Exp. 6 
Trading loss 70 
KPMQ 125 
Net return to Class A 91 

Please note that tie Net Int exp, Trading Loss wffl vary from deal to deal This wa cause some changes to the net 
return to Class A. 

Thanks 
Kerry 

Kerry Bratton 

Presidio Advisory Services, LLC 
Phone: (415)254-7282 
Fax; (415)284-7284 
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Unknown 


prom: John Larson [jlarsondpreskJioadv.com} 

Sent Saturday, September 1 1, 1999 6:48 PM 

To: e jschekj O kpm3.c0m; rb)c Wwm © kpmg.com 

Cc: bob pfaft: kbrattonOpreskfloadv.com 

Subject BLIPS - managing deal flow 


Jeff / Randy - 

»V« you know, we have until 10/15 at the latest to close loans and 10/22 to activate the 7T. 
trading etc. ithe 60 day countdown). Currently we have approximately 25- 28 deals on our 
active liec with Another IS cr so on our ‘highly likely* list. Hence the total expected 
backlog is at least 50 deals. £ know that your count givas a slightly higher number, 
perhaps indicating a backlog of 60. As of Friday, we had closed only 3 loans. This gives 
US only 5 weeks to complete all the closings. 

Me think it is possible to complete all the backlog in the available time if everything 
proceeds according to the closing schedules that Xerry developed- 1 am, however, very 
concerned about adding more deals to the already huge backlog. Therefore, my suggestion is 
to cut back on the sales effort, without closing the door on a few more significant deals. 
Accordingly, I propose that ve raise the limit on new sales solicitations to deals of $5G 
or greater effective this Monday. 2 also suggest that wa inform everyone that the limit 
will be raised again in 10 days or so to $100 (?) . 

I know this change will upset some XPMQ partners who are still trying to set up more 
meetings. 1 also suspect that they will be even more upset if they sell a new deal now 
that we are unable to deliver. Those are the two choices Z see. 

Apart .from limiting the addition of new deals, there sre other incremental process changes 
that we have mads and will continue to make, while this is really a subject for a more 
detailed discussion, I will note two ideas that Z have discussed with Randy, Steve, and 
Kerry. First, we need to get key KPMG people in certain areas to liase very closely with 
Presidio and the clients/investors in their area. We have been experiencing problems with 
slow and incomplete turnaround of information requests and signature pages that could = * 
mitigated by much closer local monitoring. 

Second, as an experiment last week I spent a day working out of SB's New York office. I 
found that being there I was able to trouble shoot very effectively. This made me think 
that a temporary Presidio outpost at the bank might be helpful. Conceivably, stationing 
someone knowledgeable from KPMG at the bank might also be good. 

John L. 
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Memo 

T« Members of the Credit Committee 
Mr.Rampi 
Dr.Schuette 
Mr. Mendel 

From Richard G. Pankuch 
CC: [Click here and type name] 

Date: 10/15/99 

Re: Presidio Credit Request Dated September 14, 1999 


With this memo, we request an amendment to the credit request and related approval to correct an 
error in the Replacement Risk Section under Credit Exposure. The problem occurred because we 
erroneously used Presidio's initial estimate of their forward FX and currency short positions 
rather than amounts permitted in the credit application. We discovered this error as we were 
setting up our credit lines. The requested change does not in any way represent a change in 
the credit risk described in our credit request 

The differences are summarized below; 


USD millions 



Approved 

Replaceme 

ntRisk 

Calculation Basis for 
Original Approval 

Requested 

Replacement 

Risk 

Calculation 
Basis for 

New Amount 

Difference 

limits (K) (Presidio) 

7.46 

2% for 7 years on 53.33 
notional = 7.46 on Interest 
Rate Swap 

7.46 

No change 

0 


10.66 

20% on 53.33 notional - 
10.66 on FX Swap 

10.66 

No change 

b 


m 

20% on 20 notional =4 on 
FX short positions 

10.66 

53.33 

notional 

6.66 

Totals 

22 


29 


+ 7 
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Plafonds (P) (All other 
Deals) 

133 

2% for 7 years on 950 
notional =133 for Interest 
Rate Swap 

133 

No change 

0 


118.7 


190 

950 notional 

71.3 


71.2 

20% on 356.2 notional 
FX= 712 on FX short 
positions 

190 

950 notional 

118.8 


323 


513 


+ 190 


“Please note with respect to the above: In actuality the FX swap will almost certainly be done on EUR 
vs. USD, thus a 14% risk factor should be applied. We have used the 20% figure to accommodate all 
possible trades. Were we to have used the 14% factor our requested increase for the Plafonds would 
have been only USD 133 million. 

To summarize Ihe above, the increased limits will now permit’ the lull amount of our facility to be 
invested in EUR deposits and do related forwards. It will also accommodate all the short positions that 
might be entered by our borrowers Again, let me reemphasize that our original analysis contemplated 
al of the above, however, we made an error in calculating the risk amounts for the cover sheet 

Finally, to reiterate some important points with respect to the forward and short positions: 

• There wll be no collateral risk associated with the EUR/forward combinations. NY Treasury will 
enter into a synthetic USD deposit by selling EUR spot and repurchasing EUR forward, such that 
regardless of the movement in the USO/EUR exchange rate, the USD value of our collateral will 
not change. 

• There is no settlement risk on the EURAJSD combinations because the deposit will always be held 
at HVB NY Branch (notwithstanding the fact that we have obtained approval for settlement lines as 
required). 

• Our own hedge (into which HVB Structured Finance wil enter with NY Treasury), wifi cover 
replacement cost on the short FX positions. There is also no settlement risk on these transactions 
since the source of settlement is collateral in our possession. (We have, however, obtained lines 
for these settlements as required.) 

We will always be protected by our 1 .0125 X colateral margin coverage. 

I apologize for the errors and any inconvenience it may have caused and request that you urgently deal 
with this matter since we are far along toward closing. 

Thank you. 
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PRESIDIO ADVISORY SERVICES, LLC 

1735 - IS* 1 Street, Sute 200 Telephone (303) 295-1314 

D*WW, CO 80202 Facsanla (303)295-1371 


Da» April 18. 2002 

To JeftEischdd 

C KPMG-Adanta 
W (404) 2224602 

(404)222-3435 

To Ready Bickharn 

KPMG -Sao Francisco 
T*4 (415)955-5132 

F« (415)438-7755 

F«w> Bob PfafT 

YEAR 2tM STRATEGIC FLAN 


Jeff and Randy: 

Please feel tee *o forward the an ached document with your own raver tetter to JefTSlem, John 
Loaning, and Doug Ammerman. 

We clearly need (he buy-in from the KPMG hierarchy. 

I do oot believe we should share this with Deutsche Bank — at least until after our Tuesday 
(November lb, 1999) meeting. 

Regards, 


« Kerry Bratton, Presidio 
Steven Bust, Presidio 
John Larson. Presidio 
Amir Makov, Presidio 
Dimitri Rackl in, Hale and Dorr 
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YEAR 2000 STRATEGIC PLAN 


I. OVERVIEW OF THE BUSINESS 

Pieskfio now ha* 68 BLIPS Investment Funds under management, representing 
approximately $3.6 biitioa of k)«n premium (which approximates to $45 million in 
professional fee* at 125 bp*}. Both KPMG and Deutsche Bank should be 
commended fee such extraordinary performance, particularly given the short 
marketing cycle that we had for the BLIPS product. Whereas, we collectively had 
unprecedented success in 5999 with the BLIPS prodoct, we believe that in order «o 
sustain the growth of our business aod realize ttt full potential, we must make 
substantial improvement* in fee business model in 2000. 

Pmkho's strategic focus in 2000 is to move beyond (he “sump stage" that we 
have been in for die put two yean, to effectively take our badness to the "next 
ieveL" Simply staled, we cannot attempt to manage and satisfy client -expectations 
associated with a $20 biQioa buxines* using the Mme approach that we used ip the 
past to manage a $2-3 Wbc* business. We believe that there are two key 
determinative factors inherent in achieving Ala objective. Fust, the business treat 
be managed over a foil 12-moeth, cycle. Secood. the requisite resources to meet 
anticipated deal capacity reust be committed at the beginning of the year. 

Over the past year. PresaSo has invested significant resources to eatabtufc the 
appropriate strategic alliances and the internal Wrastrecture to support a $10 
billion product business. However, .for our model to work, we mast be able to 
manage our business over a 12-moadi cycle. Otherwise, our entire focus become* 
merely “getting deals processed” versus “managing the client relationship." Over 
the past two yean because of delays in obtaining the requisite approvals to market 
the OP15 and BLIPS products, we did not begin dosing deals until September of 
1998 and 1999, respectively. 

In addition to managing the business model over a full 12-month cycle, we believe 
that we must develop a year 2000 business plan based upon the collective input of 
the respective parties. The plan would establish anticipated deal capacity and 
associated resource requirements before release of the 2000 product. In addition to 
establishing the required resource commitment* by cadi patty to satisfy 
anticipated deal volume, the plan would be used to communicate each party’s 
capacity for deal* ao as to avoid any subsequent year-end misunderstandings, In 
that we wish to use the plan to manage the business, we anticipate strict adherence 
to its parameters as originally agreed upon once the {dan ires been sufficiently 
vetted by all participants. 
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As we are all aware, deal demand in (he abbreviated 1999 selling season exceeded 
our expectations. Accordingly, we bad to request additional capacity several 
tiroes. Hence, Deutsche Bank became increasingly uncomfortable that we wot 
not disciplined in our execution and we believe that H is critical that we alter tins 
perception. Going forward, we believe that it is better to request a "stretch goaT 
capacity than to ask for additional capacity later in the year. Therefore, we 
collectively need to make thoughtful decisions is vetting our business (dan for 
2000. Once we have locked in a number, we need to communicate this number 
and live with it 


U. CALENDAR YEAR 2000 STRATEGIC PLAN -PRELIMINARY THOUGHTS 


Based upon KPMG’s input, we believe that then is carryover demand 
from 1999 of approximately $13 billion to $20 bilbo* (measured by 
premium). This represents approximately 35 transaction*. An estimate of 
year 2000 demand is in the range of $7 biftkm to $10 billion. The estimate 
is premised upon the notion that if we could market product for the entire 
year, we should be able to close 2 to 23 times the number of deals we 
closed in the last four months of 1999. 

Ultimate deal volume could be impacted by ihc following variables: 


• Adverse legislation or administrative pcooouocenjeats; 


• The general jute of the economy and equity markets; and 

• Aa ever-increasing competitive market 


Assuming a market of SB to $10 biQioa ia 2000. the following alternative 
approaches are theoretically possible. In order- to make an informed 
decuiou as to practicality of the alternative approaches, we need to await 
the outcome of what happens to the propo s e d legislation introducing the 
changes to the basis rules of Cods Section 358 and bow such changes 
would canyover to partnerships If enacted ("The Tax Refief Ac* of 1999" 
- “Prevent Duplication or Acceleration of Loss Through Assumption of 
Certain Liabilities"). 

• Phase-out BLIPS early in 2000 and limit ks application to carryover 
demand from 1999. 
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• Use of a combination of ph*sin£-o<n the BLIPS product while 
marketing the new product. 

• Retire BLIPS and proceed immediately to the marketing of our new 
product. 

c. Development of New Product 

Both Deotachc Bank and KPMG have requested that we replace our 
existing BLIPS product with a new product in 2000. Randy Btckham has 
taken the lead is developing the tax strategy around which we intend to 
develop the investment strategy Tor our new product. We arc refining the 
investment strategy. We have also consulted with Brown ft Wood and 
Holland ft Hart for “second opinions** on Randy's initial conclunoos. 
Collectively, we believe we have a product thai Is a ‘considerable** 
ixnppvcmcat over the current BLIPS product 

Our objectives in designing the 2000 product (the “1001“ product) were 
the following: 

• To reduce our “dcvHcpmat time to maifcef* by leveraging-off our 
base knowledge derived from the BLIPS product 

• To continue with the same base investment strategy of entering into 
leveraged i n ve s tments in emerging market currencies Is that the 
economics continue to be compelling from an investineat/busioess 
purpose perspective. 

v To maintain (he tax logic of using the non-applicability of die original 
issue discount (“dD”) provisions (the underiying genesis foe loan 
premium structure) an one of the base components for the new product 
because the approach allows a to differentiate our product from 
competitors- In addition, there are no legislative proposals that .would 
impact our planned application of the base tax stricture. 

• To simplify the structure of die product from both commercial and lax 

perspectives by reducing the number of transactions and legal entities. 
(A Delaware Business Trust, which is treated as a single member LLC 
for tax purposes, will be die Borrower/lnvestor. Accordingly, the tax 
complexity asso ci at e d with the contribution of loan proceeds and basis 
attachment will be eliminated.] 
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• To enhance the perception of uu symmetry, die tax loss will arise front 
a "gain or loss oa disposition of property" transaction under Code 
Section lOOt with ibe seller (lavtaor) taking (be low end the 
purchaser taking a corresponding redaction is the basis of Ac 
purchased assets. 

Randy intends to circulate a fust draft of a tax opinion by November 26, 
1999. Our goal it to provide a final draft opinion to DPP and appropriate 
WNT personnel by December 15, 1999. We realize that this is m 
ambitious limeline, but we want to insure that WNT and DPP have the 
mlysis/documeiHatjoa necessary to be in » position to ri go-off in 
January. 

it is critical that we commence the credit approval and documentation as 
the Bank oo a concurrent basis. 


d. 


There are only a handful of tacks with the requisite size, experience, and 
interest to lend into our structures and execute our trading strategies. 
Historically, we have used Deutsche Bank as our lead back for the 
financing and execution of products. In our bifid discussions with 
Deutsche Bank, they have in di c ated that thdr preliminary thoughts on deal 
capacity In 2000 is S3 biifioo to $4 Whoa. 

At i result of the expected market demand in 2000 being in the « billion 
to $JQ billion range, we find it necessary to establish additional banking 
relationships. In light of (he uncertain tundioe for new banks to decide 
whether they wish to participate in our 2000 product, we are now 
beginning these discussions In order to obtain opacity commitments as 
soon as possible. 

Our considerations as to appropriate additional relationship banks are the 
following: 


Strategically, our key objective is to take capacity away from 
competitors by establishing relationship* with their lead bank. 
Additionally, securing the relationship Is (he best protection we have 
against comp eti tors "knocking o (T our product. Currently, we view 
PWC mod the tax bootiqoet that they are aligned with as our primary 
competitors. UBS has historically been the lead relationship bask in 
the PWC deals. 


Proprietary Material 

Confidentiality Requested 


KPlrtG 0042857 



2717 


* The need to diversify capacity risk by having a second institution that 
can provide the deal capacity and experience of a Deutsche Bank. 

• The KPMG mandate to have a bank participant which is not an outfit 
efient 

We have had exploratory discussion* with the Baida that executed 1999 
BLIPS ttaraiaioBi and have began investigating the feasibility of 
establishing a relations hip with UBS. Our peKiwnaiy thoughts on 
allocation of deal capacity for 2000 ke as follow* based upon the 
respective Banks* initial input on their potential dud capacity for a 2000 
product; 

• Deutsche Bank (lead bank) »-S4 Billion 

• UBS S2-S3 Btllioa 

• Hypo V erciosbank SI Billioa 

• Rabobank SI Bfflion 


We anticipate increased competition in the year 2000. It la likely that our 
competition will offer product! that oaaenstMy produce aame tax result at a 
lower price. 

It appears we have at kart two strategies for meeting the competition. The 
first would be to develop a brokerage (versus a bank) product that we 
could sell la the 4%-5% range. We are exploring the Section 1 001 version 
of a abort sale using foreign c u rrencies. 

Secondly, we are considering tiered pricing for BLIPS 2000. Larger 
transactions that are capita) in nauae would be ‘Tacentive’* priced. Smaller 
transactions that are “erdinary” would be at the existing 7 percent price, or 
possibly higher — if this does not cause an "ACM** issue. 

HI. PROPOSED ACTION PLAN 

a. Schedule a meeting with Douche Bank the week of November 15, 1999 
to (fiacuss the 2000 business plan and to Introduce the “specs” for the 
"1001“ product 

b. Schedule a meeting with UBS in November 1999 with the goal of Securing 
their buy-in as the "co-lead" bank. 


5 
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i. Have a final draft lax opinion letter to KPMG WNT and DPP by 
December 15, 1999. The associated deal documentation will be to KPMG 
by December 31, 1999. 

d. Obtain approval from HypoVertinsbapk for $1 billion of capacity. They 
have indicated they should have the approval m tarty January 2000. 

e. Obtain approval of KPMG WNT and DPP for. the "I OOP product by 
January 15.2000. 

f. Have 2000 business plan thoroughly vetted and agreed to by all 
partidpaets by January IS, 2000. 


KPMG 0042859 
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Unknown _ 

from: Jon* Ureon[paf5onepr#sid«o«<h».comJ 

Sent! Fiiday. October 06. 1 S9S 6:07 AM 

To: imortahanSkpmg.com; Kerry Bratton 

Cc: iohn.ralfes»tftj.cort>: richardstocklon©db.cof7i; erschetd«kpmg.com; Amir Makov 

Subject: Be: Couple o! Quick questions • liquidating distributions 


We are still asking an this issue so I can only give a preliminary answer: ult irately 
the funds distributed to the investor can go anywhere the investor wanes the* to go. 
However, given bo*- many trades we have closing near year end, it may he necessary to 
distribute all cash and property owed to the investor to his/her* Borrower ILC Deutsche 
Bank securities account as an intermediate step, this would have the effect of completing 
the deBlred liquidating distribution. Also, if property in the form of foreign currency 
or marketable securities are distributed, they could be sold by year end in the DB 
securities account. This would save time and confusion. 

»*> -Monahan, Jean C“ «jmonahan*kpmg.com» 10/07/?# 02i2IFM »> 

Upon distribution (at the end of the 60 day period), can the client 
designate where the funds go? John Rolfes at Deutsche Bank left me a 
message aaying that the funds go into a mutual fund, with interest credited 
to the investor . 

Question, can the client designate where it goes and/or which Mutual fund it 
can go into? I asked Rick Stockton and he was not sure, he said to ask you 
guy*. 

The same question goes for Hypo and Ratio. Do you h*ve a contact name there 
I can call? 

Thank you. 

Jean Monahan 
kpng Lb# 

»»•»$•)») 


The information in this email is confidential and may be legally privileged. 
It is intended solely for the addressee. Access to this email by anyone els* 
is unauthorised. 

If you are not the intended recipient, any disclosure, copying, distribution 
or any action taken or omitted to ba taken in reliance on it, is prohibited 
and may be unlawful. When addressed to our clients any opinions or advice 
contained in this email are subject to the terms and conditions expressed in 
the governing KPMQ client engagement letter. 
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SW-14-H 0l:27n Fr«-f!ESI0!0 MSISOK, ILC 415ZI47214 7-315 FJI/05 F— 776 

PRESIDIO ADVISORY SERVICES, LLC 

333 Hayes Street, Suite 200 T etephone (41 5) 284-7333 

San Frandsco, CA 64102 Facsimile (41S) 284-7284 


cyw w &'*'*'•* 

1 C6 vivr* t W* *** 

7 lli-t J.4^ 

1 re$t e-f et.v'Y 
t n.J«X N 

<*4*04/ 

? \M6/ej-fc«4Ae»rt (X.C 

Per your request, we propose the following terms: 

1. Premium amount: $19.98 million 

2. Principal amount 

3. Coupon rate on loan 

4. Bank fees 

5. Borrowers: 

four trusts: D. Amir Malcev revocable trust (1/3), JL capital trust (1/3), RP capital trust (1/6), 
pointc du Hoc irrevocable trust (1/6) 

6. Investment mix: $13 miHion short HKD, $7 million short ARS, and $30 million 

invested in Euros hedged back into dollars. Any remaining cash will be invested in short 
term, one to two month, dollar deposits. 

7. Cost of carry: should be an annual 18bp on the total disbursement amount ($49,98 million). • 

Specifically, assuming a two-month holding horizon, the cany cost will be $14,000. 

8. Collateral ratio: Same as DB documents 

9. Fixed rate interest rate hedge - Investment LLC will enter a fixed to floating swap with your 
bank which will result in eliminating all interest rate exposure. 

See attachments. 

Please call either myself or Amir should you have any additional questions. 



HVB 000202 



$30.00 million 

^49^(L25%* 19.98 MM) 

PcmfSpecial purpose, single member Delaware LLC, owned by: 


Date September 14, 1999 

To Dora DiGiorgio 

Company HypoVcreinsbank 
T«» 212-672-5727 

212-672-5591 


f rom Robert Pfaff Amir Malcev 

Tel 303-295-1314 

Fax ...... 


Subject BLIPS loan test ease 


Dear Dcm, 
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Unknown 


From; Pf**kSo Advisors jjiai^ondpfesitioedv.comj 

Sent; Tuesday, December 01, 1998 11:27 AM 

To; ; a'*cfie«d9S<pm^coni'; 'rtyocWiamOkpcngxom'; IkhrnderjonOkpmgxwn'; 

>ruMe« browmyoodtowxcm' 

Ctc 'tpla«©pr*fik5cw5dv j»rn' 

Subject BUPS meeting 


I understand that * SUPS planning reset lag b»» been proposed for next week. 
The purpose of the Meting *» I understand it is twofold. First. Bob end X 
will bring the tax people up to date on the financing/ investment work we 
have done over the last nontb or ao. Second, the tax analyses and opinion- 
writing needs to ‘go into high gear. 

Since I knew from experience that hotel epece is likely to unavailable in 
Sew York f roc* now until ix*a s, I suggest that we organise the meeting in 
Washington D.C. next Wednesday, 12/9. Maybe we can persuade Richard Smith 
to attend. 
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Unknown 


From: Presidio Advisors ytetson©pxBsklioa<tv.corri] 

Sent Thursday. December 03, 1998 3:19 PM 

Ten 'Blekham, Ftar>d»S S': Sscbeid, Jeffrey A; Henderson. Tracis K; 'gfrteoJei© Jcb.com 1 ; 

'mitte otwownwoodaw.com' 

Ce -rpi^OprBskJiGadvxom’ 

Subject RE: BLIPS meeting 


I'll have an out 1 in* of the financing/ investment details of tha proposed structure for 
you by Monday AM, bcpwfully sooner. 

Original Message 

Pro*; Bickhsm, Hand all S i SMTP : vbi cXiiaorirkprag . com] 

Sent: Thursday, December 03. 1998 11:23 AM 

Tot * jlarsoneprealdloadhr.coqp r Bi Beheld. Jeffrey A; Bickham, Kendall Sj Henderson. 
Traci# Xj ’gtheofeiejteb.com'; ‘xrubleebrcwnwoodlaw.cow* 

Cc: 'rpfaffOpreaidioadv.com' 

Subject i REi BLIPS Mating 

John 

I spoke with J*.J. thin Morning about a "tax-focused* meeting next week, as 
e firat etep before scheduling a meeting, ve thought that v* should first 
draft the base of an opinion letter in an outline format which will be 
circulated for eament before getting everyone together for a "ell-heads- 
meeting. Me are currently working on tbe document end expect to circulate 
It next ««*k 

In light of how far you have gotten an the investment /financing front, it 
would be extremely helpful to o* if ytw could take the sea* outline approach 
in aunmariring the investment structure. He could then Incorporate the 
investment discussion into the general document for distribution. 

Randy 


-Original Message---— 

Prom-, presidio Advisors (SMTP: j lets ooSpreoidioa dv. com] 

Sent: Thursday. Decestoer 03, 18*8 Ii08 PM 
TO: 'elscfaeidPkpwg.cow* • rbickh mank+siy . ctws ' ; 

'tkhendcrsonMepmg.ocm*/ 'gtheofelSjteh.oom' t 'rrubleebrownwoodlaw.com' 
Cc: •rpfaffeprcflidioa dv.com* 

Subject: BLIPS meeting 

X can meet In New York either Wednesday or Thursday next week. X 
meet there on either Monday or Tuesday. Bob will be in Denver all 

next 

week. 1 understand that Wednesday or Thursday works for RJ and 
George but 

1 am not sure about the ICPtej group. Also 1 am not sure how many . 

KWW 

people plan to attend. Will it be the same group as tbe initial 
masting? 
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Unknown 

From; Liston, Shannon l 

Sent: Wednesday, February 09, 2000 3:47 PM 

To: Eischekj. Jeffrey A 

Subject' RE: Brown & Wood opinion tetter - BLIPS 

Not a big deaf, but contract nos. are always good. Total time is about 12 hours. Let me know if there is anything else I 
can help with. 

— -Original Message 

From; Ettcheid, Jeffrey A 

Sentt Monday, February 07, 2000 637 PM 

To: Liston, Shannon L 

Subject RE: Brown & Wood opinion letter - BUPS 

Shannon - Thanks for your help!!! Lot me know if you can use a contract number for this project {including prior 
hours). 

Jeff 

Original M*ti*g* 

From: Napier, Angie 

Sent Monday, February 07, 2000 5:3* PM 

To: Usron, Shannon L 

C a Mangteri, Jeffrey; SxheU, Jeffrey A 

Subject FW: Brown & Wood opinion letter - BUPS 

Shannon. 

Thanks for your voice mail regarding the opinion tetter template. Attached is the most updated template which 
has been approved by Mark Watson. It would be helpful If you reviewed your analysts and brought it up to date 
using the latest version of the opinion tetter. 

Thanks for your help in this matter, 

Angie 

« File: BUPS_0P1 FINALIZED 1-30-O0.DOC » 


— Original Message 

From: Napier, Angie 

Sent: Monday, February 07, 2000 9:06 AM 

To: Uston, Shannon L 

Subject; FW: Brown & Wood opinion Mow - BUPS 

Shannon, 

When would be a good time for us to discuss? Jeff EischekJ has promised the Brown & Wood opinion 
template ready in two weeks and we need your analysis. Please cal me at (404) 61 4-8602. 

Angie 

— Original Message — 

From: Napier, Angie 

Sent: Thursday, Febroary 03, 2000 2:26 PM 

To: Uston, Shannon L 

Subject: Brown a Wood opinion letter - BUPS 

Shannon, 

WIB you please caH me regarding the Brown & Wood BLIPS opinion letter. It b my understanding that you 


Proprietary Materia) KPMG 0006623 
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compared the KPMG opinion tetter with the Brown & Wood opinion tetter, i need to find out the results of 
your analysis. 

Thanks, 

Angie Napier 

Personal Financial Planning 

kpmg LLP 

Phone: {404)614-8602 

Fax: (404) 222-3435 

tanapter@kpmg.coin 


Our conclusions are limited to the cone fusions specifically set forth herein and are based on 
the completeness and accuracy of the above-stated facts, assumptions and representations. 
If any of the foregoing facta, assumptions or representations is not entirely complete or 
accurate, H Is imperative that we be informed immediately, as the inaccuracy or 
incompleteness could have a material effect on our conclusions. We are relying upon the 
relevant provisions of the internal Revenue Code of 1986, as amended, the regulations 
thereunder, and the judicial and administrative interpretations thereof. These authorities are 
subject to change, retroactively and/or prospectively, and any such changes could affect the 
validity of our conclusions. We will not update our advice for subsequent changes or 
modifications to the taw and regulations or to the judicial and administrative interpretations 
thereof. 


The information in this email is confidential and may be legally privileged. It is intended solely 
for the addressee. Access to this email by anyone else is unauthorized. 

If you are not the intended recipient, any disclosure, copying, distribution or any action taken 
or omitted to be taken In reliance on it, is prohibited and may be unlawful. When addressed to 
our clients any opinions or advice contained in this email are subject to the terms and 
conditions expressed in the governing KPMG client engagement letter. 
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Unknown 


FnM Gray. Miff* - HALEJQM 

SMC Thursday, January 04.ZWH 333 PM 

T* Eachaid, Jaffray A 

Sublet Bfcbips 


— Orient tteMfl* 

ft*** fiBtwii jrfhr* 

Sene JjniwfyM, J601 4;H»H * 

»•; Ow,MM-»JUfKW 

fc*teco «•«« 

AMaM. W«V# CM worttfrtg with Moor* & Van A8an. Thdy\*« ttecSoad to wot* a Concurring opinion - fioir fcrm doesn't 
wr«* such opimry» as a m*tM* 04 po*cy. Thay an cOittkteflng, rus weak. wheihw they wtt writs a LU.TN penalty 

opinion. They 1 ™ *u«w**d to gal tack to Careen aarty nast week. 

Jeff 


hue GrtV, - «*£>GH 

Swe ThgnrWy. ln«T M, KOI 5:» 1*4 

T* Gtd*H, Jeffrey * 

Unh ur t ; t«« 


redacted 


have we mute any progress re a third party opinion? 
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oe/05/88 FRI 1C: l_B FA2 208 H2 8281 


quadra capital XNcarr 


Form OAU*l 
(Rev, tf*9 1SOT1 


Application for Registration of a Tax Shelter 


1 ► s» | 

UtNitstn amended form, enter the ui shtfuy registration rxmbar previously issued to die tax sheJtcr, See AmndMi Form* 8364 m 

page 2 O f Uv< Instructions ► 

I Jfryii Identifying information Not*: 7M U» Shelter mgistnriott number wW tic serf to tftt P^Wzar't adekes? factor, ' 

Tm *v*m rom* fw t^BfUiWa n»m* f Tycw w* ncxtnii 

OA investmenfcs.T.T.r 3 A Inveatmenta , LLC Q 

NvmfcK. m>mX. inti room or ruiw **. Nurro**. fine mom or *uns no. 

999 Third Avenue, Suite 4150 999 Thl rd' Avgnm; . Suite 4150 

Oty o> tc~-n S**e ZlPcwfc Cty nr U>*m StM . j ZJP c.«»u 

S eatt le WA 9B104 Seattle ' WA 198104 

k»«f)bg mxrx*or Te^phoo* w ncer ' k*H*yn<i eumbm Twphone nornOtr 

91-1835018 (206) 442-9292 91-1835018 106 1442-9292 

esan Tax Shelter Information ' 

Type of business organization: □ Partnership fen chiding a limited partnership) b Is this offering subject » 

0 trust Q S corporation Q Schedule C or f activity {Form 1040) to 9* egyegatlon nits 


C»y nr u>*m 

Seattle 

idaWyng ovmftar 

91-1835018 


WA {98104 

Tmphane iwnfitr 

?06 ) 442-9292 


Corporation 


In the repletions? 


2* ptVtdpal business activity coco. Su page 7 of the instructions, b Secondary business activity code. H not applicable, enter 

6748 WA - »/X 

3» Type of pruv^pat asset acquired (or to be acquired) • - - b Was ecquiswoo from a reiaud party? 

fi ernri ties — QjCfi — 9-5*2 -. . 

c(1) Cost (actiMl or fxoJectKl) to tsx she** c{2) Com to related party d Is the asset located In a foreign country? 

- » BfA «»vp1 anation 5 • P T-*? — 9J*2 

• Means of acquisition: SJ Purchase Q Construction f(i) DeececqKnHj J f(2) Date placed In service 

D Lee so D Other (specify) > 


4 Accouniinq method: 


'5* is the tax shelter offering required to be registered with b Is tha tax shelter offering exempt front Federal or state agency 

Federal or state agencies? □ Yes S No 1 re gfctratton but filing of notice h required? Q Yes Q No 


e If you checked ‘Yes" in cither Item Sa or Sb. check tho appropriate boxes hi Item cfl) and/or enter the names of the states In 
Rem c{Z). 

ell) redtrrt □ SEC □ HUD □ CTTC □ OlhK ' I cB) Sttla - 

6 Tax shelter registration number of other registered tax shakers. See page 4 of the Instructions. 


H I i l W I Wftf 




ZSbblsUsUfll 


9c far * minimum investment unit See kisvucilons lor item ?i beat, 


7* Method of financing. Chock applicable box b length of c b’ any financing ccfloterafaed by. letters of credit? 

jmd enter doBor amount. frandng_ 

0 fi> Cash 

□ (2) Property Contributions J — ; 

O (3) Recourse debt 

Q |4) Nonrecourse debt J 

□ (S) Other Ispecvy) -i— 


(6) Total. Add kerns 7 eft HQ I 3 


fra Gross deduct ora 





d Source of financing 

□ Unrelated party % 

R Related party % 


• Foreign-connected financing. If none, check this beat x2; 
otherwise, enter: 

I Country ► 


d Credit codes 


I Tax shelter ratio. Complete the worksheet on Ihc back of this form. 
3 Year 17.6 lb Ye» 2 8.7 I " Y«*r 3 



<y fxjjjrj. t uoclve thin I hox examinee ttn application. *no to th# boil of my fcnowtadge *nd beHol. * a true, caoect end COmpHU. 
shefte* j*s emitH b Oxsad on an Worrmbon «f »mic h p»ep»t 1 1m enj xrwtroga. 


1-1-46 w 

Date f 




UBS000044 
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©e/oa/»8_m 18:18 FAX 20.8 442 8281 


odadra capital knqit 


&C04 


formic* p*r>. *-9* _____ ___ P«se 2 

Tax Shelter Ratio Worksheet 


§;*n*l Tax Benefits 

<a) Year 1 

fb) Year 2 

WYmJ 

Id) Year 4 

fe) Year 5 



_^& 33 bU 





fine 3 . eol. W 

9 . B 66 iai J 

few Lett. {bj 

tats. cal. |e) 

Snc 3 . col td) 

3 Cumulate* gross deductions. Add Urws 1 and 2 . . 

4 Current year’s credits 

t Prior year*’ credits. 

9 . Rfjfimt 1 

tfl. 7 r.il 









■V '^S 

&nc 6 *. col U) 

Sne 6 a, col £>) 

Wm fti, cot, |c) 

IWtt 6 a, Cd. (d) 

- 

- 




b Statutory factor 

3.5 

3.5 

3.5 

3.5 

3.5 

_ 





■ ? CumuJethr* tax benefits. Add Sow 3 and Be . . . 

9 . 866 mil 





fStTfll fnvestment Base 

• ;Y& i ‘ W-'rty? &<£ • " 

r* r-r. . 


1.1 mil 





* Adjusted hash of property cnntrttxftad ..... 
Tentative Investment base. Add 6 nes B and 8 . . . 

11 Reductions to Investment base. . . . . .. 

Centra year's nvfotmort base. Subtract Bne 11 from line 10 







1.1 mil 






„ 





" 





line 14 , cd. {») 

1.1 tn 4 1 

in* 14 . coL fa} 

Ine IAoA W 

.Bna 14 , cd (d) 

14, Cumulativo Investment base. Add fines 12 and 13 . , 

15 Tat shelter ratio. Divide Bno 7 by fine 14 . Enter In the 
appropriate space on Bn* 8 on the front of this form 

1 . 1 mil 

1 . 1 tnU 




7.6 

8.2 





Explanation of Items 


Cost..a.cpsMwfe..Rn..aro.omt...ci.r...sacBri.U.ea.j>ui;ch#sejl. 


;0 : A2gSR2ftS.<>..sm?.unfc..dsps.o.O,e.at...an..msiol>ex...af...ttan3ac.tIjoaE..jnot. 

5 .Hhisst..ss...T.M.SBnabls..es.t.imat.i.Rn.i 


....i. 1 ..(.?.l.!....Aaa?;p.gs!ie..3jRC.u.ttti..!ls»sr>J).efl.t’...c>a..nHiiiftsx...o.t...t.r.»nsacti.ona.xiat. 

.s.v.feiRKfe..J;s..i.t.?. 5 .p.p.aW 9 ..ss.t.i)M.t.i.p.n* 


.. 1 .AXS.J.5.-..AS3-f-*9?.kS..S®.9.W.k..SSBSn<!BnS_.'?A..tt!tfi!?flX..B.t;...t.X.tUiaBSJiAPB.5..Xt9.ti 

subject tareaspnaX 3,g , fii jt "At.t arc 


@ MiM w rK/dW 
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Wmg 

Peat Marwick llp 



Financial Services 



21700 Oxnard St, Suite 1200 

Woodland Hilts. Calif 91367 

Telephone 818-227-6900 
Fax 818-702-0602 

Dlls 

October 10, 1997 

Page 1 of 3 

To 

Organization 

Fax 

Larry DcLap 

KPMG Palo Alto 

415*855-9258 


From 

Department 

Tel 

Fax 

Gregg W. Ritchie 

Tax Services 

818-227-6905 

818-227-6964 


Subject 

Quadra Letter 



Attached is & fax from Quadra again requesting that we help them with the tax shelter 
registration issue for the Foreign Leveraged Investment Program.' I have drafted a 
response For your consideration. While I believe we should not be in a position where we 
are rendering advice to them, their decision to register the strategy as a tax shelter would 
not be in our clients’ best interests. I would appreciate your thoughts on how to manage 
them through this issue. 



KPMGJAC 329290 
CONFIDENTIAL 


Tha WomurtJon contained do^rtng this m****fl* to raealvtd bill triafax In 

In Wa facalmSa maaaapa It lha intandad nwpi^rrt, you arrw, plaaa* ImrnadlaJaty 

prMlagad and eonfidandaj ara h*r«by notiflad that notify V* b Y telephone {ca* 

Information intended lately any dltclotum, copying, oottect to th* number ikied 

forth! uaeoftha addressee distribution or tha taking of above) to arrange forth# 

fitted above If you ara any action In rafience on tha return of th* original 

neither tha intended content* erf tha tafafexed document to us. 

radpUnt nor tha employes Information la atrietty 

or agant responsible for prohibited. If you have $40246 


TO’d 800" °N 9c : 91 16.01 130 b969-17I-918:al did OCR BWdJI 


PEREZ 150673 
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10/89/139? 15:33 415-934-3112 SMITH 


PAGE 81 



QUADRA ADVISORS, LLC 

<Jn# Samome StrtO, Sititz 2lt & ! Franeitco, "Ca VV/OV *, (4li) 9&4-3I13 \ Fax 14}}) JWjTjT 


FAX COVER SHEET 


DATE: October 9, 1997 

TO: Mr. Gregg W. Ritchie 

KPMG — Peat Marwick 

FROM: David L. Smith 


TIME; 3:30 PM 

PHONE: (818) £27-6905 
FAX (518)237-8964 

PAGES: 1 


In keeping with the spirit of our relationship over the past year lad « (hither outlined in an 
engsgement letter dated September IS, 1997, In which KPMG Ptet Marwick indicated their 
respcmsibifity for ell tax issues, please provide us with t letter oonfimting earlier discussions that the 
redemption transection is not required to he registered u a tax shelter. 

Concern has been raised regarding this issue and we seek your advice. Specifically, Quadra u 
concerned that without your letter, we would be required to register the redemption transaction or 
suffer penalties for non-compliance with these registration provisions, a is our intention to comply 
with these provisions. Therefore, we eagerly await your response We would prefer to avoid 
seeking outside counsel. 

Think you in advance for your prompt attention to this urgent matter. 

Regards, 

David 


KPMG JAC 329291 

CONFIDENTIAL 
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DRAFT 

HWL0W7 5:27 PM 


October 10, 1997 


PRIVATE & CONFIDENTIAL 
Mr. Divid L. Smith 
Quadra Advisors, LLC 
One Sansome Street, Suite 2100 
Son Francisco, California 94104 

Dear David, 

I have received your fax dated October 9, ! 097 in which you request our advice 
concerning tax shelter registration. 

As you know, our engagement letter with Quadra Advisors, LLC (“Quadra”) indicates 
that “KPMG has agreed to provide Clients with an analysis of one or more aspects of the 
Strategies and of the applicable tax consequences, including but not limited to federal tax 
consequences, of the various transactions that may be undertaken m connection with a 
Strategy" (emphasis added). 

The analysis of the tax shelter registration requirements which may be applicable to 
Quadra must be made by your Firm in conjunction with your own tax counsel. 

Sincerely, 


Gregg W. Ritchie 
cc: Larry DeLap 


KPNIG JAG 329292 
CONFIDENTIAL 
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KPMGp Peat Marwick up 
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WooolanO HiSs. CA 31367 


Oaober 10, 1997 


PRIVATE & CONFIDENTIAL 
Mr. David L. Strath 
Quadra Advisors. LLC 
One Sansome Street, Suite 2100 
San Francisco, California 94104 

Dear David, 

( have received your Fax dated October 9, 1997 in which you request our advice 
concerning tax shelter registration. The analysis of the tax shelter registration 
requirements which may be applicable to Quadra must be made by your Firm in 
conjunction with your own tax counsel. However, please be advised that KPMG Peat 
Marwick LLP has determined that it will not register this engagement as a tax shelter. 

Sincerely. 

Gregg W Ritchie 
cc: Larry DeLap 


KPMG JAC 328964 
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QUADRA ADVISORS, LLC 

&n* lans<mtSrtei r Sttiie 2J00 | San Fmx cisco. CA 941Q4 \ (415) 984-3113 \ Fax (4 IS) 9S4-3H1 


FAX COVER SHEET 


DATE: October 16, 1997 


TIME: U:10AM 


TO; Mr. Gregg W. Ritchie PHONE* (818)227-6905 

KPMG Peat Marwidc LLP - Peat Marwick FAX: (8 18) 227-6964 

FROM: David L. Smith PAGES: 1 


Thank you for your letter dated October 10, 1997, in which you indicate that KPMG Peat Marwick 
LLP will not register the redemption transaction as a tax shelter. However, we are confused 
regarding your conclusion concerning KPMG Peat Marwick LLP's responsibility to register die 
redemption transaction. Therefore, could you please confirm that the reason that KPMG Peat 
Marwick LLP does not intend to register the redemption transaction as a tax skelter is because 
KPMG Peat Marwick LLP does not believe it to be one; and not because it expects Quadra Advisors 
LLC to register the redemption cransacticn. 

Thank you in advance for your prompt attention to . this urgent matter. 


Regards, 



KPMG JAC 314089 
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Nancy.Donohue@db.com To: wiliiam.boyle@db.com 
cc: 

Subject: hi bilLpresidio 

Sent: 07/12/1999 05:39 PM 


ring when u r back , x 5972 , alvin knott from shearman and sterling 
called to catch up on a few items 

i informed him that you are point man on the deal and that all 
comments should go through you 

thnks bilLfrom nancy 






2735 


aut hor ? Larry DeLap at EPSC_Pal o__Al to 
*es 7/23/97 1:55 PH 

priority: teal 

TO: Gilbert D. Blear* at ZPtD^WI 
TO: Paul S. Lowry at EPMSJ&ostoa 
TO: Richard J. Solway aft XPM3_HTOJCa=e 
Subject: Reriaed Beacxaadua 

Message Content** 

Th« attaebaent obviously is very confidential. Please do not share it 
with anyone . 1 would like to get your general thought* art the p r o p o sal 
therein following our 357(e) diecuasico tomorrow. 
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Asm 


Peat 


Marwick llp 


ta John Lamang/Jeff Stein July 29, 1997 

New York 

Rom Bob Pfaff Sara 

Denver B*l Lntt> t _ab u kx 

« John Larson, San Francisco 
Larry DeLap, Palo Ako 

M7..TTwgto.Cgnegi5Dgi 

(3) KPMCTs Tax Advantaged Transaction Practice 
(U) Presidio’s Relationship with K?MG 
(HI) Transition Issues 


CO KPMG’s TAX AnYAWTAl5^TB^SACnOM:rrArn PRACTICE 

Wh3e I am certain there is no shortage of frustration, I think we made significant 
progress in FY1997. First and foremost, the TAT Opinion & Procedures 
Committee (implemented by Larry DeLap) turned chaos and inconsistency into a 
tough but, Star, prompt, independent, and reliable process. I think these procedural 
safeguards (“ncmengagement tetters," releases, etc.) have significantly reduced the 
Firm's exposure in. what is dearly a high-risk practice. 

(a) Consistency 

1 dunk our big challenge now is to make sure that we comply with the 
procedures and not make substantive changes to the transaction that has been 
a p p roved by the opinion committee. I sincer ely believe any slippage on tins 
front is the result of ignorance of the new DPP poRdci. This highlights the 
need to have dedicated teams involved in delivery and implementation. I 
believe we have Identified most, if not aB, erf the “one o2" deals that were done. 
However, on a prospective bads, we should make certain that the delivery and 
opinion process is uniform. The partner who will ultimately write the opinion 
needs to have input on the from-end before any structure is implemented. 



KPMG JAC 331161 
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@3® Peat Marwick uj> 

Pigs 2 

July 29, 1997 

Memorandum to John lannmgfleff Stem 


(b) Process 

1 beEeve there are four distinct phases from creation to revenue-recognition on 
these products. Whoever you select to run the practice wfll need to be involved 
and manage aS lour phases. ' 

0 ) l^a.Qfnsstim 

Keep a mmd that we are uMmately looking for “turo-fcey" products. In 
most cases, they win require capital and as intermediary. Generally, this 
wiD involve a “name," financial institution, and an intermediary domiciled in 
a favorable jurisdiction, who is nonttxsble in the jurisdiction of receipt and 
can absorb an item that cam be characterized as "raceme" under U.S. tax 
law. 

We have an abundance of KPMG professionals who are capable of 
generating idea-flow. Additionally, KPMG’l reputation in the international 
banking community is stellar. An internal issue we need to resolve is bow 
to reward the idea-generators so they will be more forthcoming. 

fit* The Turn-Key Process 

In my view, tins process is our missing link. We need to think how we can 
create a critical component of a product and then earn a royalty on sales. 

To succeed in this area, one needs to gain entrance to die international 
banking, investment and leasing c o mm unity and have an alignment with the 
“handfiiT of law firms who are skilled and respected In this area. 
Fortunately, the KPMG name is highiy-respecled and wiB open most doors. 
Once the door is open, yon obviously need to deliver an idea, that is 
impressive. Patience and fastidiousness are virtues that will be rewarded. 

It should also be noted that providing l true turn-key product, with KPMG 
as sole provider, wiB in many cases be difficult or impossible due to 
rest ri cti on s placed on the firm's scope of activities by authorities such as the 
SEC 
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JSi&Pest Marwick lip 
Page 3 

July 29, 1997 

Mcnorandtou lo John 1, aimingflcff Sirin 


(m) Marbtrim an d Dissemination 

Thii is tougher than it. appears sad runs counter to one’s imuiuon. 
Logically, we would simply issue an edict that “any diem with an imminent 
gain of a threshold amount" should contact the TAT practice. However, 
after reading Colgau Pabucttve it is dear we cannot openly market tax 
results at an investment. Rather, our dients should be made aware of 
investment opportunities dim are imbued with both commercial reaHty end 
favorable tax results. Conversely, an cannot after investments without 
running afoul a myriad of Firm and securities rules. Ultimately, it was das 
dilemma that led me to the conclusion that I was hi the wrong industry to 
play the role 1 enjoy the 1 most and, hence, the Firm's need to a&gn with the 
Bees of a Presidio. 

In my observation, Gary Powell and Gregg Ritchie are wcB-suhed for the 
role of figuring out where our target markets should be and how to 
strategically and efficiently identify such markets and gain entry. 1 ought 
add that John Larson and I discovered, after about IS months of trial and 
error, that h is fhr more efficient, albeit less glamorous, to close a 
transaction with a privately held enterprise, than it is with IBM. Recognize 
that calls to the Fortum JOC may be important fix strategic reasons, but 
may rarely result in a prompt doing. 

Finally, it is also important to remember the distinction between marketing 
and sales. 1 think sales calls should be titrated to fin KPMG .partner or 
manager relationship and iTAT member who knows the product 

. (rv) Sales. Delivery and OoMan Writing 

I think the same professionals) should be involved to assure consistency 
with the TAT-approved product and to make certain the product is 
“opinafale." If we bifurcate tins process, the sales guy has a tendency to 
stretch too fhr to get the sale and promise modifications that we ultimately 
cannot deliver. It appears we have a couple of these situations. 

The ideal candidate would be someone who knows the product cold, is 
flexible, decisive, end has reasonably good sales skills. However, given the 
fact that a relationship partner is Ekeiy to be present, I would recommend 

OOKFlOEKfiM. 
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kM*ypeat Marwide u? 

Page* 

July 29. 1997 

Memorandum lo John Lanrang/lefF Stan 


OToring on the side of going with a tec hni c ian with the caveat he or she not 
be a “wafiler 


As you are no doubt a ware, the TAT Opinion Committee consists o£ 

• Liny DeLap 

• CHI Bloom 

• Paul Lowty 

• Rick Solway 

The professionals 1 hive identified with the aptitude and the interest include: 

■ Bob Simon, Denver 

• John Hams, Denver 

• Marcel Maier, Fort Lauderdale 

• BtU AJbangh, Atlanta 

V Randy Bickham, Palo Alto 

• Richard Strath, WNT 

• Gregg Ritchie, Warner Center 

• Jeff Escheid, Atlanta 

I am sure there are others that trill emerge if encouraged. 


XL PRESIDIO'S RELATION WITH KPMG 

1 strongly desire a dose relationship with KPMG and would be willing to commit 
to an arrangement whereby Presidio would agree toofferKPMG a right of first- 
refusal on products. I believe it would be a reasonable consideration, in turn, for 
KPMG to offer Presidio a preferred provider opportunity in such instance. I 
think a formalized relationship between PreatEo and KPMG may be subject to 
scrutiny, considering the problems the firm had with KPMG Baymaric 1 am also 
aware that entering into an “alliance" with KPMG is now a difficult and complex 
matter under current firm policy. 

It is dear that Presidio desires to offer a number of products. We have several 
ideas that we would fike to “turn-key” in the near future. We would be wffing to 


GMFi&Elim 
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X&Ufelpeat Marwick UP 
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July 29, 1997 

Memorandum to John tanning/] rff Stein 


engage in dialogue with KPMG with the goal of developing tmnually-beneficial 
products. Quite frankly, the first question is “who Is bt charge and responsible 
far ‘cutting the dial' on behalf qf KPMG"? This role requires more of a 
“businessman role" than anything else. 

(a) Quadra Potential Conflict 

With regard to the foreign leveraged investment program, KPMG took the 
idea to Quadra who, in tun, brought UBS to the table We used them 
exclusively, but iSscovered that after Dave L i p pm an joined Quadra, he cut a 
deal to expand the network to CAL by suiting an with Mike 

Schwartz. My best sense of ill this is that Quadra figured they were the only 
game in town and probably counted on KFMGbeing irritated but, tdrimaidy, 
d ecided to continue to do business with Quadra. 

My initial reaction would be to sever the Quadra relationship, in light of then- 
open and notorious relationship with CAT., on a product KPMG developed 
and brought to Quadra. On reflection, this would probably be ill-advised 
because we need to five with Quadra, particularly on IRS exams and on 
completed transactions. We also have several cfients who did well 
economically on the UBS stock and wifi probably want to do more. 

Finally, as we learned with Quadra, it is always better to have the leverage of 
having more than one source of supply, unless we (KPMG) we confident the 
supplier is equally committed to in exclusive relationship. In the current 
shuarion, 1 think' it would be in XPMG's best interests to keep the Quadra 
r el a tionsh ip with a number of c a v ea t s . Firstly, KPMG needs assurance that 
our modific a ti ons and refinements (effectively, our intellectual capital) are not 
pipelined directly to CAL. Clearly, we bad dose to a one-year head-start and 
are fikefy to be more evolved than CAL. Secondly, if Presidio commits to be 
exclusive to KPMG on this product, h would appear to. be a fair consideration 
for KPMG to offer Presidio and Deutsche Bank the first opportunity to 
present its product. 

Finally, it would be esse nti al that if KPMG works with both providers, that 
there be a “Chinese Wall,’ separate engagement teams, sales teams, and 
opinion writers. 
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JsSUlf! Peat Marwick Ll? 
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July 29, 1997 

Memorandum to Jdm Lamdng/JeS' Stem 


(b) Other Presidio lsma 

If Presidio rod KPMG strike some sort of agreement, the following business 
issues seed to be resolved: 

0 ) KPtetQIm 

The deal with Quadra war. confining beca u se different partners had 
d iffe re nt deals. KPMG needs to speak with one voice and any pricing 
system must be easily understood. 

Tbe current pricing arra ngemen t between KPMG and Quadra is 1.5 points 
less shared costs Tbe shared costs tSminish as a percentage as the size of 
tbe transaction increases 

Tbe "shared costs* concept has caused confusion and, in certain instances, 
distrust. A hener formula would be a fixed amount, escalating based upon 
deal size. 


Amount 7.0% Charge 7.5% Charge 


(a) SIGm- 520m 

(b) 520m - 550m 
<c) >S50m 

(d) >S100m 


1 . 0 % — 130 % 

135% — 1.75% 

1.30% — 1.80% 

To be separately negotiated because 
the dent may attempt to negotiate a 
fee of less than 7.0% 


mmmiki 
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J&UfejPuat Marwick LU> 
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July 29. 1997 

Memorandum to John lamsing/Jeff Stein 


(5) PM Ess, fe Ba*aa&fe 

In cerurn drcurnstances a psrty, other than KPMG, may be a “finder." In 
such instance, KPMG mqy play a limited role, which could include: 

■ Opinion Provider 

• Structuring end Comfort 

■ Authorisation to use KPMG*i name 

There should be a sliding scale of fees for these turned- roles or. 
alternatively, KPMG may sgree to fee sh a ring . We have a number of 
these deals pending where KPMG was 'not the finder. These are 
significant transactions with very wealthy individuals who are not 
currently cliena of the firm. The ablations we are currently pursuing 
represent excellent opportunities for the PFP practice and, especially for 
the Bay Area ICE practice. 

EL . TBANSITION ISSUES 

(a) Existing Peals 

John Larson, working with Randy Bickham and John Harris, intends to have 
completed prior to Ins departure the KPMG opinion on closed transactions 
regarding to the foreign leveraged investment program. 

I think it would be advisable for ill foe teams to meet in the next several 
w eek s to make sure we have covered all bases. Denver would appear to be 
the most logical location. 

(b) Hew Technology 

There are several ideas that we hove, which we believe have a reasonable 
prospect of becoming near-term products. KPMG needs to figure out what 
com mi t m ent sad role they warn to make. Assuming the answer is affirmative, 
a ‘business deal* then needs to be struck. 
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Mnnonmdnin m Jchn Lamingfleff Stan 


(c) Transfer cf Relationship 

1 have spent a significant amount of time courting a relationship with 
Bayerische Veremsbsnk (“BV). h now appears that tins investment may 
pay-off in terms of deal- and product flow. BV has engaged Caplan & 
Drysdale to assist them on these products. BV has also interviewed a number 
of accounting firms and are most impressed with PW* TAT practice. PW j 
practice ia London-based and, accordingly, presents itself as the only 
multinational TAT practice among the Big She. Although beyond the scope 
of tins memorandum, it has become dear to me that the multinational banks 
are chasing increasingly-sapliisticated customers in a market that has 
increasingly small profit margins. Accordingly, they are looking for 
competitive edges to shore-up their operating margins and respective share of 
the market- Two key differentials are: (i) tax advantaged transactions and (5) 
accounting enhancements. The market ia brimming with opportunity 
for KPMG to tax advantage 'as standing. By way of example, in the last 
week. Bade of America's Structured finance has inquired about a relationship 
with Presidio to bring them leading-edge products. 

1’ will use my best efforts to introduce Tony Alexandrou (Jeff’s 
recommendation) to BV. 

1 would be pleased to continue to work with a replacement to help assure a 
smooth transition. 

Similarly, 1 have NOL monetization prospects. 
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Other important relationships include: 

• Krafietbmk 
. • ING 

• Deutsche Bank 

• Bank of America, Structured Finance - Chicago 

• Republic Financial Corporation 

• 1CA 

• Fottrend 

• Stamford Capital 

• SkamRa 

1 recognize that it wSB ulce Beyond the end of July to provide appropriate 
introductions. I would be willing to work with whomever KPMG 
designates after my departure. 

In summary, it is clear that KPMG needs to make business decisions concerning the tax 
advantaged transaction process. I have attempted to address the most critical issues. 
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Steilungnahme 


DRAFT 


Presidio - Plafond 

Increase from USD 1 500mio to USD 2250mio. 

Comments 

• No change in the transaction structure. 

• Good experience with previous transactions. 

• Investors have, so far, chosen to liquidate before the second (180 day) phase, ie after 60 
days. 

• Increased staffing providing a dedicated person to administer the transactions. 

• 5 transaction administrative limit to be controlled by FRM 4. 


Recommendation 

FRM 13 recommends the increase in the Plafond based on successful execution of previous 
transactions, low credit risk and excellent profitability. Our recommendation is subject to the 
FRM 13 Steilungnahme of ( ] and a satisfactory review by FRM 4 of operational 

procedures and performance. 


Permanent Subcommittee on Investigations 


EXHIBIT #138 


HVB 001805 
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Robert B. Coplan 
01/17/2000 08:37 AM 


To: Charles R. Kowal/Southeast/TAX/EYILP/US@EY-Namerica, Michael 
K. Szalkowski/Sootheast/TAX/EYLLP/US@EY-NArnehca, Robert 
Johnson/GuffCoast/TAX/EYLLP/US@EY-Namerica, Richard W. 
Jones/GulfCoast/TAX/EYLLP/US, Richard J. 

Jcyner/Southwest/T AX/EYLLP/US@EY-NAmerica, Victoria R. 
Matak>ni/SouthwestTAX/EYLLP/US@EY-NAmefica, Allan M. 
Harbour/SCalifomia/T AX/EYU_PAJS@EY-NAmerica, Michael S. 
Fred!ender/SCalifomia/TAX/EYLLPAJS@EY-NAiT)erica, James A. 
Cox/hK^nfornia/TAX/EYLU > AJS@EY-Namefica, Robert M. 
Haynie/NCaBfomia/TAX/EYUP/US@EY-NAmerica, Michael 
Reed/Mi ssooriKansas/T AX/EYLtP/US@EY~NAmerica, Richard F. 
Kranef/MissooriKansas/TAX/EYtU > AJS@EY'Namerica, Brian W. 
Upchurch/SOh»KentuckylrKfiana/TAX/EYUP/US@EY-Namerica, Cad 
A. Rhodes/SOWoKertuckylndiana7rAX/EYllP/US@EY-NAmerica, 
Jeff Brodsky/Chjca 90 /TAX/EYUP/US@EY-NAmerica, Gary M. 
Duboff/Chicago/TAX/EYLIPAJS^EY-Namerica, David G. 
xkhf«or^Ohk>EMkhigan/TAX/EYLLP/US@EY-NAiT>erica, Wifliam P. 
Mitffhy/NOhk>EMkWg£«/r AX/EYULP/US@EY*NAmerica, Charles R. 
Can^o/NewYofk/TAX/EYUP/US@EY'N3merica, Glenn H. 
Hascher/Connectioul/TAX/EYlJLPAIS@EY*Namerica. Robert L 
Carsoot4ewEnglaodn'AX/EYLLP/US@EY-Namerica, Andrew 
Kyriacou/NewEngtandTT AX/EYtiP/US@EY-Namerica, Charles W. 
PaulAVashington/T AX/EYLLPAJS@EY-NAmerica, Michael F. 
Be^erAVashington/TAX/EYLLP/US^EY-Narnerica, Mark A. 

T ronax»i/Pittsburgh/TAX/EYUPAJS@EY-Narnef»ca, James A, 
Hutchinson/PhiadeH>hian'AX/EYllPAJS@EY-t4America, Robert C. 
Schtemrner/SOhioKenhxkylrvfiana/TAX/EYUJ^/DS^EY-Namefica, 
Brian L Vaughn^outheasi/TAX^YlLPAJS@EY-NAmerica, Martin 
Nrssenbaum/NewYork/T AX/EYLLPAJS, Peter D. 

UjckJo/NewYork/T AX/EYLLPAJS@EY-Namerica, Mefioda S. 
Mefk/Natkmal/TAX/EYLLP/US, Robert B. 
Coplandl3tional/TAX/EYLLPAJS@EY-NAmerica, David 
Gerson/NewYork/TAX/EYl.LPAiS@EY -Namerica, Ray 
Kmght/Caro6nas/TAX/EYLLPAJS@EY-NAmerica, Richard J. 
Shaprro/NewYork/TAX/EYUJPAJS@EY-Namerica, Robert J. 
Gamer/Natk>nalfl'AX/EYUJ 5 AJS@EY-Namerica 1 Charles L 
Ratner/NOhioEM fchigan/T AX/EYLLP/U S@ EY-Namerica , Sylvia J. 
Pozamsky/ChkagoTTAX/EYLLPAJS, Hunter A. 

Payne/Washington/T AX/EYUP/US@EY-NArnefica, Jennifer L. 
Haggerty/Ph8adelph*a/TAX/EYliP/US@EY*NAmerica l Paula B. 
Kennedy/Minneapolisfl'AX/EYLLP/US@EY-NAmerica, Lynne M. 
Lehman/SCaCfomia/T AX/EYLLP/US@EY-NAmerica T Stewart G. 
Goodson/GulfCoast/TAX/EYUPAJS@EY-Namerica > John M. 
Bean/MinneapoSs/TAX/EYllP/US@EY-NAmerica, Stephen R. 
Akers/SoothwesVTAX/EYLLPAJS@EY-Namerica, Jeffrey S. 
Wfl6ams/CNcago/rAX/EYUP/US@EY-Namerica, Barton C. 
FrarKis/Floridan’AX/EYLLP/US^EY-NAmerica, Robert J. 
Sepe/SCaftfornla/TAX/EYUP/US@EY-Namerica 
cc Michael S. KefleyA4atkx^a^/TAX/EYLLPA^EY-^l^merica, David J. 
Kautter/National/TAX/EYUPAJS@EY-NAmerica 
Subject CDSLivesI 


In keeping with the optimism I expressed during last week's conference call, we have obtained clearance 
to sen CDS this year. Further details will be forthcoming on the sales process and certain changes from 
last year’s implementation model For the first quarter we will be using a one-swap model, which should 
simplify things a bit (It is also our intention to announce in the near future a cut-off date for the sale of the 
transaction sometime around June or July. While earlier than last year's September 30 cut-off, it should 
provide more strength to the transaction.) We wiU also be providing you with samples of updated 
documents soon. One change we are instituting is the addition of a provision that essentially requires the 
written authorization of the limited partner before funds can be withdrawn from a partnership custodial 
account to a different account not in the name of the partnership. This provision will provide added 
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security for our clients and our firm, and addresses a key concern of several of our TSCs. 

One point Mike Kelley stressed is that we should be very certain that the individuals we approach with this 
transaction are sophisticated investors who fuBy understand the economic and tax risks of the transaction, 
and would not be Bkefy to seek compensation from us if the anticipated tax benefits are not ultimately 
realized. I know that you have always sought to target these types of individuals in the past, but this is just 
a reminder to reaPsticalty assess each potential engagement with regard to this issue. Youshoukibe 
especially mindful of this issue when considering an engagement that would include several investors who 
are aggfegating their loss amounts in order to reach the $20 miffion minimum lor the transaction. The 
potential partners with the smallest contributions may need to be challenged regarding their suitability for 
the transaction under this guideline. 

I win take this opportunity to inform you that name changes are n the works. We win Skety be renaming 
the VIPER group in order to avoid a name that might be "misconstrued" in the marketplace and the media 
(i.e., used as a word rather than as fis less sinister sourxfing acronym). Names presently under 
consideration are Strategic Individual Solutions (SIS) and Strategic Incfividual Tax Solutions (SITS). SIS 
has obvious appeal because it presents us as the inrfividual cfient counterpart to the SBS group. The 
strategies themselves wifi likely be assigned more benign names as wel, in light of the attention the name 
BOSS attracted in the media. This would include COS, which may become simply Solution Number 3. 

Another point you may find interesting is that there are rumors that at least one of the other Big 5 firms (in 
addition to PWC) are leaning toward not seKng their 1 999 toss generator products m 2000. More on this 
as we hear details. 

Finally, let me congratulate you again on a phenomenal first quarter. The next quarter will pose 
cbaHenges without COBRA, but we wifi strive to bring you new solutions and complete those in the 
pipeline to restock your quivers. Good luck. 
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Robert B. Coplan 
09/15/1999 02:05 AM 


To: Robert J. Gamer/NewYortc/TAX^YUP/US 
cc: 

Subject VIPER Products - IRS Representation, etc. 


BOB COPLAN 

Phone Number 202-327-8707 
Fax Number. 202-327-6725 
EYComm Number 9292672 


This ema8 will provide the background underlying our decision to provide IRS representation through the 
appellate level for cfients who engage us with respect to the Contingent Deterred Swap (CDS) strategy. It 
wil also cover the movement o f our Picante product into the corporate market before al accounting issues 
had been resolved. These issues were apparently raised as a concern on a recent TMP cal and were 
summarized in a followup voicemail from Beth Brooke to you and Dave Kautter. 

The CDS strategy is designed to produce a result whereby a c8enf s ordinary income is taxed at long-term 
capital gains rates (along with deferral for a year). The strategy involves a transfer to a partnership that 
generates a level of trading activity designed to enable the partnership to achieve trading partnership (or 
business) status, that in turn allows swap payments and other first year expenses of the partnership to be 
treated as ordinary fosses that can offset the dent's ordinary income's) that year. The strategy is for the 
most part implemented through a boutique tax strategy firm (Private Capital Management Group) and 
UBS. 

Although Ernst & Young’s fee is expressed in the engagement letter as a flat dollar amount (to avoid 
contingent fee issues), we calculate our fee based on 1 .25% of the losses generated through the strategy. 
Since the strategy requires a cfient to generate a minimum of 520 million of losses, E&Y generally 
receives a minimum of 5250,000 for each transaction. For earlier sales, this amount is reduced by the 
amount that the trading partnership wflt pay for a "should" level opinion from a reputable law firm - 
generally about 550,000. On our largest transaction to date, E&Y has reafized a fee of 51 million. 

We arranged for a law firm to be engaged by the CDS partnership to issue an opinion letter on the 
transaction because of E&Y*s financial interest in the transaction. The law firm's opinion letter provides 
greater protection from the potential assessment of tax shelter penalties. Therefore, because E&Y has 
limited involvement in knptementfog the transaction and does not provide an opinion letter, we discussed 
with Ron Friedman, and in particular Ed SwaSs, the poss&ie characterization of our fee as a commission 
in certain states. In order to reduce the possibility of our fee being considered a commission we wanted to 
provide some level of services beyond simply selling and explaining the transaction. Since we disclose 
that an audit is likely as a result of the CDS transaction and prospects inevitably inquire about 
representation in the event of audit , we concluded after consulting with Ron and Ed that agreeing to 
represent them through the appellate level of the IRS would generafly address the commission issue, 
while providing something these individuals were looking for as part of the transaction. 

To date, our PFC practice has sold nine CDS transactions for net fees to E&Y of 53,345,000. There are 
several promising transactions pending that may wefl dose before the September 30 date on which the 
CDS transaction is being closed down. I would esfimate that 3-4 additional deals may dose with average 
E&Y fees of about 5300,000 per transaction. That would make 12-13 partnerships formed with aggregate 
fees to E&Y of around 54.5 million. 

Wh8e not intending to minimize the effort involved in selling and dosing one of these transactions, the 
fees received are well in excess of 100% of standard. We expect Bttie time to be spent at the agent level 
on this transaction, and that a National coordinated effort would be involved in the appeals process to 
reduce the time needed to be spent by the areas. National would craft a protest letter from the opinion 
letter that could be used for all of these transactions. Even with National assistance at the Appellate 
conference, I expect the time charges for representing each dient in this manner to be 530,000-540,000. 
For the nine transactions completed to date, that would represent less than 10% of our fees. I have 
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previously discussed with offices that have made CDS sales, the issue of creating a reserve for this future 
expense. 

Witti regard to the Picante transaction, it is true that we did not exercise sufficient control to prevent it from 
being taken to corporate targets prior to having a> accounting issues ironed out through National MBS. 
This product, which enables a taxpayer to avoid a large portion of the capital gain on the sale of a highly 
appreciated public stock position and also make a charitable contribution, had obvious appeal to 
corporations because of their 35% tax rate on capital gains {plus state tax). The *pulT from the areas for a 
new product can be quite strong, and this was a case where the product itself was already known in the 
PFC practice in the individual context Nevertheless, we ran into a situation where MBS professionals in 
a practice office drew their own conclusion as to the accounting treatment of Picante based on initial 
conversations they had with National MBS professionals. It ultimately turned out that the individuals in 
National AABS (who I have spoken with at length about Picante) reached a different conclusion, and we 
are only now dose to a final resolution of the issues with a memo on the subject Clearly, we have 
learned from this experience and wS prevent premature distrfoution of products in the future - and w9 
certainly prevent such unfinished products from being pitched to clients. Fortunately, there have been no 
corporate Picante deals closed where the corporation acted with a mistaken impression of the accounting 
treatment. 

I hope this satisfactorily addresses the concerns expressed on the TMP call regarding these products. Let 
me know if I can provide further clarification. 
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Robert B, Coplan 
06/04/2000 10:06 PM 


To: Brian L. Vaughn/Nationai/TAX/EYlUP/US@EY-NAmerica, 
bene_six@mindspring.com@lntermt, Richard J. 
Shapiro/NewYorVTAX/EYULP/US, Martin 
Nissenbaum/NewY ork/TAX/EYLLP/US 
cc: 

Subject SISG Solution Update - CDS Add-On 


Please review this message for accuracy and tone, and get your comments to me ASAP. It has to 
go out on Monday, as you know. Any open Hems that we can resolve before it goes out would be 
helpful. I thought some level of detail was necessary to give our folks an idea of what was going 
on. 


I have been holding off sending out this emaB in an effort to avoid prematurely announcing a new product 
variation that has been in the works recently. We can now formally unveil what is so far being referred to 
as the “CDS Add-on", which is described conceptually below. In a separate email, I wiB provide an update 
on other solutions in various stages of completion and near-completion. Make sure you note the 
paragraph below regarding time constraints. 

CDS Add-On 

Genes/sW e were informed by Bolton Asset Management (BAM) - who currently serves as the asset 
manager for the CDS foreign currency trading program - that they wanted to diversify the trading returns 
and enhance performance through the use of a manager with significant expertise in trading digital 
currency (and other) options. The new manager indicated to BAM that he could not manage a multitude 
of separate accounts (i.e., for the various CDS partnerships), but would have to consolidate the separate 
trading accounts into one entity. Therefore, it is expected that a portion of the trading accounts will be 
transferred from the existing CDS partnerships into a newly formed LLC. Brian Vaughn began working on 
a way to combine these non-tax motivated events with the short-option technical position that allows basis 
in the long position in a digital currency option spread to be estabfished without reduction for a related 
short currency option position that is out of the money at the time the spread is transferred to a partnership 
or LLC. After continued analysis in National, we have resolved our main issues, and are ready (subject to 
finalizing a couple fee and marketing matters early this week) to actively market this solution to clients. 

Benefits T his Add-on to the CDS transaction is more likely than not to achieve deferral of the capital gam 
that would otherwise be generated in the 2nd year of the CDS transaction (i.e., this year for 1999 CDS 
transactions, and 2001 for CDS transactions completed this year). Thus, clients who have already 
completed CDS solutions will need to be contacted to discuss the planned changes in trading and the 
formation of the LLC, along with the potential for deferral of the capital gain from 2000 or 2001. A sample 
letter will be distributed to you in the next day or two for you to forward to CDS clients to alert them to 
these developments and tee-up your cafis to them. Also, new 2000 CDS transactions may be marketed 
with the conversion feature and this additional feature of indefinite capital gain deferraL If the client 
maintains his or her position in the strategy until death, a stepped-up basis in the CDS partnership interest 
wiB precluded taxation of the gain - assuming Congress does not repeal the estate tax along with the 
imposition of carryover basis. 

Mechanism The 1999 CDS transactions produced 1999 ordinary losses from the swap payments that 
offset the dienfs 1999 ordinary income. If there is a premature termination of the swap in 2000, there 
would be a corresponding long-term capital gain realized from the partnership. Assuming basis is 
generated in the CDS partnership by the profit-motivated trading of digital currency options and the 
transfer of the option spreads to the newly formed LLC, the subequent redemption of the CDS 
partnership's interest in the LLC should produce a capital loss that would offset the capital gain generated 
by a swap termination in 2000. In order to have basis to deduct the capital loss and then to continue 
deferring the gain, the dient would have to 1) leave their remaining investment from the original 
contribution (e.g., $6.6 M on a $20M transaction) in the CDS partnership, and 2) maintain the partnership's 
recourse borrowing ($15M on a $20M transaction) indefinitely. At present, we believe the borrowing could 
be done at a net cost of about 10 basis points each year, which is quite nominal in comparison to foe 
economic benefits of toe gain deferral. The CDS partnership would continue its trading activity by 
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agreement between the General Partner and the limited partners. 

New Tamet Market: Deferral of Capital Gain lbe Add-on feature also makes it possible for new clients 
implementing CDS to use it for a capital gain deferral strategy. This would occur through the use of CDS 
to generate an ordinary loss this year to offset the client’s capital gain, with the Add-On feature's short 
option position generating a capital loss in 2001 to offset the CDS generated capital gain, and set up the 
continuing deferral. This is admittedly a complex way to achieve capital gain deferral, but for clients not 
eligible for or interested in SOAP, or who have already realized their gain, it may be a viable option. 

Time Constraints We will need to move quickly to capitalize on this new strategy, since the CDS 
transactions for 2000 must be implemented by July 31. That means clients need to be ready to 
fund their partnerships by mid-July. You should be alerting prospective clients to this deadline as 
you set up appointments and conduct initial meetings. 

Fees The total fees for the combined CDS with Add-On strategy wiB be 2% for E&Y and 2% for Bolton, 
which will likely be collected 1.25% in year one and .75% in year two. Legal fees will be in addition to 
these payments - $50,000 for Locke Liddell (as at present) for the basic CDS opinion, and an amount still 
to be determined (but possibly greater than $50,000) for the opinion on issues related to the addon 
strategy. The source of this opinion and the exact amount of the fee, as well as the final approach to 
collection of the fees wiB be announced in the next day or two. However, foe same fee structure would not 
hold up for a capital gain deferral transaction, because the maximum benefit is 20% and may be less if the 
investment or loan are terminated (or if stepped up basis is repealed). Therefore, it is appropriate to limit 
the fee for such transactions to the current total of 2.5% (1 .25% to each of E&Y and Bolton). Because of 
the complexity involved, however, and the limited time in which to implement transactions before the end 
of July, we will need to increase the minimum size of a capital gain deferral transaction from $20 million to 
$40 million. Clearly, the limited time factor should mean that in deciding which prospective clients to 
devote your time to, the size of the transaction should dictate your prioritization. 
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Melinda S. Merk 
01/15/2000 07:31 AM 


To: Heather Jacobs^Ca!ifomia^AX^YLLP/US@EY-NAmerica 
cc: Robert B. CopiarVNatioraia'AX^YLLP/US@EY-NAmerica 
Subject: Re: CDS 


Heather 

Here's response from BeHe Six of PCMG re: your question. HI give you a call when l get back in the office 
on Monday to discuss. 

Melinda 


Forwarded by MeBnda S. MerWNationaVTAX/EYUP/US on 01/15/2000 07:34 AM 



Sixbelle@aol.com on 01/14/2000 06:07:17 PM 


To: Melinda S. MerWNationain-AX^YLLP/US@EY-NAmenca 

cc: 

Subject Re: Quick Question re: CDS 

Sure, and how are you? I haven’t seen or heard from you, well since August! 

Any way, here are the facts, I don't think they help her, but if you need 
more, let me know: 

I think she is looking for anything that can pull it in to California. The 
partnership has no assets, employees or anything anywhere with the exception 
of the books and records which for 1999 were kept in Charlotte, North 
Carolina. The partnership did not pay salaries to anyone. The partnership 
paid fees to E&Y and to TPCMG. 

The only tie to California is David Smith. David is the Managing Director of 
TPCMG (which of course is the general partner of the partnership) . TPCMG has 
an office in California. David Smith is the only person in it. David 
directed the activities of the trading partnership through BOLTON. Bolton is 
located in Memphis, Tennessee. 

I know this isn’t helpful, but it is what it is. If you can tell me what 
would work, maybe we can figure out how to find it. 
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To: 

cc Robert B.CoplaiVNatk«ayTAX/EYLLPAJS@EY'NAmerica, 
Sixbefle@aoJ.com@tnteroet, anrKinn@tpcmg.corn@!ntemet, 

Subject Re: Fwd: CDS trades for TPCMG 


Dear Belle, 


The two CDS tra nsac tions which were delayed by several weeks have now 
been executed We received the £ull package of 

required information for these trades on 26th August and the trades 
were executed on 24 September. 


As I explained to you on our call with Martin Nissenbaum of E&Y, this 
delay was not in any respect the fault of the The Private Capital 
Management Group, but rather reflects the current pace of the 
approvals process at DBS. 


To further explain our situation, the CDS trade has been fully 
approved by our internal tax, legal and regulatory functions 
(following receipt of the appropriate taut opinions) . However each 
individual transaction must further be submitted to the Chief Credit 
Officer (CCO) of UBSAG (Marco Suter) who determines whether any 
specific transaction will give rise to unacceptable reputation risk 
for the bank. This ha3 created a bottleneck and thus resulted in 
unusually long delays in execution. 


I currently have six trades before the CCO 

for which all required documents have been received, 
have a further ten trades for which I do not yet have complete 
information and which therefore have not yet been submitted. 


Given the current process 1 would expect the approval time for trades 
to be five to ten days from the date of receiving full transaction 
information. This timeframe is not the usual speed with which we 
respond to client requests, however at present given recent tax 
related cases (i.e. 90 BHW UBSAG has implemented this more 
stringent policy. 


I can only apologise for the inconvenience this has caused both you 
and your clients. I realise that not only your reputation but also 
that of DBS is at stake here and will do my utmost to improve the 
quality of service you receive. I hope you will bear with me during 
this temporary disruption to our normal high quality execution. 

kind regards 



Reply Separator 


Subject: Fwd: CDS trades for TPCMG 
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JL Robert B. Coplan To: Robert J. Gamef/National7TAX7EYLLP/US@EY-Nameiica 

Hr cc: I 

y 03/03/2000 02:39 PM Subject. Re: VIPER Communication^ 

"mis was the best I could do. If I remove any more from CDS, it would only confuse him, so there is still 
some of the tax language in here. 

Robert J. Gamer 



Personal Financial Coens«Rng 

Phone Humber: Pate Alto-650 *43-3787; Walnut Creek-925 977-2923 
EYComm: 2874276 


To: Robert B. CoplarVNatiooai^rAX^YLLP/US 

ctx Brian L Vau^n/Natkxial/TAX/Em Martin NfesenbaunVNewYoricrTAX^YLLP/US 

Subject VIPER Communication 


Bob-We met last week with the CEO of a technology company who is an excellent candidate for both 
SOAP and CDS. He understood the techniques, but asked if we could send him something to read to 
help him get his arms around the ideas “emotionally". Please have a look at whafs set forth, below. Ifs 
culled from information in our VIPER database. Let me know if you think I can e-mail these descriptions 
to him. I know that the web's not private, so IVe got concerns in regard to that What do you think? Pis 
advise. Thanks.-Bob 
SOAP - Sale of Appreciated Property 

The SOAP transaction is ideal for an individual who is: 

• Contemplating the sale of a highly appreciated asset (ideafly C Corporation stock) with at least $5 
million of unrealized gain 

• Wiling to defer the use of the proceeds for a relatively long period of time 

• Charitably inclined 

• Interested in a tong-term investment horizon and has a risk tolerance to invest in equities 
The SOAP transaction provides: 

• Tax deferred diversification 

• Wealth creation 

• Control over a large pool of investments 

• Control over when tax is paid 

• Satisfaction of charitable intentions 

• Community recognition for charitable generosity, if desired 


SOAP - Overview 

A strategy to aHow an individual to diversify his stock holdings on a pre-tax basis while retaining control 
over investment decisions. The individual win defer for 20 years the tax on the inherent built-in capital gain 
in thye assess) being diversified. The deferral must be accompanied by an irrevocable gift of the initial 
FMV of the stock(s) contributed to a charity or charities at the end of 20 years. The individual can defer 
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the selection of the charity until the 20th year and may establish a private foundation {personal charity) to 
receive this gift (at the cost of a reduced charitable income tax deduction in the initial year). During the 20 
years, the client can reinvest the pre-tax proceeds and defer taxation on the earnings for 20 years. The 
individual is entitled to most of the post-contribution earnings and may choose to take current distributions 
or defer until the end of the 20th year. The net present value of the deferral versus paying the initial 
capital gains tax ranges from 35% to 80% depending on the various yield assumptions the client may 
choose to analyze. 

The ideal individual is someone looking to diversify out of a single stock position without the need to 
consume the proceeds. The client should be looking to reinvest in growth oriented investments with solid 
rates of return. The SOAP strategy is not suited for individuals looking to diversify for current cash flow 
needs. Annual distributions from the SOAP strategy deplete the net present value benefits, but could 
occur to some extent after the 14th year or so. 

CDS - Contingent Deferred Swap 

CDS - Benefits 

• Converts income subject to tax at ordinary income rates to income taxable at capital gain rates 

• Defers incidence of capital gain tax until the following year 

CDS - Recommended Individual / Investment Profile: 

• Individual with $20 million + income taxed at ordinary income tax rates. 

CDS - Key Investment Vehicles and Tools: 

• Limited partnership that does active trading with a portion of its assets 

• Contingent deferred Swap agreements with Bear Steams for both fixed income and S&P plays; 

-Client gets to select whether he is bullish or bearish on the S&P 

• Account to invest funds held as collateral on Swap contracts 

CDS - Advisors and Other Parties 

• Ernst & Young - Advisor, tax return preparation, compilation of partnership activities, IRS defense 

• Locke, LiddeH & Sapp - Advisor, legal tax opinion 

• Bolton Capita! Planning LLC - General Partner and Money Manager responsible for trading 

• Bear Steams & UBS - Bank loan, swap agreements, collars 

CDS - Pricing 

On a $20 million loss transaction fees would be as follows: 

• E&Y receives $250,000 

• Bolton Capital Planning receives $250,000 

• Other investment fees would include collar costs and trading costs 

• Attorney’s fees = $50,000 for one Individual, $75,000 for multiple parties 

CDS - Overview 

Client invests cash equal to 1/3 of his ordinary income amount in an investment partnership that through 
its trading activity is treated as a trader for tax purposes. Swap payments on the leveraged notional 
amount produce a current ordinary trade or business deduction which can offset current year ordinary 
income arising from the exercise of stock options, S-Corp or Partnership ordinary income allocations, 
interest, dividends or other ordinary income items. The partnership produces a long term capita! gain in 
the subsequent tax year if it disposes of its interest in the swap contracts. Therefore, the deduction in the 
current year produces a tax benefit of 40% and the capital gain in the subsequent year yields a cost of 
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PERSONAL AND CONFIDENTIAL 


February 10, 2000 


[Client Name and Address] 


Dear [Client Name]: 

This letter will confirm our engagement to provide tax advice to you concerning the 
implementation of the Contingent Deferred Swap strategy we have discussed with you. This 
strategy will involve the creation of a Partnership by you and third parties. Our work will include 
assisting in the tax planning aspects of this transaction, working with counsel and other third 
parties in reviewing the tax aspects of the entities required, reviewing trading reports of the 
partnership you will be funding on a monthly basis, and other consulting services as required. If 
necessary, we also agree to represent you before the Internal Revenue Service with respect to tax 
issues associated with this strategy up to and including the appellate level. If you would like us 
to represent you with regard to other tax issues in the event of an audit, we would charge our 
normal fees for time and expenses in connection with such representation. 

In this engagement, we will be using information provided by you and the Partnership and will be 
relying upon you and the Partnership for the accuracy and completeness of this information. We 
will maintain the information provided to us in confidence within our firm and will not disclose 
to others such confidential information except with your consent or as required by law or 
permitted under professional standards. 

Our fee for providing the professional services referred to above will be S [Insert amount at 1.25 
% of losses to be generated. If size of transaction is not certain at the time this letter is 
signed, add “based on your investing $ million in the Partnership.” J and it will be paid by 
the Partnership. We will invoice the Partnership for our fee after you have contributed your 
funds to the Partnership. In the event you later decide not to implement the technique described 
above, our fee will be paid by you and will be limited to our time incurred from the date this 
letter is signed up to the date we receive written notification of your decision not to proceed, and 
will be billed at our standard hourly rates. In addition to bills for our hourly fees, an 
administrative expense charge of 8.5% of our standard fees will be billed at the same time. 

AH advice and other services we provide pursuant to this arrangement are intended to be solely 
for your benefit and that of the Partnership and are not for the benefit of anyone else. 
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July 9, 2003 

Page 2 


Accordingly, our advice may not be relied upon by any other person or persons, used in 
connection with any other transaction, or used for any other purpose without our prior written 
consent. Furthermore, the content of any oral or written communication made by us in 
connection with this engagement shall not be communicated to the public or otherwise 
publicized in any manner without our prior written consent. 

Ernst & Young LLP will not be liable for any claim for damages arising out of or in connection 
with any tax services provided to you in an amount greater than the amount of fees actually paid 
to Ernst & Young LLP with respect to the services directly relating to and forming the basis of 
such claim. 

Any controversy or claim arising out of or relating to tax and tax-related services now or 
hereafter provided by us to you (including any such matter involving any parent, subsidiary, 
affiliate, successor in interest, or agent of Ernst & Young LLP) shall be submitted first to 
voluntary mediation, and if mediation is not successful, then to binding arbitration, in accordance 
with the dispute resolution procedures set forth in the Attachment to this letter. Judgment on any 
arbitration award may be entered in any court having proper jurisdiction. 

Except as expressly provided herein, this engagement letter does not modify the terms or 
provisions of any engagement letter for other professional services which were agreed to prior to 
the date noted below. 

Information relating to federal tax advice we provide to you, including communications between 
us and material we create in the course of providing that advice, may be privileged and protected 
from disclosure to the Internal Revenue Service. Should the Internal Revenue Service seek 
disclosure from you or us of written or oral communications relating to such advice, we will 
discuss with you whether and how you assert, or waive, the privilege. 

If any portion of this letter is held to be void, invalid, or otherwise unenforceable, in whole or 
part, the remaining portions of this letter shall remain in effect. 

If these arrangements are acceptable, please sign one copy of this letter and return it to me in the 
enclosed self-addressed envelope. 

If you have any questions concerning our engagement, please call me at . 

We very much appreciate the opportunity to work with you. 
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Very truly yours. 


[Engagement Partner] 
Attachment 

Agreed to by: 

Name: 


Date: 
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Mary A. Sigler 
09/08/1999 06:16 PM 


To: Brian L Vaughn/Southeast/TAX/EYLLP/US@EY-MAm erica 
cc: Robert B. Coptari/Nationai/rAX/EYLIJ 5 /US@EY-NAmerica, David C. 
Garloc*/NaBonal/fAX^\TXPAJS@EY-NAmerica 1 Ronald E 
Friedman/Na{jonal/TAX^YLLP/US@EY-NAmerica. Meloni M. 
Hallock/National/r AX/EYLIPAJS@EY-NAmerica 
Subject Re: CDS Transaction^ 


Brian: 

While your statements may have been "accurate" as you state, don't you think if you were the dient it 
would be an important fact for you to know if E&Y could not get to a "should" level on this transaction? 
Don’t you think that my dient went away with the impression that not only the law firm was at a "should" 
level, but so must be E&Y since we said nothing to the contrary? Care to take any bets? I certainly, as 
well as Meloni, walked away with the impression that E&Y was at a should level, and that David Gartock 
was very supportive of this transaction and I’m more knowledgeable about this than my clients. In fad, I 
think at one point, you made reference that CDS actually had to change the transaction to get David 
"happy" with it 

Especially since you were so "careful" to disclose all the other "issues" as you mentioned, wouldn't you 
expect, if you were my dient, that if we were coming to a different opinion than the law firm, we would 
communicate it to the dient, when you were in the middle of aB your other "disclosures"? 

I too hope my dient considers our product, but I want them to do so knowing all the facts. I know these 
people and they were basing their conclusions on the "should" opinion. I think they should be entitled to 
determine for themselves if it matters whether E&Y and these two major law firms are coming to different 
condusions. I feel that you at least owed me making sure that I understood the differences. 

Regards, MAry Ann 


Brian L Vaughn 

-fiX! 

IT' /y Brian L Vaughn 
J' ' 09/08/99 02:57 PM 


To: Mary A SigtedSCaRfomiarrAX/EYUPAJS 

cc: Robert B. Coptan/NationatnAX/EYLLPAJS, David C. GarioddNationalATAJVEYUPAJS. Ronald E 

Fried man/Narionat/TAX/EYLLP/US, Meloni M. HaDock/Nalional/T AX/EYLLP/US 
Subject Re: CDS Transaction H 


Mary, 


The representations I made to your dient were accurate. David Gartock did review Brent Clifton’s opinion 
on our firm’s behalf. David may disagree with Brent's level of comfort, but his opinion was never needed 
in this situation. I represented to your dient, our firm will not issue an opinion because the dient could not 
rely on the opinion. This came from a discussion between Robert Coplan and Ron Friedman. Our firm 
will be considered a promoter to their view and therefore, our clients cannot rely upon an EY opinion. 
Therefore, l believe I fairly represented to your client the fads. I discussed the tax risks, the bankruptcy of 
the GP and the economic risks. David did review Brent’s opinion. He could have stated at that time for 
our firm not to proceed. However, he did not I respect David’s opinion. However, there are at least two 
major law firms who have reviewed the transaction and conclude a "should" level exists. In addition, 
Richard Shapiro of our firm has also worked with Brent Clifton to design the CDS transaction as to 
mitigate tax risks. His opinion also differs from David’s as to the level of comfort As a representative of 
our VIPER pradice, I strive to represent to all parties the relevant risks and rewards. Our practice has 
issued a risk memo with respect to this strategy and aU partners have access to review it prior to any client 
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meeting. I enjoyed woridng with you with respect to this opportunity and look forward to future 
opportunities to work with your clients. Our firm has successfully impleme nted nine CDS transactions and 
we look forward to implementing many more before 9/22. I hope be one of the many. 

thanks, 

Brian 

Mary A. Sigler 


Mary A. Sigler 

09/08/99 04:35 PM 


Phone Number: 211-977-381$ 
Fax Number: 213-977-3755 
EYComm: 39C7445 



To: Brian L Vaughn/Southeast/FAX/EYUJ 5 /US@EY-NAmerica 

cc Robert B. Coplan/Natk>nal/TAX/EYU.PAJS@EY-NAinerica, David C. 

Gark>ck/Nafional/TAX/EYliPAJS@EY-NAmerica, Ronald E. 
Friedman/Ntd»onal/rAX/EYLIPAtS@EY-NAmerica, Melon! M. 

H aHock/N ational/T AX/EYLLP/U S@ EY- NAmerica 
Subject CDS Transaction 


Brian: 

As a follow up to our meeting last week regarding the sale of CDS to one of my current clients, 1 think 
there is something that I want you to clarify. 

It has come to my attention that our firm is not at the "should" level opinion with respect to this transaction. 
I clearly was under the impression from your references in the meeting with my client that our firm, in 
particular, David Gariock, was behind this transaction. You indicated that we were not issuing an opinion 
because we would be considered a promoter-not because we would not issue a "should" opinion. Your 
use of David’s name in your presentation was persuasive to me- and remember I am the tax preparer for 
these clients and they look to me for guidance. You never mentioned that David was not at a "should" 
level on this transaction, either to my client, or to me in private. I left the meeting, as did Meloni Hallock, 
with the impression that our firm, including David Gariock was at a "should" level on this transaction. 

It has come to my attention that the above statement is not entirety true. In fact, I think if you speak with 
David directly, as t have done, he isn’t even at "more likely than nor let alone "should" To me this is an 
important fact and I am extremely disappointed that you did not make me aware erf tots fact 

It Is one thing to treat targets on a "buyer beware" philosophy, but I am part of the buyer here. These are 
my individual clients and they are looking to me for advice. They may weB go ahead with the "risk" vs. 
"reward" concept, but they are looking for me for assistance. I think there is a large difference between a 
"more likely than not" and "should" and I feel you owed it to me to make certain I understood the thinking 
of our firm experts. 

I was adamant that we disclose the prior financial situations of the promoter to my client to the Interest of 
full disclosre" so I cannot imagine that I left you with any other impression than I wanted to be straight 
forward in my dealings. 

I am interested in your response to this and I would like to make certain we are leaving toe proper 
impressions with my client as they make their decision to proceed or not 

Regards, 

Mary Ann Sigler 
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Locke Liddell & Sapp LLP 

ATTORNEYS & COUNSELORS 


2200 Ross Avenue 
S unt 2200 
Dallas, Texas 75201-6776 
(214)740-8000 
Fax:( 214)740-8800 
www.locfceliddcll.com 


Austin •Dallas 
Houston • New Orleans 


Writer’s Direct Dial: (214) 740-8555 
Internet bdifton@IocfcclkideU.C8m 


October 1, 1999 


VIA E-MAIL AND TELECOPY 

Mr. Wolfgang Stolz 

UBS 


This firm has undertaken a review of the proposed contingent deferred swap strategy 
("CDS”) offered by Private Capital Management Group ("PCMG") and is prepared to issue a tax 
opinion in connection with each such transaction executed by a PCMG partnership following our 
engagement by each such partnership and our review of all relevant documentation. 

Should you have any further questions, you may directly contact the undersigned. 


Sincerely, 

R. Brent Clifton 
For the Firm 


RBC/yms 
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Robert B. Coplan 
09/07/1999 06:44 PM 


To: Brian L. Vaughn/Southeast/TAX/EYLLP/US@EY-NAmenca 
c cr. Patricia F. K]itzke/Chkago/MARC/EVLLP/US@EY-NAmefica, Jeff 
Brodsky /Chjcago/T AX/EYLLP/US@EY-NAmerica. Gary M. 
Dubofl/CJikago/TAX/EYLLP/US@EY-Nafnerica 
Subject FW: CDS Transaction at Ride 


I am not available Wednesday afternoon. I know you are in a meeting with Brent and David tomorrow. 
Can you bring this email up with them and possiblt schedule a time to resolve this? 

Forwarded by Robert B. toplan/National/TAX/EYLLP/US on 09/07/99 06:39 PM* 



Patricia F. Klitzke 

09/07/99 06:30 PM 


Sent by: Patricia F. Klitzke 

To: Robert B. (^pian^atwcat^AXEYl-LP/US, Jeff Brodsky/Cbkagon'AX/EYlLP/US^EY-NAmefka, Gary M. 

DuboWChicagonrAX^EYLLPAJS, Brian L VaughiVSoutheast/TAX^YLLP/US 
cc . Sylvia J. Pozamsky/Ch»cago7rAX/EYtLP/US@EY-Namerica 
Subject FW: CDS Transaction at Risk 

This is the information thattfMHBt sent to £HPregarding the CDS transaction. Jeff and I are 
available after 2pm tomorrow and would like to have a conference caR with Bob at that time. 

Pat 

312-879-6715 

Forwarded by Patricia F. Witzke/Chicago/MARC/EYLLP/US on 09/07/99 0526 PM 




on 09/07/99 12:32:36 PM 


To: Patricia F. KJHzkeA^iicagoff^C^YLLP/US@EY-flArnerka 

cc: 

Subject FW: CDS Transaction at Risk 
Partricia 


We need to address these comments. 



I believe that on the basis of this. 



Original Message 

From: 

Sent: Tuesday, 

To: 

Subject: jFwd: RE: faxj 


com [mailtore 
September 07, 1999 12:10 PM 


Original Message 

Return-Path; 
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Received: from mongoose.slip.net ( [207.171.193.14] )by mx7.mindspring.com 
{Mindspring Mail Service) with ESMTP id rt0u4c. 8di .37kbil5for 
<ed-miller@mxndspring.com>; Fri, 3 Sep 1999 21:40:28 -0400 (EOT) 
Received: from [209. 152. 190.138] (helo=slip.net .slip. net) by 
mongoose.slip.net with srotp (Exim 2.12 #4) id llN4oc-0002Qk-00for 
ed-miller@tnindspring.com; Fri, 3 Sep 1999 18:40:26 -0700 
Reply-To : <rls@taxpr ophet . c om> 

From: 

To: 


Subject: -RE: fax 

Date: Fri, 3 Sep 1999 18:32:15 -0700 

Message -ID: <000001bef 675$52510300$8abe98dl@net .slip.net> 
MIME- Version: 1.0 


Content -Type : text /plain; charse t= • i so- 8859-1* 
Content-Transfer-Encoding: 7bit 
X- Priority: 3 (Normal) 

X-MSMail -Priority: Normal 

X-Mailer: Microsoft Outlook 8.5, Build 4.71.2173.0 

Importance: Normal 

in-Repiy-To: 

X-MimeOLE: Produced By Microsoft MimeOLE V5 . 00 . 2314 . 1300 
X-Moz ilia -Status: 9011 
X-Mozilla-Status2: 00000000 
X-DIDL: rt0u4c.8di.37kbil5 


Reply: 



I have reviewed the materials you provided to me and from all 
indications, 

the transaction appears to be a classic "sham* tax shelter that would be 
successfully challenged on audit by IRS. The transaction apparently has 
little, if any, economic significance outside of the tremendous tax 
breaks 

promised to the investors and is apparently highly tax motivated, as 
opposed 

to being a bona fiue investment transaction that people would invest in 
regardless of the tax breaks. The concept of a packaged tax shelter 
sold to * 

. investors who need specific tax breaks is under attack by the IRS and 
courts. My understanding is that IRS has a huge project underway to 
ferret 

out these types of tax shelters and will aggressively litigate them 
(expect 

penalties to be asserted, in addition to taxes and interest owed) . 

The opinion provided to me did not discuss the relevant facts, as I 
understand them. There was little discussion of the hedging within the 
transaction that will protect the investors against risk of loss or the 
high 

level of tax motivation behind the concept. The analysis of the 
downside to 

the transaction was weak and often irrelevant. Apparently, there is a 
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dubious loan interest deduction for funds that will be parked in 
Treasuries . 

I understand that a very small potion of the investment will involve 
trading . 

The largest problem with the structure and the opinion, however, is that 
the 

partnership is not em&ged in a trade or business as a "trader;* but 
will 

have the status of an investor. Trader status is critical to claim the 
deductions discussed in the opinion. The opinion states that the 
general 

partner will delegate the actual trading to a Fund Manager. The opinion 
then wrongly states that the Fund Manager's activities will be 
attributed to 

the partnership, thus making the partnership a trader. The opinion 
relies 

on Adda v CM (10 TC 273), 1458, a 50 year old case that has nothing to 
do 

with trader vs. investor status. 

The opinion fails to address the relevant case law, which includes Mayer 
v 

CM, 94-2 USTC Para 50,509 (1994), a case when expressly states that the 
trading activities of others are not attributed to the taxpayer (citing 
the 

U.S. Supreme Court case of Higgins, 312 US 214) in support of its 
conclusion. Mayer unequivocally states that the taxpayer must 
personally 

made the trading decisions and cannot delegate this task to others. 

Based on what I have provided, my recommendation would be not to invest 
in 

this transaction until the issues raised in the email are satisfactorily 
addressed . 


— Original Message 

From: 

Sent : Thursday, 

To: 


■■■■■VnKxn [mailto:^ 
September 2, 1999 9:23 PM 


Subject: 


fax 



I received your fax this evening and signed and returned it immediately. 
1*11 send you a check tomorrow, if there is any chance you can review 
•this tomorrow it would be greatly appreciated. Let me know if you need 
any additional info or need to speak with anyone from E&Y. I can best be 
reached tomorrow on my cell phone at i 


Thanks , 
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Mary A. Sigler 
09/08/1999 05:35 PM 


To: Brian L. Vaughn/SoulheastfTAX/EYLLP/US@EY-NAmerica 
cc: Robert B. Coplan/Natkmal/rAX/EYLLP/US@EY-NAmerica 1 David C. 
Garlock/National/TAX/EYLlPAJS@EY-NAmerica, Ronald E. 
Friedman/Nationat/TAX/EYLLP/US@EY-NAmerica, Meloni M. 
Halk>ck/Nalional/TAX/EYL!_P/US@EY-NAmerica 
Subject: CDS Transaction 


Brian: 

As a follow up to our meeting last week regarding the sale of CDS to one of my current clients, I think 
there is something that i want you to clarify. 

It has come to my attention that our firm is not at the "should" level opinion with respect to this transaction. 
I clearly was under the impression from your references in the meeting with my client that our firm, in 
particular, David Gar Sock, was behind this transaction. You indicated that we were not issuing an opinion 
because we would be considered a promoter-not because we would not issue a ’should" opinion. Your 
use of David’s name in your presentation was persuasive to me-aod remember I am the tax preparer for 
these clients and they look to me for guidance. You never mentioned that David was not at a "should" 
level on this transaction, either to my client, or to me in private. I left the meeting, as did Melon! Haltock, 
with the impression that our firm, including David Gariock was at a "should" level on this transaction. 

It has come to my attention that the above statement is not entirely tree. In fed, I think if you speak with 
David directty, as I have done, he isn’t even at "more likely than not" let alone "should". To me this is an 
important fact and ! am extremely disappointed that you did not make me aware of this fed. 

It is one thing to treat targets on a "buyer beware" philosophy, but I am part of the buyer here. These are 
my individual clients and they are looking to me for advice. They may well go ahead with the "risk" vs. 
"reward* concept, but they are looking for me for assistance. I think there is a large difference between a 
"more likely than not” and "should" aid l feel you owed it to me to make certain I understood the thinking 
of our firm experts. 

i was adamant that we disclose the prior financial situations of the promoter to my client in the "interest of 
foil discJosre" so I cannot imagine that I left you with any other impression than I wanted to be straight 
forward in my dealings. 

1 am interested in your response to this and I would like to make certain we are leaving the proper 
impressions with my client as they make their decision to proceed or not 

Regards, 

Mary Ann Sigler 
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Robert B, Coplan 
09/08/1999 05:52 PM 


To: Charles R. KowaVSoutheast/TAX/EYLLPAJS@EY-Naimrica 
cc: 

Subject Re: Capital Loss/ Ordinary Loss Technique^ 


in a word. No. That will take at feast a week after Locke Liddell gives their final OK. Brian was supposed 
to mention that in the Email. We may use Richard Shapiro or Garfock. We will also need partnership 
group buyin, which is tricky with their large group politics. 

Charles R. Kowal 


W 

k 


Charles R. Kowal 


09/08/99 05:46 PM 


Sent by: Charles R. Kowal 

To: Robert B. Coplan^abo<Vitn'AX^LLPAJS@EY-tL^meo^ 

cc 

Subject Capital Loss/ Ordinary Loss Technique 

Has this been thru Gartock and/or othe/appropriate Natl foies fix clearance? 


- Forwarded by Charts R. Kowal/Soirtheast/TAX/EYLLPAJS on 09/08/99 05:45 PM 



To: Glenn H. Hascher/Connecticut/TAX^YLLPAJS, Charles R. Cangrc/NewYork/TAX/EYLLPAJS, Robert L 

Carson/NewEngland/TAX/EYLLPAJS, Andrew Kyriacou/NewErtgtand/TAX/EYLLP/US, Charles W. 

Paul/Washington/TAX/EYLLP/US, Michael F. Bearer/Washington/TAX^YLLP/US, Michael K. 

Szalkowski/Southeast/TAX/EYLLP/US, Charies R. Kowai/Southeast/T AX/EYltP/US. Richard J. 

Joyne r/Southwest/T AX/EYLLP/US , Victoria R. Matak>ni/Souttwest/T AX/EYLLP/US, Stephen R. 

Akers/Southwest/TAX/EYLLP/US, Robert Johnson/GutfCoast/TAX^YUP/US. Richard W. 

Jones/GuffCoast/TAX/EYLLP/US. Carl A. Rhodes^OhioKentuckylncfiana^AX^YLLP/US, Brian W. 

UpchurdVSOhioKentuckylndiana/TAX/EYLJ_P/US, Richard F. Kraner/MIssouriKansas/TAX/EYLLP/US, 

Michael Reed/M issouriKansas/T AX/EYLLPAJS, David MerrityMinneapoBsn-AX^YLLPAJS, Robert M. 

Haynle/NCafifomia/TAX/EYLLP/US, James A. Cox/NCaJtfomia/TAX/EYELP/US, Mkhaei S. 

Fredlender/SCafitomia/TAX/EYLLPAJS, Allan M. Harbour/C hicago/T AX/EYLLP/US 
cc Robert B. Coplan/Natkx^AX/EYLLP/US, Martin NrssenbaurrVNewYoriJrAX^YLLPAJS, Peter D. 

Lucrdo/NewYork/T AX/EYLLP/US, Melinda S. Merk/National/TAX/EYLLP/US 
Subject: Capital Loss/ Ordinary Loss Technique 

Based on meetings today with Brent CBfton at Locke Liddefl, David Smith and Belie Six of PCMG, we 
believe we will have a permanent capital loss/ordinary loss strategy by September 15th. We will hold a 
conference call shortly after 9/15 to discuss the details of the strategy. We win have until 10/31 to market 
the strategy. The opinion wiB be issued by Locke Liddell and will be a "more-likely-than-nof level of 
opinion. The client will have to contribute approx 10% of the loss and will have a realistic chance to make 
a profit after fees. The fees will be 1.5% to PCMG and 1 .5% to EY. Locke Liddell will take their fee from 
our % (to be determined). This strategy will be different than DIABLO. It involves the use of foreign 
currency contracts, "contigent liabilities", trading partnership, and NO Bank loans. You heard it, no 
recourse debL 

By the way, DIABLO is officially dead. We decided not to pursue DIABLO given the comfort with the new 
strategy. The new strategy wiB create a 1999 permanent capital or ordinary loss. We anticipate a $1 .0 
billion worth of loss for 1 999. A great start to the new fiscal year. Once we roll this product out, l will 
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travel to each area to help you present this strategy to your clients. Then in November, I AM ON 
VACATION. Let’s have fun with this new strategy and kick some KPMG, PWC and AA 777 No more 
BLIPS and BOSS. If you have any suggestions for a name to the new strategy, e-mail me. Remember, 
Howard Eisenberg left the firm mysteriously shortly after PICANTE was chosen for a VIPER strategy. If 
your name is chosen, I was told the winner gets a paid vacation to Disney World with my children. 

Please be patient with us and keep your clients hungry for a capital loss strategy 

CDS continues to gain momentum in the final hour. Robert Haynie just closed his fourth CDS deal today. 
Congratulations to Robert, Jim Cox and Jason Rydberg for their efforts. We were also told today, Vicky 
Mata font and Richard Joyner closed a CDS deal in Dallas. Congratulations on their efforts as well. 

thanks, Brian 


Note: The information contained in this message may be privileged and confidential and protected from 

disclosure. If the reader of this message is not the intended recipient, or an employee or agent responsible for 
delivering this message to the intended recipient, you are hereby notified that any dissemination, (Sstribution or 
copying of this communication is strictly prohibited. If you have received this communication in error, please notify us 
immediately by replying to the message and deleting it from your computer. Thank you. Ernst & Young LLP 
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Tor James A. Cox/NCaItfofnia/TAX/EYUP/US@EY-Namerica, Robert M. 
Hayrae/NCaMofma/rAX/EYLlPAiS@EY-NAmef>ca, Jason B. 
Rydberg/NCalifomia/TAX/EYLLP/US^EY-NAmerica, Robert J. 
Gamer/National/T AX7EYLLPAiS@EY-Namerica, Peter 
Kfir>gef/NCaiifomian'AX/EYLLP/US@EY-Namerica, Meloni M. 
Hanock/Na«onal7TAX^YaP/US@EY-NAmerica, Michael S. 
FredIendej/SCafifofrria7rAX/EYLLPAJS<@EY-NAmerica, Allan M. 
Hartxxir/SCaDfomia/TAX/EYLl_P/US@EY-NAmerica, Bruce E. 
Bufloch/NCafifornia/TAX/EYLIP/US@EEY-Namerica 1 Richard J. 
Joyner/Soulhwesi/TAX/EYUP/US@EY -NAmerica, Victoria R. * 
Matalonj/Southwesl/TAX/EYLLPAJS@EY-NAmerica, Stephen R. 
Akers/SouthwesVTAX/EYLJP/US@EY-Narnerica, Richard W. 
Jones/GutfCoast/TAX/EYLlP/US@EY-Namerica, Stewart G. 
Goodson/GulfCoastn’AX/EYLLPAJS@EY-Namerica. Michael 
Reed/M issouriKansas/TAX/EYUP/US@EY-NAmerica, Richard F. 
KranerVMissoutSCansasflAX/EYUJVUS@EY44america, Paula B. 
Kennedy /Mir^3pofisTTAXyEYllPAJS@EY-NAmerica, David 
MerriU/Minneapofc/rAXTEYUPAJS^EY-NAmeiica, Brian W. 
Upchurch/SOhk)Kentud<ylrK*ana/TAX/EYLiP/US@EY-Narnerica, Carl 
A. Rbodes/SOhioKentuckylntfanafrAX/EYLlPAiS^EY-NAmerica, 
Robert C. 

SchJemmer/SOhioKentuckylrxSana/rAXTEYtXP/USrgEY-Namerica, 
Lynne M. LehfTwVSCaSfomia^■AX^YLIPAJS@EY-^l^merica, Victor 
G. Kmetkh/NOlwEMich>gan/rAX/EYU-PrtJS@EY-NarT>erica, William 
P. Murphy /HR C/TAX/EYLLPAJS@EY-NAmerica, Robert L. 
Carson/NewEngland/TAX/EYllP/US@EY-Namerica, Andrew 
Kyriacou/NewEn^and/TAX/EYLLP/US@EY-Namerica. Jody R. 
King/New En^and/TAX/EYLLP/US@EY-Namerica, Judith 
Sax e/NewE ngland/T AX/EYLLP/US@ EY-NAmerica, Charles R. 
Canyo/NewYork/TAX/EYLlP/US^EY-Namerica, Glenn H. 
Hascher/ConnectjcuVrAX/EYLLP/US@EY-Namaica, Michael F. 
Bearer/WashaigtorvTAX/EYU-PAJS@EY'Narnerica, David E. 
Lees/Philadeiphia/TAX/EYLLP/US@EY-MAnierica, Jennifer L 
Haggerty/PhftactetphiaTTAX/EYLLP/USigEY-NArneiica, C hades W. 
Paul/WashingtorVT AX/EYLLPAJS@EY-NAmerica, James A. 
HirtchinsorVPh3ade*phia/TAX/EYLLP/US@EY-NArnerica, Gregory M. 
Guthrie/Southeast/TAX/EYLLP/US@EY-Namerica, Charles R. 
Kowal/Southeast/T AX/EYLLP/US@EY-Namerica, Jeff 
Brodsky/Chjcago/TAX/EYLLP/US@EY-NAmerica, Gary M. 
Dubofl/Ch*cago/TAX/EYLLP/US@EY-Namerica, Kevin 
Wng/WashingtonTTAX/EYLLPAJS^EY-Namerica 
cc Robert B. Copian/Nabona^T AX/EYUP/US@EY-NArnerica, Martin 
Wssenbaum/NewYoricn'AX/EYLlP/US@EY-Namerica, Richard J. 
Shapiro/NewYork/rAX/EYLLP/US@EY-Namerica, Hunter A. 
Payne/WashingtonnrAX/EYliP/US@EY-NAmerica, Melinda S. 
Merit/National/T, AX/EYLLPAJS@EY-NAmerica, Peter D. 
Luddo/NewYoric/rAX/EYLLP/US@EY-Namerica 
Subject CDS Update 


Just wanted to send each erf you an update regarding our CDS success nationwide. As of today, we have 
posted the following sales. 



$17 million loss 
$62 million loss 
$22.5 million loss 
$36 million loss 
$90 million loss 
$30 million loss 
$58 million loss 
$20 million loss 
$20 million loss 


Ohio Valley 

Midwest 

Southeast 

PACNW 

PACNW 

Midwest 

Midwest 

Midwest 

PACNW 
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total $355.5 million loss 

As you can see, we are having some success across the country, but not in every area. We have revised 
the CDS transaction to appeal to more clients. We have added more investment choices and worked 
hard to achieve better pricing. Belle Six has worked very hard to keep our cfients satisfied and is 
constantly improving the communication process with our clients by providing timely activity reports. We 
have extended the selling season fix CDS to July 31 to accomodate those executives that are locked ouf 
until July 15th. 

Our goal tots year was $1 billion of toss. With your help we can make this goal As of today, I have the 
following list of leads that have been given to me. Please send me your leads and the amount erf potential 
loss. I want to help each of you obtain your own CDS goals. Please let me know how I can help. Also, 
please provide me with updates to this fist Thanks and good took!!! 


Prospects 



$50 million toss 
$50 million loss 
$300 million loss 
$100 million toss 
$20 million toss 
$23 million toss 
$20 million toss 
$20 million toss 
$20 million toss 
$20 million toss 
$20 million loss 
$20 million toss 
$20 million toss 
$20 million toss 


PACNW 
Gulf Coast 
Midwest 
Midwest 

PACNW/Ohto Valley 

Southeast 

Southeast 

Mid Atlantic 

PACNW 

PACNW 

PACNW 

New York 

New England 

PACNW 


Note: The information contained in this message may be privileged and confidential and protected from 

disclosure. If the reader of this message Is not the intended recipient, or an employee or agent responsible for 
delivering this message to the intended recipient, you are hereby notified that any dissemination, distrfoution or 
copying of this communication Is strictly prohibited. If you have received this communication in error, please notify us 
Immediately by replying to the message and deleting It from your computer. Thar* you. Ernst & Young LLP 
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Robert B. Coplan 
07/18/2000 06:19 PM 


To: Dickens g@aoi.com@!nternet 


Subject Re| 


I family-potential CDS deai^ 


I would think we would do it for a minimum fee of $150,000 to E&Y. At that amount, I am reluctant to 
indude defense before the IRS through the appellate level, which as you know cost the same for us 
whether our fee is $150,000 or $1,500,000. It is a bad risk to indude representation on a small 
transaction. Let me know what you think about that 

Finally, on the big issue of promising to give back the fee or some part of it if the deal doesn't work, the 
answer is an unequivocal no. We are not able to do that, and I doubt PWC had that built into their 
engagement letter. WE have a dispute resolution procedure in our engagement letters that protects the 
dient if he doesn't receive the value he has paid for. Obviously, a big 5 firm would not retain a fee if the 
client was never put in a position to obtain the tax benefits on the transaction. But that doesn't mean we 
could insert such a provision up front that would dearly make our fee contingent on the tax outcome of the 
transaction. That is nonnegofebfe. We have been down this road many times before. 
CHckensg@aol.com on 07/18/2000 05:10:52 PM 


Dickensg@aol.com on 07/18/2000 05:10:52 PM 


To: Robert B. Coplan/hUrfionai/rAX/EYLLPAJS@EY-NAmerica 

Subject mmfamity-potential CDS deal 

You may have received a call from Charles Cangro in NY regardin^the 
flHflflHHV Theyar^r^cj^ent of mine and were pitched 

tfKnsactxon by I suggested CDS (with the option add-on) as an 

alternative. Tne^woulcMULke to move forward. However, there are two 
issues. One, the amount of income they wish of offset is $10 to $12 million 
rather than the $20 million. Sec<md^aqainst my advice they did the BOSS 
transaction last year (also thru . They got most of their money 

back on that deal since PWC could not issue the opinion. They want a similar 
right here. If the opinion can’t be issued because of a change in the law 
they get a refund of the fee (or most of it, e. g. trading c osts would not be 
refunded). Question, ifflflHHVcan’ t pair th^^HHI||^tfup with another 
party to reach the $20 mHKo^^nreshold would ^o^cons^er an exception. I 
would not think you would have to reduce your fee in preportion to reduction 
in size of transaction. Rather, just a small reduction to evidence EY desire 
to work with them to get deal done. Let me know your thoughts. 


Note: The information contained in this message may be privileged and confidential and protected from 

disclosure. If the reader of this message is not the intended recipient, or an employee or agent responsible for 
delivering this message to the intended recipient, you are hereby notified that any dissemination, distribution or 
copying of this communication is strictly prohfoited. ff you have received this communication in error, please notify us 
immediately by replying to the message and deleting it from your computer. Thank you. Ernst & Young LLP 
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Robert B. Coplan To: Dickensg@ac4.com@lntemel 

W cc: BrianLVauohn/Natk)nal7TAX/EYLLPyUS@EY-NAmerica 

07/19/2000 09:30 AM Subjecl: Re J|||||fa m i ly -p ote „6 a l CDS deaTI 

l > 

I think I have to stand on my prior response - i.e., we cannot "promise" to return the fee if certain events 
occur that would make the tax results less obtainable. As you know, we go to great lengths to line up a 
law firm to issue an opinion pursuant to a separate engagement letter from the client that is meant to 
make the law firm independent from us. We do not want to convey the notion that our completing the 
transaction with the client is dependent on the issuance of a favorable opinion from the independent law 
firm, if the independent nature of the opinion were ever to be challenged, I think it would be a bad fact if 
there were a written indication that E&Y would return our fee if the supposedly independently engaged tew 
firm were — due to some post-transaction occurence — unable to issue the client an opinion. If all they 
wait is a verbal assurance from us, I think I am still reluctant to do that, other than to reiterate the dispute 
resolution procedure that indicates our intention to review the transaction if the client does not receive the 
value they paid for. For a smalt transaction, I do not want to have to make a concession in this regard that 
we have not had to make for any other transaction, including some huge ones. 

Dickensg@aol.com on 07/18/2000 10:18:14 PM 

Dickensg@aol.com on 07/18/2000 10:18:14 PM 



To: Robert B. C^an^tk>naI^AXOUJ J AJS@EY-NArnerica 

ax 


Subject Re: I 


tential CDS deal 


Thanks for. th e imput. I t hink you misunderstood about the fee return. I 
think all want is a promise to return the f£e if there was a 

development that would prevent them from receiving LLS’s opinion and/or 
prevent EY from signing the tax return. They weren't asking for a money back 
guarantee. In the BOSS case PWC decided they could not issue the opinion 
after the notice came back and they returned their fee. 


Note: The information contained in this message may be privileged and confidential and protected from 

disclosure. If the reader of this message is not the intended recipient, or an employee or agent responsible for 
delivering this message to the intended recipient, you are hereby notified that any dissemination, distribution or 
copying of this communication is strictly proh&rted. If you have received this communication In error, please notify us 
Immediately by replying to the message and deleting ft from your computer. Thar* you. Ernst & Young LLP 
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Brian L. Vaughn 
12/12/2000 11:44 PM 


Bob, 

I wanted to share with you an idea that t had relating to the new LLC strategy. I understand your concern 
that Botton is -affiliated with the new strategy due to the recent IRS letter they received regarding CDS. 
However, it may simply be remedied by selecting a new entity that Chuck and Belle would own to serve as 
the managing member. Without the Botton Capital Planning name associated with the new trade, there 
should be no association with the CDS tax shelter registration. I would like the opportunity to discuss the 
new strategy with Ron Friedman and yourself to determine if the strategy has merit There has been a 
tremendous amount of effort placed into the production of this strategy. I would at least like the 
opportunity to demonstrate our efforts with Ron. I witi be available tomorrow to have this discussion with 
you and Ron. 

With regards to CDS, we all knew one day we would receive a letter. We told our clients to expect the 
letter. What we don't know at the point is whether the IRS wiS pursue an IRS exam of tee strategy. You 
ask me this afternoon would I buy the strategy assuming the IRS was aware of the trade. The answer is 
definitely "YES". Remember, the IRS knew about COBRA, but our clients stiR made the purchase. In fact, 
the clients continued to buy the "add-on" trade even though we knew the IRS was extremely familiar with 
the issues. If the IRS pursues and audit and we successfully defend the strategy, the why wouldn't our 
clients want to buy the trade. It would be premature at this point to assume our clients would not buy a 
strategy that the IRS has knowledge of. Wiy don't we let the clients decide? Therefore, I would like to 
propose that CDS is not "stopped" at this point Brian Upchurch and 1 have a client that is considering 
CDS and I would be happy to let him know that the IRS has issued a notice to Bolton requesting 
information on the trade. My belief is he would say "so what". 

That is my two cents worth. As I told you, I am a fighter. I don't enjoy giving up before I get my chance to 
fight Remember our opinion on CDS is a should. Let them bring their guns!!!! I believe they will turn 
their tales and run the other direction. CDS has economic substance and has the best promoter in the 
business associated with the trade. I think we owe it to BeBe and ourselves not to give up and stop the 
sales process at this point Let the clients decide. 

thanks for allowing me to be honest with you and speak my mind. 

Brian 

thanks for your help with this matter. 

Brian 



To: Robert B. CopterWNationat/TAX/EYLlP/US@EY-NAmerica 
cc: beBe_six@mindspring.com@intemet 
Subject New LLC Strategy 


Note: The information contained in this message may be privileged and confidential and protected from 

disclosure. If the reader erf this message is not the intended recipient or an employee or agent responsible for 
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Robert B. Coplan 
01A)5/20G1 12:02 PM 


To: Quickstrike Team, Adjunct Quickslrike menders 
cc: Ronald E. Frjedmart/Natk>nal/TAX/EYLU :J /US@EY'NAmenca, David J. 
Kauttef/National7TAX/EYLLPAJS@EY-NAmenca 
Subject SISG Update; 1/8 Conference Call 


The purpose of this email is to inform you of. 

1) some new guidelines for selling SISG solutions to executives of audit clients, 

2) a letter received by Bolton asking them for a list of clients who executed the strategy they filed as a 
registered shelter in 2000 (i.e., CDS), 

3) some enhancements to the swap choices in CDS, and changes to the required investment 

4) solutions currently available for sale in 2001 and those under development, and 

5) a conference call to discuss these matters In greater detail that has been set for Monday 
January 7 at 3 PM Eastern time. 

Selling SISG To Executives Of Audit Clients 

As a result of a meeting held January 3 that was attended by the leadership of the tax practice, certain 
adjustments need to be made in the manner in which we approach top executives of companies to sell 
SISG strategies. First and foremost, we are not to approach the Gtevel executives of very high name 
recognition SEC-registrant audit clients of the firm. This was a carefully weighed decision, and balances 
the potential revenue from such sales against the independence and reputation issues that could arise if a 
problem developed with such executives. With respect to C -level executives of other audit clients 
(ralydingcjosefy-held) as well as Olevei executives on very high name recognition non-audit clients 
*IHHp^p*efore approaching them for an SISG sale, you need to 1) inform me and/or Martin 
fflssenbaum of the opportunity so that we can decide whether the situation warrants clearance from the 
Tax Leadership, and 2) inform the audit partner on the engagement of the proposed sales meeting. In 
certain appropriate high profile cases, you will be instructed by me or Martin to also inform the AMP of the 
proposed sales meeting. 

It is our expectation that these new procedure will not significantly impact our SISG opportunities, but they 
are dearly very important from a firm standpoint, and you will be expected to fdow them. 

IRS Letter to Bolton Re CDS Client List 

Bolton Capital Planning has received a letter from the IRS by virtue of their having registered certain 
transactions as tax shelters "in which securities are the prindpal asset acquired." Bolton was not singled 
out by the IRS for the receipt of such a letter. In fact, three other Big 5 firms received similar letters they 
have determined are seeking information related to BOSS and other "fisted" transactions. There is a 
reasonable likelihood that that the IRS is actually looking for BOSS-related transactions and sent the letter 
to Bolton because they registered a series of shelters during 2000 that from the information filed on Form 
8264, "could" be a BOSS-type transaction. Regardless of what the IRS is looking for, they will end up 
receiving enough information to make them aware of the CDS transaction. 

The IRS letter requests that Bolton provide the IRS with 1) a detailed description of the transaction with its 
structure and intended tax benefits, 2) copies of written materials (m Bolton's possession) that were 
presented to potential or actual participants in connection with the offereing of sales of interests in the 
transaction, and 3) the list of Investors In the transaction. The response must be provided to the IRS by 
January 21. We are assisting Bolton m determining what documents and information need to be provided 
in order to comply. Because the 1999 CDS transactions were registered by PCMG {unrelated to Bolton), 
Bolton is not required to provide a list of those investors. PCMG has not received a letter as of now, so 
the IRS may only have gone through the 2000 shelter registrations. Also, we have determined that for the 
two transactions for which 51% of toe loss was invested so as to avoid registration, if the transaction was 
"completed" and fees were paid before August 1 1 , 2000, then those names would not have to go on toe 
list provided to the IRS. 

Further information will be provided and questions answered on toe Conference call Monday at 3 Eastern. 
Enhancements to the CDS Swap Choices/Changes to Avoid Registration 
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See the attached email from Brian below regarding these new options to make CDS more attractive on 
the investment flexibility side. For 2001, investors will have to put up more than 50% of tire loss amount 
so that the transaction will not have to be registered with the IRS. In light of the Bolton IRS letter, it does 
not seem prudent to continuing marketing CDS as a registered tax shelter. It remains to be seen whether 
toe fact that toe IRS w® be receiving information on CDS from Bolton { a fact that you wifl have to disclose 
to prospective CDS purchasers) win deter people from signing up. Initial indications are that it w® not 
have that effect, since Brian and Dorn Sah/emini just sold a CDS transaction after disclosing that 
information to the prospects. We will be exploring alternatives for the additional investment needed to 
bring the investment base for shelter registration purposes from 33% to 51%. 

Solutions For 2001 

Presently available for sale in 2001 are CDS (as revised), PICO, SOAP, and ECS. More information on 
SDI wiB be forthcoming in the near future, in addition, several other solutions are going to receive review 
by Quality Control in the near future, including one that Brian has been working on deaSng with an LLC 
that has a PICO flavor. We win provide information on these ASAP over the next couple weeks, but client 
presentations should never address details of any strategy that has yet to be formally approved for rollout 
So until i give you the go-ahead on a new strategy, you should at most inform a client that we are working 
on other strategies that achieve similar results, but we cannot discuss them until they have been approved 
by toe National Office. 

Conference Call 

To keep this email from getting unreasonably long, and to give you an opportunity to ask questions about 
toe rather significant items contained herein, I have scheduled a conference call for this Monday, January 
8 at 3:00 PM Eastern time. I wffl follow up very soon with the call-in information. 

Brian's Email on CDS Revisions 

Here is Brian's Email: 


The purpose of this e-mail is to bring to your attention toe substantive changes to the CDS solution. 
Version 2001 should be a great alternative for clients with ordinary income looking to convert to long term 
capital gain. We now have 1 5 Investment choices rather than toe 2 we had last year. In addition, the 
client must now contribute 51% of the targeted loss to order to avoid tax shelter registration. Bolton has 
added new traders which should enhance the overall ability to make a profit in the trading program. In 
addition, Bolton is in toe final stage of negotiations with Chase H&Q to serve as an additional counterparty 
choice. 

The new investment choices are as follows: 

Long the Dow 30 
Short the Dow 30 
Long the NasdaqIOO 
Short the Nasdaq 100 
Long the S&P 
Short toe S&P 

Long the dollar against the yen 

Long the Bank Index (traded on the Philadelphia Exchange as BKX) 

Short the Bank Index 

Long a Tech Basket (includes adobe systems, cisco, deH, intel, microsoft, qualcomm, sun, voicestream 
wireless, woridcom, and yahoo) 

Short toe Tech Basket 

Long a Pharmaceutical Basket (includes Abbott Labs, American Home Products, Astrazeneca PLC, 
Bristol-Myers, Glaxo, Efi Lilly, Meric, Pfizer, Pharmacia and SmithKiine Beecham) 

Short the Pharmaceutical Basket 

Long a Utility Basket (includes American Electric Power, AES, Costal, Dominion, Duke, Consolidated 


2003EY0I2140 



2776 


Edison, Enron, Exelon, Southern Company and the Williams Companies) 

Short the Utility Basket 

One copy of each model will be posted to the toolkit Remember that the model will change as prices 
change. However, Belle indicates that there is no real need for you to contact her for updated pricing. 
Bolton w0l update the pricing every few weeks or more frequently if there are many sales. Getting a 
separate hypothetical quote really doesn't serve much of a purpose until we are at the time of dosing a 
transaction. As always, if the market doesn't hold, Bolton is willing to sit on your cfienfs trade until it 
changes or giv6 the money back to the client - without any fees. 

Congratulations are in order to Dom Satvemini. He sold the first 2001 CDS, A $100 mfllion CDS. Great 
job, Dom!!!! Thanks Dom for allowing me to help you on the call. Good luck to all this year in your CDS 
pursuits. If you need me to assist on a sales call, please call 
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Discussion of the Ernst & Young agreement with the Internal 
Revenue Service and the Quality and Integrity Program 


Closing Agreement 

On July 2, 2003, the IRS announced a closing agreement with Ernst & Young 
resolving all issues in an examination of Ernst & Young’s compliance with tax shelter 
registration and list maintenance requirements for the period January 1 , 1995 through 
June 30, 2003. The IRS examination of Ernst & Young was one of over one hundred 
IRS investigations of professional services firms. IRS Commissioner Mark W. 
Everson has commented that, “This represents a real breakthrough and is a good 
working model for agreements with practitioners.” 

Quality and Integrity Program 

Ernst & Young has invested heavily in our “Quality and Integrity Program” in order to 
enhance quality and consistency across our tax practice and to ensure compliance 
with the registration and list maintenance provisions of the Internal Revenue Code 
and regulations. The Quality and Integrity Program has the following key 
components: 

• Ernst & Young has implemented a comprehensive centralized process to 
capture, analyze and maintain information pertinent to the assessment of our 
list maintenance and registration obligations. 

• Ernst & Young has provided for a national level review of the application of the 
rules in registration determinations by a “national review staff. 

• Ernst & Young will perform audits of compliance with its program at least 
annually. 

• Ernst & Young requires, at least annually, certification by firm professionals 
that they have complied with the registration and list maintenance 
requirements in the Internal Revenue Code. 

• Ernst & Young’s Quality and Integrity Program provides the IRS with a 
streamlined process whereby the IRS may test the program for list 
maintenance and registration compliance by requesting a sample of the 
information redacted of all client-identifying information. 
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In its implementation, the Quality and Integrity Program involves a detailed process 
whereby: 

• All senior tax professionals have been required to take nationally sponsored 
educational programs focused on the requirements of the settlement, the 
statute and the regulations regarding list maintenance and registration. 

• At the beginning of a tax engagement, the Ernst & Young professional 
responsible for the client (the Tax Sen/ices Coordinator or “TSC”) must 
complete a checklist of information that enables the firm to verify that the 
prospective engagement has been scrutinized under the criteria established by 
the registration and list maintenance provisions of the Internal Revenue Code 
and regulations. 

• A preliminary determination is made by the TSC as to whether the 
engagement is subject to the registration or list maintenance requirements. 

• Where registration may be required, the preliminary determination is reviewed 
by an Ernst & Young Tax Quality and Standards professional to validate the 
registration determination and to ensure firm-wide consistency in applying the 
registration rules. 

• The firm will conduct periodic checks, not less than annually, of its tax 
consulting practices to verify compliance with the program. 

• All senior tax professionals must annually certify compliance with the program. 

• The IRS has the ability to test compliance with the Ernst & Young Quality and 
Integrity Program 


IRS Comments on Ernst & Young agreement and program 

IRS Commissioner Everson reiterated his favorable comments about the Ernst & 
Young closing agreement and its Quality and Integrity Program in testimony delivered 
before the Senate Finance Committee on October 21 , 2003: 

"We are pleased that Ernst & Young has cooperated fully with the IRS in 
resolving these matters. This represents a real breakthrough and is a good 
working model for agreements with practitioners. . . . [Ljooking at the big 
picture, we are trying to differentiate between those who cooperate with the 
IRS, who try to remedy past mistakes and who seek transparency in their 
dealings with the Service, and those others who simply refuse and continue to 
peddle abusive transactions. Our intention is to differ in our approach to them 
based on their behavior.” 
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Robert B. Coplan 
09/10/1999 12:12 PM 


To: Robert J. Gamer/NewYork/TAX/EYLLP/US 
cc Martin Nissenbaurn/NewYork/TAX/EYLLP/US 
Subject: Re: Ralph Lovejoy <- Attachment History Removed!! 


It would have been good if there had been 2 separate interviews - one at First Union and one at 
NationsBank. Certainly, the interview at First Union is at odds with Tom Hines' description. Tom was 
rather emphatic about Ralph. I have rarely heard someone described as "the least ethical person I have 
ever met," which is how Tom referred to Ralph. We all tend to gloss over things about former employees, 
rather than state our true feelings. Nevertheless, the interview does come off as somewhat positive, and it 
would be hard to refer to Ralph as a "straight shooter" and to answer the direct question at the end about 
whether there was something the client (E&Y) should know about Ralph with a straight "No" had McMullen 
known that Ralph was fired from First Union. So there is a little Twilight Zone feeling about this. I wonder 
why there were no records on NationsBank, although I gather that was the older employment 

1 suppose until the Tom Hines info, we were in a position to feel we had checked up on Ralph in an 
appropriate manner, and only found the bankruptcy as a problem, which McMullen indicated did not affect 
Ralph’s performance. So what we knew then about Ralph could not get us into trouble for doing business 
with him- as long as we inform the client of the negative things we did come across (i.e., the bankruptcy). 
I think we have to discuss with Ron how we best deal with the disclosure to clients who have already 
done CDS. Unless we are prepared to {and can) get them out of the partnership if they want out upon 
hearing the news about Ralph, it would seem like a bad thing to create worry among this group of clients. 
They would not have been given the chance to back out up front, but would now be worrying whether 
something will go wrong. If they can get out out of the partnership and decide to do so, there will clearly 
be costs to do so (UBS and David Smith wiH still want their fees, and who knows what the economic and 
tax impact of prematurely terminating the swaps would be). E&Y would probably end up swa Bowing these 
costs as wen as forfeiting our fee - when things may very well otherwise have gone along swimmingly and 
according to plan. So I want to make sure we don’t turn a Merry-go-Round inspired nagging concern into 
a "Lose-Lose proposition” where we begin making late disclosures that wont necessarily provide ultimate 
protection for the firm, but may accelerate (or create) an adverse financial occurrence. One thing is for 
sure - making this after-the-fact disclosure to the executives we are talking about wiH be something they 
will remember, and could create a skeptical client for future transactions. 

Of course, which of these possible occurences comes to pass will primarilyl hinge on whether anything 
bad actually does happen. If the deal works as advertised, our decision to go forward wffl prove 
warranted, and our comfort level with the due diligence we did will be borne out If something bad does 
happen, we wiH be on the hook either way in all Bkelfoood, but it is possible we would limit our exposure to 
the costs the client would have expended in order to puH out of the deal upon hearing of the bankruptcy 
information. 


After you have had a chance to think this over, we should try to talk with Ron. 
Robert J. Gamer 


Robert J. Gamer 

National Tax / Pf C 
Phone Number. 914 421-3501 
EYComm: 2874276 


09/10/99 10:58 AM 


To: Robert B. Coplan/National/TAX/EYLLP/US 

cc: Martin Nissenbaum/NewYoric/TAX/EYLLP/US 

Subject: Ralph Lovejoy 
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Here's the report on Ralph. As you'll see, the interview that I asked for was with Don McMullen, an EVP at 
First Union, to whom Ralph reported while he worked at First Union and, apparently, Mellon. It's a "no bad 
news" report, actually quite positive. It alludes in no way to the Tom Hines stuff and characterizes Ralph 
as a stand-up guy. What do you think? 
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Robert B. Coptan 
01/31/2000 12:34 AM 


To: Sylvia J. Pozamsky/Chicago/TAX/EYLLP/US 
cc: David J. Kautter/Nationat/TAX/EYLLP/US@EY-NAmeri€a 
Subject: VIPER Update 


Thought I would pass along an update so you would know that VIPER revenue is not on hiatus with 
COBRA out of the picture. 


CDS 

As you know, CDS has been approved by Mike Kelley, and we are working on finalizing the new model 
with PCMG , organizing a new detailed work plan, and updating the documents. We have teamed from 
last year's difficulties and along with Belle Six and David Smith of PCMG, we are doing what we can to 
make things go smoothly. We win be laying out al the details at the Quickstrike Team meeting on 2/15-16 
in Dallas, the CDS portion of which win be attended by David Smith and Belle. There are already several 
CDS transactions that have teed up on Brian's recent bps to Tampa and the Pac NW, and I have gotten 
other calls from areas that have very promising prospects for large transactions. So CDS is looking 
promising with a good six months or so of setting ahead of us. By the way, David Smith has responded to 
our concerns about having to disclose his partner Ralph Lovejoy’s old bankruptcy by reorganizing his 
company so that the entity we will be doing business with wffl not involve Ralph. The General Partner will 
not be David Smith, but will actually be the investment firm that does the trading in the trading partnership, 
which should provide greater safety for clients and better optics for the IRS. 

Nomenclature 

By the way, l will roll out the new name of the VIPER group and our new products names at the 
Quickstrike Meeting. It may be a little confusing for a white for people around the practice, but it is dearly 
something that has to be done. I am leaning toward the name Strategic Individual Solutions Group 
(SISG). It is the parallel name to the Strategic Business Solutions (SBS) group. I am incorporating the 
"G" since I want to avoid being called 'sis’ for obvious reasons. I thought about SITS T for tax), but settled 
on SISG. ’’Products" are out; "solutions" are in Although SOAP and CDS are innocuous enough, we will 
probably rename them as Solution #1 and Solution #2. I am not as convinced about that, but I believe 
Mike Kelley will feel better if we follow that pattern. Naturally, the Quickstrike Group wfll change its name 
as well - probably to the more mundane "Area Sales Leaders’ or Area Sales Champions". 

Other Products 

You saw the email I sent to Mike Kelley to by to get approval to sett the OID Trade. Hopefully, we wilt get 
it in time for our meeting in a little over 2 weeks. 

Richard Shapiro has been approached by another boutique firm in NY that wants to have us sett a strategy 
of theirs. It has real potential and involves an S corp issue, so we witt be consulting Laura MacDonough in 
NTD for her input. This one is more aggressive than CDS, but we understand that an opinion will be 
coming from Arnold & Porter, which should give it a great deal of credibility. We will keep you informed. 

STOP has been hard to move along at the same time as everything else, and we are in need of our 
replacement for Howard Etsenberg to create the model to push that out 

Meanwhile, we have been witnessing a bit of a resurgence in SOAP transactions. Here is list of 
transactions in FY 2000 for which I have not previously counted the revenue (nor yet charged the areas for 
National's time). I don't have reliable fee information on aB these yet, but will compile a better list as they 
are completed. Melinda and I will have to do att these opinion tetters before we get paid. I have a bit of a 
backlog on some others that I am trying to get rid of this week. We don't begin work on the opinion letter 
until we have the final signed documents in a binder from Cheryl Mclntire, who is the paralegal for Grady 
Dickens - the Dallas attorney who does our SOAP documents. 


SOAP Transactions 


Hascher) — completed in 1999, awaiting completion of opinion letter 
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=U Ernst &Young 


B Frmi & Young LLP m Phone; (2021 7-t.<y.n) 

(225 Conneak u? Avenue, N.W. f<i*: (2021 »27-886'J 

Washington, DC ?i.X,' 5 6 ww-.v .ey. com 


May 3, 2004 


Leland Erickson, Counsel 
Permanent Subcommittee on Investigations 
Committee on Government Affairs 
U.S. Senate 

Washington, DC 20510 


Dear Leland, 

The enclosed attachment discusses various Ernst & Young quality and compliance programs, 
policies and actions affecting the tax practice. We appreciate the opportunity to discuss these 
measures with you further during our meeting on May 4. 

Sincerely, 

l/A%* rSer ) 

Les Brorsen 
National Director, 

Government Relations 
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Summary of Ernst & Young Quality Programs, Policies, and Actions Affecting 
the Tax Practice 

The many programs, policies, and actions discussed in this document fall within the context of 
significant changes occurring in our firm as a whole. Ernst & Young’s firmwide commitment to 
quality starts with the tone at the top, and it carries through to each individual’s commitment to 
professionalism. The efforts discussed in this document are part of an ongoing process designed to 
provide for adherence to high professional standards. 

Ernst & Young’s policies and actions are designed to foster high standards of professionalism and 
compliance. 

• E&Y has established the position of Americas Vice Chair of Quality and Risk Management, 
reporting to the firm’s Chairman, with a broad mandate “to challenge every aspect of 
quality — in our people, our services, our procedures, and in the way we deal with clients and 
the public.” The Vice Chair of Quality and Risk Management has undertaken an array of 
initiatives designed to enhance quality and compliance across all service lines, 
complementing efforts specific to our tax practice. Functions reporting directly to the Vice 
Chair of Quality and Risk Management include Independence, Compliance, and 
Consultation, as well as the Americas Directors of Quality for our Audit, Tax, and 
Transactions service lines. 

• E&Y has established a new high-level, full-time position — Americas Director for Tax 
Quality — to help ensure that the firm maintains high standards of practice, policy, 
procedures, and processes. We have staffed this position with one of our senior partners, 
who reports to both the Vice Chair of Tax Services and the firmwide Vice Chair of Quality 
and Risk Management. 

• E&Y has established the Tax Review Board, with members that include senior executives 
from outside the tax practice, to review policies and procedures, currently offered or 
proposed services, or other significant matters raised by members of the review board, other 
firm leadership, or any E&Y professional. 

• E&Y has established Tax Technical Review Committees for each of our key functional 
areas in tax to provide detailed technical reviews of significant issues and help assure 
consistency in interpretation of the tax law. 

• E&Y has established a toll-free ethics hotline that any Ernst & Young person in North 
America can call to report concerns about ethics, quality, or professional practice, including 
issues involving our tax services, on a confidential basis. Additionally, we encourage our 
people to openly discuss any concerns regarding our tax services via other established 
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channels, such as contacting a member of our National Tax Quality and Standards group, the 
Tax Technical Committees, or the Tax Review Board. The firmwide hotline provides the 
option of raising a concern in a totally anonymous manner. 

• E&Y has implemented an ongoing Quality & Integrity Program to facilitate compliance 
with professional responsibilities related to tax shelter registration and list maintenance 
requirements, and to facilitate compliance with the terms of our settlement with the IRS. 

• E&Y requires mandatory training by our tax executives on IRS tax shelter registration and 
list maintenance requirements. 

• E&Y requires the annual certification by each of our partners, principals, directors, and 
senior managers with respect to their compliance with the tax shelter registration and list 
maintenance provisions of the Internal Revenue Code. 

• E&Y provides ongoing guidance and oversight to our tax professionals with respect to our 
policies and standards. 

• E&Y encourages the development of our tax professionals with respect to experience gained 
from client assignments and offers an educational curriculum with over 2,800 hours of 
professional instruction on the application of tax law and professional responsibilities. 

• E&Y is updating our procedures so that our tax advice involves increased consultation and, 
in specified areas, independent review within the firm. 

• E&Y has implemented an ongoing tax quality review program to help ensure that our 
professionals comply with the letter and the spirit of our procedures designed to achieve and 
maintain high quality standards. 

Policies and actions are designed to meet or exceed the requirements of the Sarbanes-Oxley Act, SEC 
regulations, and the tax laws and regulations. 

• E&Y requires each of our partners, principals, and directors to certify that they have 
complied with the audit committee pre-approval requirements in the Sarbanes-Oxley Act 
with respect to services provided to audit clients that are SEC registrants. 

• E&Y does not provide any tax services to executives of our SEC-registrant clients, even if 
the executive is paying for the services, unless the client’s audit committee has specifically 
approved the services. 
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• E&Y does not recommend or seek audit committee approval for any tax services, the sole 
business purpose of which may be tax avoidance and the tax treatment of which may not be 
supported in the Internal Revenue Code and related regulations. 

• E&Y does not recommend a transaction that has been listed by the IRS as a potentially 
abusive tax shelter or is “substantially similar” to an IRS-listed transaction. 

• E&Y will not enter into confidentiality agreements related to tax services. 

• E&Y does not use proscribed contingent fee arrangements. 

Summary of Specific Tax Practice Quality Programs, Policies, and Actions 

Ernst & Young’s Tax Practice has instituted many policies, processes, and procedures and taken 
other actions to help ensure that the services we provide clients are appropriate, in compliance with 
applicable laws and regulations, and uphold high standards of quality and professionalism. While 
many changes have been made, the process of enhancing the quality of our services and activities is 
an ongoing commitment shared by all our professionals. Details on some of our significant changes 
follow. 

I. Ernst & Young’s Quality & Integrity Program (QIP) 

Introduction 

The Internal Revenue Code (IRC) and related Treasury regulations provide three mechanisms for 
the Internal Revenue Service (IRS) to monitor potentially abusive transactions and tax shelters: 
registration, list maintenance, and disclosure of Reportable Transactions. Compliance by tax 
practitioners and taxpayers is essential to the objectives of the rules — visibility with regard to 
potentially abusive situations. 

The E&Y Quality & Integrity Program (QIP) is an integrated process that helps E&Y tax 
professionals comply with their obligation to analyze all tax advice they provide clients in light of 
the registration, list maintenance, and reportable transaction disclosure requirements. It provides for 
national oversight and approval over the analysis of information required to properly assess our 
compliance obligations. 

Initiated on October 1 , 2003, QIP has quickly become embedded as part of our tax advisory 
processes. It is staffed by dedicated professionals and practice support personnel and is readily 
augmented with appropriately experienced tax professionals from a variety of technical 
backgrounds. The scope of our program is broad enough to address any situation in which our tax 
professionals would be required to determine their compliance with the rules. 
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Our centralized approach allows for consistency in the application of the rules across our practice so 
that our advice is appropriate with regard to these matters. It also allows for the validation of 
practice compliance through various control processes. QIP is now being expanded to encompass 
recently enacted California registration and list maintenance requirements. 

Background 

As part of our settlement with the Internal Revenue Service regarding tax shelter registration and 
list maintenance requirements, we proposed the development and implementation of our Quality & 
Integrity Program. This program is an important part of our commitment to enhance the standards 
of practice with respect to these issues. Internal Revenue Service Commissioner Everson 
commented on our settlement and our Quality & Integrity Program before the Senate Finance 
Committee in October of 2003: 

"... on July 2, 2003, the IRS announced a closing agreement with Ernst & Young, LLP, 
resolving issues relating to an examination of Ernst & Young’s compliance with the registration 
and list maintenance requirements regarding the firm’s marketing of tax shelters. The agreement 
requires Ernst & Young to make a non-deductible payment of $15 million. 

“In addition to the payment, Ernst & Young agreed to work with the IRS to ensure ongoing 
compliance with the registration and list maintenance provisions of the Internal Revenue Code 
and regulations. To this end, Ernst & Young agreed to implement a Quality and Integrity 
Program to ensure the highest standards of practice and ongoing compliance with the law and 
regulations. The IRS may, upon its request, review documents prepared as part of this program. 

“Ernst & Young also agreed to our disclosure of its settlement and certain of the terms of the 
settlement. I mention this settlement last because I consider it important in spreading our 
message to other firms in the marketplace. 

“We are pleased that Ernst & Young has cooperated fully with the IRS in resolving these 
matters. This represents a real breakthrough and is a good working model for agreements with 
practitioners.” 

In its April 15 Tax Day Reminder, the Department of Treasury made similar mention of the 
settlement with Ernst & Young as a model for resolution with others: 

“The IRS Has Entered into an Agreement with a Major Professional Firm to Ensure 
Compliance with the Disclosure Rules — As a result of the IRS’ audits of promoters of technical 
tax shelters, one large professional firm has agreed to work with the IRS to ensure ongoing 
compliance with the registration and list maintenance provisions of the Internal Revenue Code 
and regulations. The IRS’ agreement with this firm will ensure the highest standards of practice 
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and future compliance with the law and regulations. The IRS expects to use this agreement as a 
model for agreements with other practitioners.” 

We believe the course we have chosen is consistent with our commitment to high professional 
standards, represents a positive working relationship with the IRS, and is right for our people. We 
are confident that this program and the related policies and procedures are consistent with the intent 
of the statute and regulations and the objectives of the IRS with respect to its efforts to improve 
compliance with the rules. 

Ernst & Young’s Quality & Integrity Program: In Application 

As part of the QIP implementation, about 3,100 tax professionals were required to participate in 
training focused on: 

• A comprehensive review of the technical rules and requirements related to registration and 
list maintenance. 

• Our QIP processes, policies, and procedures necessary to make the program a component of 
our tax advisory practice. 

Since the initiation of the program, our QIP review staff has assisted our tax professionals with 
respect to each tax advisory engagement for which determinations are required. The open dialogue 
regarding the application of the rules further reinforces their experience and education. The QIP 
staff helps the firm identify and meet its professional obligations and helps identify client 
obligations regarding disclosure. 

Reflecting our commitment to this program and to high standards of practice, we have established 
processes to validate that: 

• Information required for consideration is properly provided. 

• Tax advisory assignments that should be evaluated are properly considered. 

• Determinations are approved by the QIP review staff and not separately decided by each of 
our professionals. 

As an important component of our program, E&Y requires an annual certification of compliance 
with QIP by all partners, principals, senior managers, and tax compliance engagement managers. 
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It. Ernst & Young Policies About Listed Transactions 

E&Y has instituted a policy of not recommending tax-planning strategies if the IRS has “listed” the 
transaction as a potentially abusive transaction or if such strategies are “substantially similar” to 
listed transactions. 

Background 

Listed Transactions are those that the IRS has specifically identified as tax avoidance transactions 
in a notice, regulation, or other form of published guidance, as well as transactions that are 
“substantially similar” to such specifically identified transactions. “Listed Transaction” is a 
category of Reportable Transactions that are subject to both list maintenance by material advisors 
and disclosure by taxpayers. Federal laws currently do not require Listed Transaction to be 
registered. 

The published guidance that identifies Listed Transactions describes the transaction, the tax strategy 
employed, and the legal challenges the government would raise to the transaction. 

While the guidance may indicate that the IRS considers the described transactions abusive, the IRS 
has indicated that all substantially similar transactions are not necessarily abusive, and sometimes 
the guidance issued so indicates. However, the regulations and the IRS have clearly stated that all 
substantially similar transactions are to be disclosed, and the regulations specifically state that the 
term “substantially similar” must be broadly construed in favor of disclosure. 

E&Y Procedures with Respect to Listed Transactions 

While E&Y does not recommend Listed Transactions, the evaluation of whether a transaction might 
be considered a Listed Transaction is necessary to: 

1 . Internally enforce our policy. 

2. Identify if any of our previously recommended tax planning is substantially similar to any 
transaction that is identified as “listed” in subsequently issued IRS guidance. 

3. Advise clients on tax returns we prepare regarding proper disclosure that must be attached to 
those tax returns. 

4. Respond to client needs regarding transactions other providers may have recommended. 

E&Y National Tax Quality and Standards (Q&S) appoints tax professionals with appropriate 
technical experience from our National Tax office for all technical analysis as outlined above with 
respect to each of the designated Listed Transactions. They are involved with our tax professionals 
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on tax advisory assignments regarding determinations that may be applicable to a particular client. 
Q&S reviews the determinations and helps ensure that they are applied consistently across the firm. 

E&Y has also instituted policies and procedures that require tax professionals to inform clients 
regarding Listed Transactions and the client’s disclosure responsibilities with respect to their tax 
return filings. Every taxpayer for whom E&Y is preparing or reviewing a tax return receives a 
questionnaire that includes a summary of all Listed Transactions and that gathers information 
related to whether that taxpayer might have participated in the Listed Transaction or any 
substantially similar transaction. Our tax professionals then conduct appropriate due diligence to 
identify Listed Transactions and related disclosure obligations. 

E&Y’s policy is that it will not prepare or sign a tax return for which a Disclosure Statement of 
Reportable Transaction is required if the client refuses to attach the disclosure statement. E&Y also 
separately evaluates whether a particular transaction is listed or substantially similar to a listed 
transaction, and we will not rely on another advisor’s determination to the contrary. 

III. Confidentiality Agreements 

E&Y has adopted a policy of not offering any tax advice under conditions of confidentiality. This 
policy was reemphasized in the mandatory QIP training last September and is a component of our 
client engagement protocol. 

IV. Consultation and Oversight 

E&Y’s code of conduct emphasizes the responsibility of each individual with respect to quality 
technical advice and the use of appropriate judgment regarding services offered to our clients. 
E&Y's policies and procedures require that judgments regarding technical tax issues, professional 
responsibility, and the appropriateness of our services consistently reflect consultation and 
appropriate oversight by experienced and qualified professionals. In addition, the following 
processes instituted during the past year enhance the oversight and consultation within our tax 
practice. 

TaxTechnical Review Committees 

We have established Tax Technical Review Committees in the functional areas where we offer tax 
advice (International Tax, Mergers and Acquisitions, Partnership, etc.). These committees provide 
high-quality, consistent, and timely resolution of technical tax issues, generally focusing on 
recurring issues and issues otherwise of key importance. They review tax issues and their resolution 
in client engagements, as well as issues of general application that may be worthy of consideration. 
Tax Technical Review Committees include senior partners and principals with extensive experience 
in the particular areas of tax. With respect to matters considered, consensus is required for approval 
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by the Tax Technical Review Committee. Unresolved matters are brought to the Americas Director 
of Tax Quality. 

E&Y requires that all ideas communicated to our professionals for general use across the tax 
practice must receive a technical review by a member of a Tax Technical Review Committee or an 
appointed partner or principal. Q&S approval is also required for these ideas. 

Tax Review Board 

During 2003, E&Y formed a Tax Review Board to help the firm uphold high standards of 
professionalism in tax practice activities, including services, policies, practices, procedures, and 
client assignments. 

The board is charged to review all tax practice service offerings annually in conjunction with tax 
leadership, and to periodically discuss any matter warranting interim consideration. Matters for 
interim consideration may be referred to the board by firm and tax leadership, the Tax Technical 
Review Committees, or any E&Y professional. The board is advisory to the Americas Vice Chair of 
Tax Services and, due to its composition, to other firm leadership. 

The Tax Review Board comprises three permanent members and seven partners, representing the 
diversity of professional capabilities within our firm, who are appointed by the Americas Vice 
Chair of Tax in consultation with others. Permanent board members are: the Americas Director of 
Tax Quality, who serves as board chair; the Director of National Tax; and a representative of 
General Counsel’s Office. Other members include the Americas Vice Chair of Quality and Risk 
Management, the Americas Chief Financial Officer, and an audit partner with client practice 
management responsibilities. All are senior partners with a perspective from outside the tax 
practice. 

The Tax Review Board discharges its responsibilities with the support of subject matter 
professionals and other advisers as needed to properly evaluate the activities that are considered. 

The board may, at its discretion, assign an independent reviewer for any such activity. 

Tax Quality Reviews 

Ernst & Young has a series of quality programs that review the tax practice’s compliance with 
professional standards and with E&Y policy. 

Tax Advisory Practice. The Tax Quality Review program focuses on the tax advisory practice. The 
program has been revised so that every tax partner, principal, and senior manager providing tax 
advice will be reviewed at least once every three years. This program is in addition to E&Y’s 
annual performance evaluation process that includes performance criteria relating to quality. 
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The Tax Quality Review program manager selects engagements for review by referencing our 
internal accounting systems and through consultations with the tax leadership for the offices, 
geographical areas, and functional practice areas. The review is coordinated and supervised by our 
Q&S group and is typically performed by a team of practitioners from a practice unit other than that 
of the individual being reviewed. 

The review team applies tools and work plans developed by our Q&S group in conjunction with our 
global tax quality group. Each professional receives individual feedback concerning his or her 
compliance with firm and professional standards, including an assessment of performance from the 
quality perspective. Where appropriate, the advice rendered is also reviewed, and the reviewer may 
request that a National Tax professional with appropriate tax technical experience evaluate the 
technical quality of the advice provided to a client. In addition, the program evaluates each office 
and practice area, and presents an action plan to address any issues identified. 

Tax Compliance. A separate review program focuses on our tax compliance practice. The program 
evaluates each engagement coordinator’s performance with respect to specified quality control 
attributes critical to our tax return preparation processes. 

Our Q&S group coordinates and supervises these assessments, which are performed by a 
centralized review staff drawn from our compliance practice. The process evaluates a sample of 
engagement files using criteria established by our Q&S control group. Although the specific 
attributes change with each review, the program is designed to provide individualized feedback to 
each engagement coordinator at least once every year. 

In addition to these programs, members of our National Tax Quality and Standards group may 
perform compliance initiatives that evaluate the performance of specific practice areas, offices, or 
programs on an as-needed basis. At Ernst & Young, we recognize that the pursuit of quality is an 
ongoing process — and it is critical that we continuously leverage the insights that we gain from 
these assessments in the policies and actions that help guide our practice. 

5 / 03/04 
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i!l Ernst & Young 


u Em«t & Young LLP 

i'J?3 Conneiik'U! Avenue, N.W 
Washington, DC _0bi6 



May 3, 2004 


Leland Erickson, Coimsei 
Permanent Subcommittee on Investigations 
Committee on Government Affairs 
U.S. Senate 
Washington, DC 20510 


Dear Leland, 

This letter responds to topics one through eight of your e-mail of April 23, 2004, and specifically to 
the Subcommittee’s request that we provide material regarding the topics outlined in that e-mail 
prior to our meeting with the staff, scheduled for May 4, 2004.We are making a separate submission 
regarding Ernst & Young’s changes, reforms, and quality initiatives. 

For ease of presentation we have used a slightly different order than that provided in the e-mail. The 
discussion below begins with background and then gives a description of the two tax strategies that 
are the subject of the e-mail, COBRA and CDS, including their origins, structure (and any third 
parties involved), and the decisions that were made regarding registration. Internal review is 
discussed in the context of these matters. We intend this discussion to respond to your topics two, 
four, five, and six. We then address marketing and fees. We intend this discussion to encompass 
topics one and three. Finally, we address the settlement entered into between Ernst & Young and 
the Internal Revenue Service in response to topics seven and eight. 

Background 

Tax strategies sold to multiple clients generally originated with an idea from an outside source. The 
ideas were reviewed and modified by the Strategic Individual Solutions Group (“SISG”), a small 
group of professionals from the Ernst & Young Personal Financial Counseling Group. The SISG 
group consisted of a handful (from five to seven) of core professionals. Typically a participant in 
that group would become aware of some variation of a tax strategy, would examine it to determine 
whether it was something that SISG would offer to its clients and, if it was, would usually take 
steps to restructure the strategy to enhance the likelihood that it would be sustained on the merits. 
The review process changed over time. Initially, technical experts in the SISG group reviewed the 
strategy, often consulting with subject matter experts within Ernst & Young. Later, the process 
became more formalized to require more-extensive and higher-level review. 
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The persons primarily responsible for evaluating potential transactions were: 

• Robert Coplan, head of the SISG group. 

• Martin Nissenbaum, a tax partner in the SISG group with expertise in individual tax, 
compensation, and retirement planning. 

• Richard Shapiro, a tax partner with expertise in the taxation of financial instruments. 

It was also Ernst & Young’s practice to require that any strategy be accompanied by a tax opinion 
issued to the client by a reputable law firm that was at least at a “more likely than not” level of 
assurance. The SISG group would frequently approach the Tax Quality and Standards group, under 
the direction of Ron Friedman, then the head of that group, to get their reaction to issues, risks to 
the clients, risks to the firm, and input on the registration requirements. 

Typically the relationships with third parties, such as investment banks, who acted as transaction 
counterparties, lenders or traders, were established by general partners acting as promoters, rather 
than by Ernst & Young. Partners in the SISG group sometimes discussed with outside law firms 
whether those firms would be willing to issue an opinion to Ernst & Young clients who participated 
in the transaction that was at least at a “more likely than not” level of assurance. Ernst & Young did 
not itself issue tax opinions with respect to either the COBRA or CDS transaction. 

Once an individual taxpayer had engaged the firm for assistance in implementing the strategies, the 
law firm or private promoter would assist the taxpayer in forming whatever legal entities may be 
necessary to implement the strategy. The law firm or firms would also draft and complete legal 
opinions for the individual taxpayers applicable to the circumstances of the particular strategy 
employed. Concurrently, the strategies would be implemented according to their terms, with the 
trading and investment activity conducted by the private promoter and/or financial-service 
professional according to the terms of the engagements. 

COBRA 

Origins 

Initially, members of the SISG group were made aware of a “short option” strategy in the summer 
of 1999. Members of the SISG group discussed the strategy with Paul Daugerdas of Jenkens & 
Gilchrist, who advised that he could provide documents for implementation of the strategy as well 
as a legal opinion concerning the strategy. Ernst & Young also reviewed the transactions internally 
and suggested changes to the transaction structure to enhance the participants’ ability to profit from 
the digital options. After that internal review, the decision was made to proceed in the fall of 1999. 
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Structure and roles of third parties 

COBRA involved the application of a long-standing Tax Court case, Helmer v. Commissioner, 34 
TCM 727 (1975), which concluded that an option to sell property is not a liability for tax purposes. 

In the COBRA transaction, a taxpayer sold a short digital option (i.e., an option where the taxpayer 
agreed to sell property) to a financial institution through a single member LLC. The taxpayer also 
bought a long digital option (i.e,, an option to buy the same type of property subject to short 
option). The option prices were set so that the taxpayer had the potential of making approximately a 
30% profit after fees on his net premium (that is the difference between the premium received for 
writing the short option and the amount paid for the long option) on the movement of the value of 
the property subject to the option (usually currency). The taxpayer also stood to lose the entire net 
premium if the spot price of the currency had not moved beyond the set strike price as of the 
expiration date. 

Both the long and the short options and some cash were contributed to a partnership. The taxpayer 
got basis for the cost of the long option, while the short option (contributed while out-of-the- 
money) was not considered an offsetting liability under Helmer. The two options were settled in the 
partnership for a gain or loss, depending on what happened to the price of the property subject to 
the option. 

The partnership then used its cash (from settlement of the options and the original contribution) to 
buy property (usually foreign currency contracts), which would pay out in foreign currency 
(potentially at a small profit). Partnership investors would contribute their partnership interests to an 
S Corporation 100% owned by the investors, with a basis approximately equal to the cost of the 
long digital option. Upon a sale of the foreign currency by the S Corporation, a loss would be 
recognized. Currency was often used because dealing in currency results in an ordinary gain or loss. 

Deutsche Bank AG, New York Branch acted as the counterparty on the long and short digital 
options. Jenkens & Gilchrist issued “more likely than not” tax opinions. Jenkens & Gilchrist had a 
prior relationship with Deutsche Bank. Ernst &Young did not play a role in introducing Deutsche 
Bank to the transaction. 

Ernst & Young also asked if Brown & Wood would furnish a second opinion to Ernst & Young 
clients who requested such an opinion. Brown & Wood did issue a “more likely than not” opinion 
to individual COBRA participants. While Jenkens & Gilchrist was compensated based on a 
percentage of investment. Brown & Wood was compensated at a flat rate. 
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Registration 

Registration with the Internal Revenue Service is required for certain types of transactions that are 
considered to be “tax shelters” pursuant to definitions contained in Internal Revenue Code (IRC) § 
61 1 1(c) and the regulations thereunder. In general, registration is required if the total deductions 
and credits exceed by a ratio of 2: 1 the investment in the transaction and the transaction either is 
registered under federal or state securities laws, is sold pursuant to an exemption from registration, 
or is a substantial investment. 

In making decisions regarding registration, senior members of the SISG staff, including Mr. Coplan 
and other partners, initially considered the registration requirements, conferring with Ron Friedman, 
the then Director of Tax Quality and Standards, and in some instances, with counsel issuing tax 
opinions on the transaction. 

As discussed above, the COBRA transaction involved the purchase of a long option position and 
sale of a short option position. The determination whether to register the transaction was dependent 
upon whether the amount of the long option or the “net” amount of the long option and the short 
option constitutes the investment base. Based on judicial authority, E&Y concluded that the short 
position is not a liability which offsets the long option position ( see Helmer v. Commissioner , 34 
TCM 727 (1975)), and accordingly that the investment base was comprised solely of the amount of 
the long option position. Under this analysis, the recognized losses were equivalent to the price of 
the long option, and the tax shelter ratio was 1:1. Because the transaction did not exceed the 2: 1 
ratio, it was deemed that no registration was required. The IRS later disagreed with this method of 
computation. The disagreement was resolved by the settlement discussed below. 

* ******* 

In January 2000, Ernst & Young reviewed the COBRA strategy at a meeting attended by, among 
others, Mike Kelley, then Managing Partner, Area Tax Practices; and Ron Friedman, head of the 
Tax Quality and Standards group. The group considered the risk of the transaction and the technical 
merits of the transaction and whether it was substantially similar to the BOSS transaction listed in 
IRS Notice 99-59. 

While there was a consensus that COBRA was not factually similar to the BOSS transaction, the 
decision was made that Ernst & Young would no longer market COBRA (although one final 
transaction discussed in 1999 with eight family members was completed in 2000 with a “more 
likely than not” opinion from Proskauer Rose). A significant factor in that determination was the 
decision not to be associated with an income elimination strategy. It also was decided that in the 
future any tax strategy that was to be offered to multiple users would require independent partner 
review. 
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CDS 

Origins 

David Smith of Private Capital Management Group (PCMG) approached Richard Shapiro in 1998 
with respect to a contingent deferred swap (“CDS”) transaction that had been marketed by 
PricewaterhouseCoopers and others. Bob Coplan, Brian Vaughn, Martin Nissenbaum, and Richard 
Shapiro reviewed and modified the transaction structure. From time to time, they discussed the 
transaction with David Garlock. While Richard Shapiro reached a “more likely than not” level of 
comfort with the transaction, David Garlock was not at that level. He viewed the strategy as at least 
supported by “substantial authority.” CDS transactions were first sold during 1 999. After the 
January 5, 2000, meeting described above, the decision was reached that it was appropriate to 
proceed with the CDS strategies, in part because it was not an income elimination strategy. At that 
point, it was understood that the law firm of Locke, Liddell & Sapp agreed to be separately engaged 
by Ernst & Young clients to provide a “should” opinion with respect to the CDS strategy. 

As discussed above, not all subject matter experts consulted were in complete accord about every 
strategy presented to clients. E&Y’s professionals were encouraged to air their disagreements 
openly, and subject matter experts sometimes had different opinions as to the likelihood of the 
strategies’ ultimate success and therefore had different levels of comfort with any given strategy. 

Under Ernst & Young’s current policies consensus by a technical Tax Committee would be required 
in similar circumstances. 

Structure and roles of third parties 

CDS partnerships (“Partnerships”) were organized as limited partnerships in which the general 
partner held a 1% interest and the investor or investors (“Limited Partners”) made initial capital 
contributions in exchange for 100% of the Limited Partner interest. The business activities of the 
Partnership included the use of a substantial portion of the Partnership’s assets to collateralize one 
or more swaps or notional principal contracts for payments and receipts based upon the value or 
performance of designated equity, interest rate, and/or currency measures. The balance of the 
Partnership’s funds was used to profit from active trading strategies involving various types of 
securities and derivative instruments. The Partnership used leverage to enhance its profit potential. 

The general partner was responsible for the Partnership’s investment, management activities, and 
business affairs. 

The Partnership borrowed funds from a financial institution (the “Bank”) and the proceeds of the 
loan along with a portion of the original capital contribution were deposited in a deposit account 
with the Bank. 
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The Partnership also entered into swap contracts (the “swap transaction”) with the Bank, which 
required the Partnership to make scheduled payments to the Bank at floating LIBOR on a notional 
principal amount. The Bank was required to make a single payment for each swap contract at 
maturity based upon a contingent amount determined with respect to a fixed LIBOR rate and the 
applicable equity or currency measure. The Partnership limited the equity or currency risk and its 
interest rate risk in the swap transaction through the use of a cap and floor collar and other swap 
terms. The Partnership had the potential to earn a significant pre-tax return from the swap 
transaction, after taking into account all fees and expenses. 

In addition to the swap transaction, the Partnership deposited funds for the purpose of actively 
trading in a variety of financial products and other futures in an effort to profit from short-term 
market movements. Trading in the accounts was active with a substantial number of trades made for 
relatively short time periods. The swap transaction permitted early termination by either the 
Partnership or the Bank on a fixed date. An election was made during 2000 for 1999 transactions, 
2001 for 2000 transactions, and 2002 for the 2001 transactions, to terminate the swap transactions 
pursuant to this provision. 

In 1999, the general partner in each Partnership was The Private Capital Management Group LLC 
(PCMG) and the counterparty on the swaps was UBS-London. The SISG group understood that 
PCMG had previously worked with UBS in connection with other transactions. In 2000 and 2001 
the general partner of each Partnership was Bolton Capital Planning L.L.C. Bolton had been 
involved in the investment decisions made on the 1999 CDS transactions, having been brought in 
by PCMG. The counterparties on the 2000 and 2001 swaps were Bear Steams and Refco. Bolton 
selected Bear Steams and Refco. 

The regulations under Internal Revenue Code (“I.R.C.”) section 446 governing notional principal 
contracts provide rules for the timing of income and deductions associated with the payments made 
under the swap contract(s). Separate timing rules are provided in the regulations under I.R.C. 
section 446 depending upon whether payments are classified as periodic payments, nonperiodic 
payments, or termination payments. The swap transaction payments made by the Partnership to the 
Bank were at intervals of less than one year, thus conforming to the definition of periodic payments. 
Periodic payments, such as the swap payments by the Partnership to the Bank, are recognized 
ratably on a daily basis for the taxable year to which the payment relates. Accordingly, the swap 
transaction payments made by the Partnership, which were periodic payments, were treated as 
ordinary deductions for the Partnership as they accrued. Each Limited Partner deducted his or her 
allocable share of the ordinary deductions on his or her individual income tax return. 

Because the scheduled swap payment from the Bank to the Partnership at the end of the swap term 
was neither a periodic payment nor a termination payment, it was treated as a nonperiodic payment. 
Nonperiodic payments are recognized over the term of a notional principal contract in a manner that 
reflects the economic substance of the contract. The payment due the Partnership under the swap 
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transaction was based upon both an interest and an equity or currency component, and the amount 
of such payment was determined by the value of the relevant equity or currency measure at the 
maturity of the swap. Based upon the historical volatility of that measure and the effect of such 
volatility on the payment amount due at the maturity of the swap, the economic effect of the swap 
was contingent and unable to be accurately determined until the conclusion of the swap. The 
inability to determine the economic result of the swap transaction until maturity due to the 
contingent nature of the Bank’s payment obligation resulted in the treatment that no accrual over 
the term of the swap transaction should be required for the Bank’s scheduled payment to the 
Partnership. The payment by the Bank upon the early termination of the swap contracts) was a 
termination payment, and the gain recognized was treated as capital gain. Each Limited Partner was 
required to report his or her allocable share of such gain on his or her individual income tax return 
in the year of termination. 

The law firm of Locke, Liddell & Sapp issued “should” opinions with respect to the CDS 
transactions. 

CDS became a listed transaction covered by Notice 2002-35, issued in May 2002. At that time, the 
Internal Revenue Service also issued Rev. Rule 2002-30, which attempted to address the Section 
446 issue not previously addressed by the IRS. 

Registration 

PCMG and Bolton Capital registered, respectively, the 1999 and 2000 CDS transactions. The 
Treasury regulations permit multiple promoters to designate one promoter as the party responsible 
for registration. See Temp. Treas. Reg. § 301.61 1 1 -XT, Q&A-38. There was an oral designation 
arrangement between PCMG and E&Y in 1999 and between Bolton Capital and E&Y in 2000 that 
the general partner was the party responsible for registration for the transaction. E&Y received 
confirmation of the registration by PCMG and by Bolton Capital, and E&Y included the 
registration numbers in the tax returns that it prepared relating to the transaction. As a result of 
these registrations approximately 60 of the CDS partnerships were registered and participating 
taxpayers were provided with registration numbers for their individual income tax returns. 

With respect to the CDS transactions implemented in 2001, the transaction structure was modified 
to increase the investors’ contribution of equity to the CDS partnership. Because this modification 
resulted in an increased investment base such that the transaction did not exceed the 2: 1 ratio, E&Y 
concluded that no registration was required. Once again, the IRS differed with this determination 
and the matter was resolved by settlement. 
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We note that currently, the E&Y Tax Quality & Integrity Program described in our separate 
submission with respect to topic nine, requires that registration decisions now be made centrally 
rather than on an ad hoc basis, and that they are based on a systematic process involving submission 
of information in response to uniform and detailed questionnaires. Registration decisions are now 
made centrally, under the supervision of the firm’s Director of Quality for Tax. 

Marketing 

Sales of COBRA and CDS were generally coordinated by the SISG group. That group had two (and 
later one) professionals dedicated to sales and marketing of its tax strategies. However, each of the 
three partners in the core SISG group assisted with sales of SISG products from time to time. In 
mid-1 999, at least one tax professional from each geographic Area within Ernst & Young was 
designated to represent that Area in the process of coordinating sales. These Area professionals, 
numbering between 25 and 40 at any given time, were drawn from an existing nationwide universe 
of more than 6,000 tax professionals, and each contributed a fraction of their time to SISG 
strategies. This group was sometimes referred to as the Quick Strike Team. 

As we have previously informed the Subcommittee, Ernst & Young disbanded the SISG group 
that had been involved in developing and marketing COBRA and CDS. And, as observed in our 
testimony last year, E&Y leadership recognizes that, while sales and marketing are an essential part 
of any business, Emst & Young should not let any part of its tax practice be dominated by a “sales 
culture.” 

Fees 

The COBRA transaction resulted in fees of $14,718,250 from 16 transactions involving 51 
taxpayers. The CDS transaction resulted in fees of $27,886,375 from 70 transactions involving 
132 taxpayers. 

Fees to Emst & Young were generally based on a percentage of investment. The investment usually 
equated to a loss amount, (although not directly to the ultimate tax savings to be realized, which 
would depend on multiple factors). For example, in the COBRA transactions, the payment to the 
counterparty for the long digital option equated to the “loss” amount. In CDS, the payments by the 
taxpayer to the swap counterparty equated to the deductions and thus the loss amount. In internal 
discussions of fees and, on occasion, in client discussions, SISG personnel sometimes referred to 
the fees as a percentage of the taxpayer’s projected loss. 

Fees were set forth in engagement letters in fixed dollar amounts. 
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In no cases did the terms of the engagement letter (or the agreement with the client) provide that the 
fee was dependent on actual tax benefits received. Such an agreement would have been proscribed 
as a contingent fee. The fee structure used was consistent with IRS Circular 230, governing fees in 
tax matters and with AICPA rules regarding fees.* 

IRS Settlement 

Ernst & Young’s settlement with the IRS was an opportunity to resolve an uncertain and complex 
legal situation. The settlement also reflects our commitment to work constructively with the IRS. 
The terms of the settlement are contained in the Closing Agreement with the Internal Revenue 
Service dated July 2, 2003. 

The $15 million payment was a negotiated amount to resolve all issues and was only part of the 
agreement. The agreement process also included a focus on how best to limit potential 
disagreements in the future. As part of that, we proposed the development of, and have 
implemented, a “Quality & Integrity Program,” discussed more fully in a separate submission. 

Our understanding of the IRS view of the settlement is based on Commissioner Everson’s 
comments and, more recently, on the Treasury’s April 15 Tax Day Reminder. 

From Commissioner Everson’s remarks in an IRS press release upon our settlement 
(July 2, 2003): 

“In addition to the payment, Ernst & Young has agreed to work with the IRS to ensure ongoing 
compliance with the registration and list maintenance provisions of the Internal Revenue Code 
and regulations. To this end, Ernst & Young will implement a Quality and Integrity Program to 
ensure the highest standards of practice and ongoing compliance with the law and regulations. 
The IRS may, upon its request, review documents prepared as part of this program. 


Circular 230 provides in SI 0.27 (b) 

Contingent fees. (1) For purposes of this section, a contingent fee is any fee that is based, in whole or in part, on 
whether or not a position taken on a tax return or other filing avoids challenge by the Internal Revenue Service or is 
sustained either by the Internal Revenue Service or in litigation. A contingent fee includes any fee arrangement in 
which the practitioner will reimburse the client for all or a portion of the client’s fee in the event that a position taken 
on a tax return or other filing is challenged by the Internal Revenue Service or is not sustained, whether pursuant to 
an indemnity agreement, a guarantee, rescission rights, or any other arrangement with a similar effect. 

Similarly AICPA Rule 302 defines contingent fee (with certain exceptions) as a fee established for the performance 
of any service pursuant to an arrangement in which no fee will be charged unless a specified finding or result is 
attained, or in which the amount of the fee is otherwise dependent upon the finding or result of such services. In these 
instances the “result” would be the ultimate economic benefit and tax savings, if any. 
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“We are pleased that Ernst & Young has cooperated fully with the IRS in resolving these 
matters,” said IRS Commissioner Mark W. Everson. “In particular, the ability of the IRS to 
review the firm’s compliance on an ongoing basis will help to reduce the likelihood of future 
violations of the registration and list maintenance requirements. This represents a real 
breakthrough and is a good working model for agreements with practitioners. 

“This agreement constitutes a significant development in our continuing efforts to identify 
potentially abusive tax transactions,” said Everson. 

From Commissioner Everson’s testimony before the Senate Finance Committee 
(October 21, 2003): 

“[0]n July 2, 2003, the IRS announced a closing agreement with Ernst & Young, LLP, 
resolving issues relating to an examination of Ernst & Young’s compliance with the registration 
and list maintenance requirements regarding the firm’s marketing of tax shelters. The agreement 
requires Ernst & Y oung to make a non-deductible payment of $ 1 5 million. 

“In addition to the payment, Ernst & Young agreed to work with the IRS to ensure ongoing 
compliance with the registration and list maintenance provisions of the Internal Revenue Code 
and regulations. To this end, Ernst & Young agreed to implement a Quality and Integrity 
Program to ensure the highest standards of practice and ongoing compliance with the law and 
regulations. The IRS may, upon its request, review documents prepared as part of this program. 

“Ernst & Young also agreed to our disclosure of its settlement and certain of the terms of the 
settlement. I mention this settlement last because I consider it important in spreading our 
message to other firms in the marketplace. 

“We are pleased that Ernst & Young has cooperated fully with the IRS in resolving these 
matters. This represents a real breakthrough and is a good working model for agreements with 
practitioners.” 

From the Department of the Treasury — April 15 Tax Day Reminder 
(April 9, 2004): 

“The IRS Has Entered into an Agreement with a Major Professional Firm to Ensure 
Compliance with the Disclosure Rules — As a result of the IRS’ audits of promoters of technical 
tax shelters, one large professional firm has agreed to work with the IRS to ensure ongoing 
compliance with the registration and list maintenance provisions of the Internal Revenue Code 
and regulations. The IRS’ agreement with this firm will ensure the highest standards of practice 
and future compliance with the law and regulations. The IRS expects to use this agreement as a 
model for agreements with other practitioners.” 


******************** 



2802 


Page 1 1 
May 3, 2004 


Leland Erickson 


We look forward to meeting with you on Tuesday, May 4, 2004 

l//) 

Les Brorsen 

National Director, Government Relations 
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February 17, 1999 


PrlcewatwhouJeCoopers LtF 
1301 Avenue of the Americas 
New tort NY 10019-6013 
Telephone (213)2591000 
Facsimile (21202591301 


Ms. Diane Stanford 
Senior Vice President 
First Union National Bank 
NC1150 

Two First Union Center 
301 South Tryon street, M-12 
Charlotte NC 23288-1150 


Dear Ms. Stanford 


We have previously given oral, advice concerning your clients’ participation in the 
Foreign Leveraged Investment Program and our ability to write an opinion letter 
concerning the relative merits of the program results under the Internal Revenue Code 
and Regulations. Based on proposals put forth by the Clinton. Administration, these 
opinions would be drastically altered after the effective dale of the new legislation. 
We have determined with the help of our Washington National office that the 
effective date should occur well after any transactions currently contemplated have 
been completed. As well we have taken precautions that will allow us to accelerate 
the completion should we leam that the effective date could occur in advance of our 
expectations. 


In light of the above, I can guarantee that we will he able to write an opinion letter for 
any of your clients that engage in this transaction. 


If you have any questions or need 
212-259-3025 


further amplification on tips issue please call me at 


Very truly yours, 



Permanent Subcommittee on Investigations ! 

EXHIBIT #140a 
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Capital BOSS Attributes 


• Involves four parlies: The Private Capital Management Group (“TPCMG”) (promoter), 
Bolton Asset Management (manager of speculative trading account), UBS Bank or Refco 
(lender) and PricewaterhouseCoopers LLP (tax opinion). Fees to these parties total 4.0%, 
plus an incentive return based on investment performance in the speculative investment 
account: 

• TPCMG will be compensated in the amount of 1.5% of target income and will receive 
any economic return associated with its preferred stock investment inNewco. 

• Bolton Asset Management will be compensated based on the performance of the 
speculative investment account (generally, when the total return exceeds 12%). 

■ The lender (UBS Bank or Refco) will have 1% of target income as a swap fee (not 
separately stated in the documents but implicit in the transaction). They may also cam a 
spread on the borrowings involved in the transaction. 

• PriccwaterhouseCoopers LLP will receive 1 .5% of target income for its tax opinion letter. 
The Firm may also be compensated for the preparation of required tax returns. 

• Speculative investment opportunity (ability to incur a significant risk of loss in an effort 
to earn an economic return!. 

• 8.5% of target income is the required investment by you in Newco stock, all of this 
amount is “at risk” 5 and can be lost. 

• Economic upside is based on performance of speculative trading account Past history of 
the model suggests than it is reasonable to assume that the performance in this account 
can more than cover top costs associated with the transaction such that die transaction 
will produce an overall economic profit (TPCMG can provide further information on the 
historical performance of the speculative trading account) 

• Highly leveraged opportunity. In addition to the 8.5% of target income required 
investment, a recourse bank loan (you are fully liable) exists for 100% of target income. 
Further, the bank will lend Newco 100% of target income (you are not personally liable on 
the Newco debt, but an asset you will receive from Newco will be subject to fee bank's 
creditor interest in the loan made to Newco). Finally, Bolton Asset Management may 
“leverage up” the speculative trading account, which involves additional risk. (TPCMG can 
further describe the expected activities and leverage associated with the speculative trading 
account.) Based on an economic model, it is expected that all debt can be repaid without fee 
advance by you of additional personal funds. 


5 The amount “at risk** consists of fees (4% of target income) to PricewaterhooseCoopeis, TPCMG and the leader 
and the amount in the speculative futures trading account (4.5% of target income). 
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• Tax opinion is at a “more, likely than not” level (greater than 50% certainty level). If it 
is reasonable (based on your due diligence of the transaction) for you to rely on the tax 
opinion, the “more likely than not” level is sufficiently high for you to avoid penalties form 
the IRS if the courts determine that the transaction does not work. (You would have to repay 
the tax and interest (at a floating rate currently approximating 8%, but no penalties.) PwC's 
Finance and Treasury Products Group will defend the transaction at 50% of its standard rates 
up to a fee cap of $20,000 (on a per partnership basis) through the Appeals level within the 
Internal Revenue Service. They would then assist your attorney (under the same continuing 
fee arrangement) if the dispute with the Internal Revenue Service went into the court system 
(either federal district court or the Tax Court). 

• The transaction is expected to produce capital losses in 1 999 that approximate 100% of target 
income, 

• The timeframe of the transaction is expected to be at least twenty-four months (2years) 
from the beginning of the transaction until its conclusion. Thus, the &5% capital 
contribution will be tied up for that period of time. 

• The transaction is a registered tax shelter with the Internal Revenue Service. The 
practical result of the regislration is that if the IRS wishes to audit those individuals who have 
entered into it, (hey have the ability to easily track them via the registration number that is 
included in each participating individual’s tax return (an additional form is added to the 1040 
package.) Generally, any transaction providing tax benefits with more than 50% leverage is 
required to be registered with the IRS as a tax shelter. 

• Time frame to move forward with the transaction for 1999: Generally, a go-ahead decision 
to proceed should be made on or before September 15, 1999. The required cash investment 
will need to be made on or about the third week of September (somewhere near September 
23 or 24). 


SEN-0169 
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Financial Advisory Services 
Enhanced Investment Strategies 
Risk Management Process/Due Diligence Committee Meeting 


The following summarizes the Due Diligence Committee meeting held on Thursday April 22 
through Friday April 23, 1999. 

Present for the meeting were: Diane Stanford (Friday), Vic Albrecht (Thursday), Jeff Martin, 

Tom Newman, John Castrucci, Roger Scheffel , Ted Beringer (sitting in for Barry Levin) and 
Lisa Feathemgill. 

The primary purpose of the meeting was to hear presentations by KPMG (Thursday) and 

Pri c e waterhou seCoopers (Friday) regarding strategies for Committee consideration. A copy of 

the agenda is attached. 

KEMG 

Present from KPMG wore Sandy Spitz and Jeff Eischeid. Sandy answered questions regarding 
their proposal to be a strategy provider, specifically regarding fee sharing and internal overlap. 
Regarding a fee sharing arrangement, Sandy stressed that KPMG and FUNB can never appear to 
be involved in a joint venture. The two organizations must always be independent, due to the 
audit relationship. Thus, we cannot receive a fee based on a percentage of assets nor can KPMG 
pay FUNB as fee when involved with a mutual strategy client 

Sandy explained that KPMG’s Department of Professional Practice will support an arrangement 
with FUNB in which the fee KPMG would have charged if working without FUNB is divided 
between the organizations based upon the amount of work each party will provide in carder to 
effect the strategy. Each organization must provide the client with a separate engagement letter 
delineating their roles and responsibilities as well as respective fees. Sandy feels that this 
arrangement should be more amenable to local partners since the portion of the fee taken by 
FUNB reflects work done by FUNB (rather than their staff). Sandy gave an example of a fee 
split 80% of KPMG and 20% to FUNB, based on respective work. 

Sandy presented three proprietary strategies and two techniques that do not cany tax opinion 
letters. The proprietary strategies were: TRACT (Taxpayer Relief Act Charitable Trust), a 
diversification strategy, CREW (Corporate Retained Earnings Withdrawal), an ordinary income 
strategy and EDV (Investment Diversification Vehicle), a diversification strategy. Sandy also 
mentioned that KPMG should have a replacement for FHP/OPUS in the near term, hopefully 
being approved that day. 

Regarding 3 rd party due diligence, Sandy indicated that KPMG conducts a FBI-like investigation 
of the organization. In addition, KPMG evaluates the size of their relationship with the 3 ri party 
as compared to the size of the organization’s other relationships. Their goal is to be a primary 
relationship in order to receive timely service. 

Jeff explained that the marketing of strategies depends of the type of structure, particularly 
whether it is a tier 1, 2 or 3 structure. Tier 1 strategies are fairly common and do not require 
confidentiality agreements. Tier 2 strategies provide more value and exposure of the white paper 
is limited to PFC partners. KPMG will typically close 2Q to 50 transactions of a tier 2 strategy. 
Tier 3 strategies are very aggressive and very high value. The firm limits exposure of these 
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strategies to a very limited number of partners and clients. Jeff indicated that we should call him 
directly if we have tier 3 prospects (specifically for an advanced CREW strategy). 

With regard to audit support, Jeff indicated that he would be flexible. If audit support is a 
significant issue, he may concede to a number of hours or other arrangement 

After Sandy and Jeff left, the committee (ex-Vic who left after KPMG)discussed several issues. 
First, Ted explained that FBA has done several of the TCLAT/ICLAT structures. Further, since 
these techniques do not carry opinion letters, we agreed they do not meet the criteria of a 
“strategy”. Second, we discussed the fee arrangements with KPMG. All agreed that flexibility 
needs to be available to determine the split between FUNB and KPMG. A range of 20% to 40% 
to FUNB should be agreed to with Sandy. Also discussed was that clients which have engaged 
FBA or PFC will probably rely more heavily on FUNB, thus the fee should be higher in these 
situations. Finally, the committee hopes to see better local office cooperation within KPMG 
when approaching mutual clients. The local partners should recognize that FUNB brings KPMG 
into a meeting with a prospect and receives no referral fee. Yet, KPMG has no requirement to 
bring FUNB to a meeting with the mutual client 

ESC 

Present from PWC were Michael Schwartz, Bill Pepper and Kevin Kops. Michael indicated that 
the strategies being presented were 99% through internal review and should be approved shortly. 

The Basis Offset Strip Strategy (“BOSS”) strategy minimizes ordinary income and/or capital 
gains. Bill walked us through a sample client presentation. The minimum size is $20 million. 

The strategy should be in place by July to give as much time as possible between the steps of the 
strategy. This strategy will be a tax shelter due to the high level of leverage. 

The BOSS strategy requires significant participation from The Private Capital Management 
Group (TPCMG). This is the entity created by Ralph Lovejoy and David Smith. A lengthy 
conversation ensued due to the Senior Advisors’ lack of comfort with Ralph’s history for follow 
through. Michael agreed to talk to Ralph/David regarding back office support He also indicated 
that he could provide an alternative firm for the bond management if we could not get 
comfortable with the capabilities of TPCMG. 

The Private Annuity Company Transaction (“PACT”) is an estate freezing technique. The 
minimum size is $20 million. Kevin walked us through a sample client presentation and 
answered questions. This strategy requires several parties for implementation, including an 
insurance company, which is yet to be identified. Michael indicated that they were in the midst 
of discussions with a couple of large insurance companies with offshore subsidiaries. This 
strategy also provides deferral of income tax. The total fee is 4% of the amount contributed to the 
PAC. 

We briefly discussed fees. PWC cannot pay us directly. Rather, our fee is paid by one of the 3 rd 
parties involved in the strategy (e.g., Quadra, UBS, and TPCMG). We decided to continue 
pricing strategies in which we are working with PWC as 50 basis points of the amount the client 
is offsetting. We questioned whether we should place a cap on our fees. The Senior Advisors 
would like to lift the $100,000 cap. This was tabled until the phone call on April 27. 

Diane L. Stanford 

Senior Vice President and Manager of FAS 
Due Diligence Committee Chair 
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BOSS - Basis Offset Strip Strategy 

Critical Issues 
May, 1999 

1 . Applicable Code Sections 

• §47 5(f): deduction of ordinary loss by the partnership due to election made to mark-to-market the 
partnership’s position in SPV. 

• §31 1(b): distributions made to partners from the partnership portfolio will not cause SPV to 
recognize gain under this code section. 

• §301 (b): determination of the amount distributed to the partners of securites held by SPV. 

• §357(c): requires recognition of gain when property that is exchanged has liabilities which exceed 
the basis in property. 


2. Applicable Principles of Law 

• Active Trade or Business: given trading activity, the partnership should qualify as active T or B, 
allowing partners to deduct losses on Schedule E. 

• Dividend distributions: under IRC §301, the FMV of property received by partners is reduced by 
any liabilities assumed or taken “subject to”. As a result, partners who receive highly liquid 
Treasury notes/bonds will receive a high FMV relative to the actual distribution amount 
determined under IRC §301 (because the securities were collateralized with debt while held by the 
SPV and the debt follows the securities). In other words, an investor will receive an amount of 
securities which have a FMV of several million $, but the amount of the “distribution" under IRC 
§301 will actual be zero. (Because the portfolio of securities distributed is subject to a loan 
liability at SPV). 

• The PWC tax opinion readily admits that “there exists no statutory or regulatory authority under 
Section 301 that illustrates a ‘reduction for liabilities’ in this context”. However, the opinion goes 
on to discuss certain examples in the Treasury Regulations which are used to support the lowered 
distribution amount to the investor. 

3. Debt Liability and the impact to the investor client. 

• It should be noted (and disclosed to the investor) that when a distribution is made to him of 
securities held by the SPV, the investor now becomes secondarily liable for the debt originally 
borrowed by the SPV. The SPV is still primarily liable for this debt, but since the loan amount to 
the SPV was perfected using the portfolio securities as the security, these securities, when 
distributed, are distributed subject to the debt The bank (lender) will still look primarily to SPV 
for repayment; if not paid, the securities which are now held by investor would be used to satisfy 
the debt. PWC states in their presentation that it is the SPV’s intent to pay off the loan. 

• Definition of “subject to”. The PWC tax opinion discusses the definition of “subject to” in the 
context that is applicable here (ie. The investor taking securities “subject to” a liability). The 
opinion provides legal cites which define the term, as well as Tax Court cites which provide 
clarity as to how courts have inteipreted the term in a tax law context. There appears to be no case 
which is directly on point with respect to this strategy. However, there is evidence that the IRS 
would apply a “facts and circumstances” test to determine whether the investor had a “real risk of 
loss” by taking property subject to a liability. Based on my reading of the PWC tax opinion, the 
strategy appears to be structured such that the investor does have a real risk of loss. The risk of 
loss if the fact that if SPV does not satisfy the liability, the lender will look to the portfolio of 
securities as repayment of the liability. 

4 . Proposed Tax Legislation 

• Apparently there are efforts underway in Congress to clarify the definition of “subject to a 
liability” as opposed to “assumption of" a liability. PWC’s opinion actually includes information 
with respect to the Clinton Administration’s Revenue Proposals as well as a bill introduced by 
Chairman Archer which seeks to distinguish these two definitions of debt. PWC’s view of these 
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legislative efforts is that these clarifications primarily are aimed at transfers of property to a 
corporation. (Contrast with IRC§301 which discusses distributions to a shareholder). As a result, 
PWC views the current strategy, with its distribution under § 301, as being outside the scope of 
legislation currently proposed, I would anticipate that this section of the opinion will be rewritten 
at year end. 
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Internal Revenue 



Bulletin No. 1999-52 
December 27, 1999 


HIGHLIGHTS 
OF THIS ISSUE 

These synopses are intended only as aids to the reader in 
identifying the subject matter covered. They may not be 
relied upon as authoritative interpretations. 

INCOME TAX 

Rev. Rul. 99-58, page 701 . 

Continuity of interest on repurchase of issuer's shares. 

This ruling holds that an open market repurchase of shares 
through a broker, following a potential reorganization, has no 
effect on continuity of interest in a potential reorganization, 

T.D. 8847, page 701. 

Final regulations under section 743, 755, and 1017 of the 
Code provide guidance to partnerships and their partners con- 
cerning the optional adjustments to the basis of partnership 
property, the allocation of basis adjustments among partner- 
ship assets, and the computation of a partner's share of the 
adjusted basis of depreciable partnership property. 

Rev. Proc. 99-50, page 757. 

Combined information reporting. Combined information 
reporting by a successor business entity following a merger 
or acquisition is permitted in certain situations. Rev. Proc. 
90-57 and Rev. Rul. 69-556 modified and superseded. 


EMPLOYEE PLANS 

Notice 99-61, page 762. 

Weighted average interest rate update. The weighted 
average interest rate for December 1999 and the resulting 
permissible range of interest rates used to calculate current 
liabilities for purposes of the full funding limitation of section 
41 2(c)(7) of the Code are set forth. 


EXEMPT ORGANIZATIONS 

Announcement 99-115, page 763. 

A list is given of organizations now classified as private foun- 
dations. 

ADMINISTRATIVE 

T.D. 8848, page 723. 

This rule establishes the procedures under which the Ser- 


vice may use penalty mail to aid in the location and recovery 
of missing children. 

Rev. Proc. 99-49, page 725. 

Methods of accounting; automatic consent. Procedures 
are provided under which a taxpayer may obtain automatic 
consent of the Commissioner to change certain methods of 
accounting. REv. Proc. 98-60 modified and superseded. 

Rev. Proc. 99-51, page 760. 

This procedure amplifies section 5 of Rev. Proc. 99-3, 
which sets forth areas of the Code under the jurisdiction of 
the Associate Chief Counsel (Domestic) in which the Service 
will not issue advance rulings or determination letters. The 
following issue is added to those listed in section 5; Whether 
a state law limited partnership electing under section 
301 .7701-3 to be classified as an association taxable as a 
corporation has more than one class of stock for purposes 
of section 1361(b)(1)(D). Rev. Proc. 99-3 amplified. 

flotice jjage 761 j 
Tax avolHaiicVu^ng distributions of encumbered prop- 
erty. Taxpayers and their representatives are alerted that the 
purported losses arising from certain types of transactions are 
not properly allowable Tor federal income tax purposes. Also, 
the Service may impose penalties on participants in these 
transactions or, as applicable on persons who participate in 
the promotion or reporting of these transactions. 

Notice 99-60, page 762. 

Information reporting; royalty payments; Indians. Taxpay- 
ers are informed that the information reporting requirements 
of section 6050N of the Code do no apply to payments of roy- 
alties that are not subject to income tax because they are de- 
rived directly by a noncompetent Indian from allotted and re- 
stricted land under the General Allotment Act of similar acts. 

Announcement 99-116, page 763. 

This document corrects the Actions on Decisions published 
in 1999-35 I.R.B. 314. All 7 footnotes describing the "Ac- 
quiescence’ or "Nonacquiescence" in each decision in- 
cluded die words "in result only," which were erroneous. The 
correct footnotes are printed in this announcement. 


Social Security Contribution and Benefit Base for 2000 on page 763. 
Finding Lists begin on page ii. 
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interest includes rights and obligations 
not included in a limited partnership inter- 
est. If these obligations and rights result 
in general and limited partnership inter- 
ests in a limited partnership having non- 
pro rata distribution rights, such interests 
are different classes of stock for purposes 
of § 136i(b)(IXD). 

Given the factual difficulties involved in 
determining whether the differences be- 
tween the rights and obligations of general 
and limited partnership interests give rise to 
a second class of stock, the issue of whether 
a state law limited partnership complies 
with the single class of stock requirement is 
under extensive study. Accordingly, ad- 
vanced rulings will not be provided on the 
issue until the Service resolves it through 
publication of a revenue ruling, revenue 
procedure, regulations, or otherwise. 

SECTION 3. PROCEDURE 

Rev Proc. 99-3 is amplified by adding 
the following to section 5.0! : 

Section 1361 . — Definition of a Small 
Business Corporation. — Whether a 
state law limited partnership electing 
under § 301.7701-3 to be classified as an 
association taxable as a corporation has 
more than one class of stock for purposes 
of § 1 36 1 (bX 1 XD). The Service will treat 
any request for a ruling on whether a state 
law limited partnership is eligible to elect 
S corporation status as a request for a rul- 
ing on whether the partnership complies 

with § 1361(bXlXD). 

SECTION 4. EFFECTIVE DATE 

This revenue procedure applies to all 
ruling requests, including any pending in 
the National Office and any submitted 
after the date of this publication. 

SECTION 5. EFFECT ON OTHER 
DOCUMENTS 

Rev. Proc. 99-3 is amplified. 

SECTION 6. DRAFTING 
INFORMATION 

The principal author of this revenue pro- 
cedure is Richard Castanon of the Office of 
Assistant Chief Counsel (Passthroughs and 
Special Industries). For further information 
regarding this revenue procedure contact 
Richard Castanon at 202-622-3070 (not a 
toll free call). 


1999-52 I.R.B. 


Tax Avoidance Using 
Distributions of Encumbered 
Property 

Notice 99-59 

The Internal Revenue Service and 
Treasury Department have become aware 
of certain types of transactions, as de- 
scribed below, that are being marketed to 
taxpayers for the purpose of generating 
tax losses. This notice is being issued to 
alert taxpayers and their representatives 
that the purported losses arising from 
such transactions are not properly allow- 
able for federal income tax purposes. 

The transactions are cast in a variety of 
forms. In one typical arrangement, tax- 
payers act through a partnership to con- 
tribute cash to a foreign corporation, 
which has been formed for the purpose of 
carrying out the transaction, in exchange 
for the common stock of that corporation. 
Another party contributes additional capi- 
tal to the corporation in exchange for the 
preferred stock of that corporation. The 
foreign corporation then acquires addi- 
tional capital by borrowing from a bank 
and grants the bank a security interest in 
securities acquired by the foreign corpo- 
ration that have a value equal to the 
amount of the borrowing. Thereafter, the 
foreign corporation makes a distribution 
of the encumbered securities to the part- 
nership that holds its common stock. The 
effect of the distribution, combined with 
fees and other transaction costs incurred 
at the corporate level, is to reduce the re- 
maining value of the foreign corporation’s 
common stock to zero or a minimal 
amount. Although the distributed securi- 
ties are encumbered by the bank debt (and 
the taxpayers or their partnership may be 
secondarily liable for the debt as guaran- 
tors), the foreign corporation has suffi- 
cient other assets to repay the debt, and it 
is the understanding of all parties that the 
foreign corporation will repay the debt 
with such other assets. 

For example, if the taxpayers’ partner- 
ship had contributed $100x for the com- 
mon stock of the foreign corporation, the 
partnership might receive a distribution of 
securities with a fair market value of ap- 
proximately $100x, and that distribution 
would have the economic effect of reduc- 
ing the remaining value of the foreign 

761 


corporation’s common stock to zero. 
Nonetheless, because the distribution to 
the partnership is subject to the bank debt, 
the parties take the position, pursuant to § 
301(b)(2) of the Internal Revenue Code, 
that the amount of the distribution is zero 
for purposes of § 301. On that theory, no 
part of the distribution is treated either as 
a dividend or as a reduction of stock basis 
under § 301(c). 

The partnership is treated as having 
subsequently disposed of the stock of 
the foreign corporation, giving rise to a 
tax loss equal to the excess of the part- 
nership’s original basis in the stock 
($100x in the example) over the fair 
market value of the common stock after 
the distribution of securities (zero). The 
deemed disposition of the stock may be 
based upon an election under § 
301.7701-3(c) of the regulations to 
change the federal income tax classifica- 
tion of the foreign corporation from a 
corporation to a partnership, giving rise 
to a deemed liquidation of the foreign 
corporation, or by treating the partner- 
ship as a trader in securities which elects 
under § 475(f) to treat the securities that 
it holds, including the stock of the for- 
eign corporation, as having been sold 
for their fair market value on the last 
business day of the taxable year. 

Thereafter, typically in a later taxable 
year, the bank debt is repaid out of other 
assets held by the foreign corporation. 
Although the parties previously treated 
the debt as reducing the amount of the 
earlier distribution from the foreign cor- 
poration, promoters advise taxpayers to 
take the position that the foreign corpora- 
tion’s repayment of the debt is not treated 
as a distribution on its common stock. 

A loss is allowable as a deduction for 
federal income tax purposes only if it is 
bona fide and reflects actual economic 
consequences. An artificial loss lacking 
economic substance is not allowable. See 
ACM Partnership v. Commissioner, 157 
F.3d 231, 252 (3d Cir. 1998), cert, denied, 
119 S. Ct. 1251 (1999) (“Tax losses such 
as these . . . which do not correspond to 
any actual economic losses, do not consti- 
tute the type of ‘bona fide’ losses that are 
deductible under the Internal Revenue 
Code and regulations.’’); Scully v. United 
States, 840 F.2d 478, 486 (7th Cir. 1988) 
(to be deductible, a loss must be a “gen- 
uine economic loss”); Shoenberg v. Com- 
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miss toner, 11 F.2d 446, 448 (8th Cir. 
1935) (to be deductible, a loss must be 
“actual and real”); § 1.1 65-1 (b) (“Only a 
bona fide loss is allowable. Substance 
and not mere form shall govern in deter- 
mining a deductible loss.”). 

In the view of the Service and the Trea- 
sury Department, the arrangement de- 
scribed above (or any similar arrange- 
ment) does not produce an allowable loss. 
Through a series of contrived steps, tax- 
payers claim tax losses for capital outlays 
that they have in fact recovered. Such ar- 
tificial losses are not allowable for federal 
income tax purposes. 

The purported tax benefits from these 
transactions may also be subject to chal- 
lenge under other provisions of the Code 
and regulations, including but not limited 
to §§ 269, 301, 331, 446, 475, 482, 752, 
and 1001 of the Code. 

Additionally, the Service may impose 
penalties on participants in these transac- 
tions or, as applicable, on persons who 
participate in the promotion or reporting 
of these transactions, including the accu- 
racy-related penalty under § 6662, the re- 
turn preparer penalty under § 6694, the 
promoter penalty under § 6700, and the 
aiding and abetting penalty under § 6701 . 

The principal author of this notice is 
Ken Cohen of the Office of Assistant 
Chief Counsel (Corporate). For further 
information regarding this notice, con- 
tact Mr. Cohen on (202) 622-7790 (not 


a toll-free call). 


Information Reporting - Royalty 
Payments 

Notice 99-60 

Section 6050N(a)(l) requires that 
every person who makes payments of 
royalties (or similar amounts) aggregating 
$10 or more to any other person during 
the calendar year shall make a return ac- 
cording to the forms or regulations pre- 
scribed by the Secretary, setting forth the 
aggregate amount of such payments and 
the name and address of the person to 
whom paid. Section 6050N(a)(2) im- 
poses this requirement on every person 
who receives payments of royalties (or 
similar amounts) as a nominee and who 
makes payments aggregating $10 or more 
during any calendar year to any other per- 
son with respect to the royalties (or simi- 
lar amounts) so received. 

However, the reporting requirement of 
§ 6050N does not apply to payments of 
royalties that are not subject to income 
tax because the royalties are derived di- 
rectly by a noncompetent Indian from al- 
lotted and restricted land under the Gen- 
eral Allotment Act, 25 U.S.C. §§ 
331-358, or from land held under acts or 
treaties containing an exception provi- 
sion similar to the General Allotment 


Act. See Rev. Rul. 67-284, 1967-2 C.B. 
55, modified on another issue by Rev. 
Rul. 74-13, 1974-1 C.B. 14, and ampli- 
fied on another issue by Rev. Rul. 94-16, 
1994-1 C.B. 19. 

The principal author of this notice is 
Eric Lucas of the Office of Assistant 
Chief Counsel (Income Tax and Account- 
ing). For further information regarding 
this notice contact Mr. Lucas at (202) 
622-4920 (not a toll-free call). 


Weighted Average Interest Rate 
Update 

Notice 99-61 

Notice 88-73 provides guidelines for 
determining the weighted average interest 
rate and the resulting permissible range of 
interest rates used to calculate current lia- 
bility for the purpose of the full funding 
limitation of § 412(c)(7) of the Internal 
Revenue Code as amended by the Om- 
nibus Budget Reconciliation Act of 1987 
and as further amended by the Uruguay 
Round Agreements Act, Pub. L. 103-465 
(GATT). 

The average yield on the 30-year Trea- 
sury Constant Maturities for November 
1999 is 6.15 percent. 

The following rates were determined 
for the plan years beginning in the month 
shown below. 





90% to 105% 

90% to 110% 



Weighted 

Permissible 

Permissible 

Month 

Year 

Average 

Range 

Range 

December 

1999 

6.00 

5.40 to 6.30 

5.40 to 6.60 


Drafting Information 

The principal author of Notice 99-61 is 
Todd Newman of Employee Plans, Tax 
Exempt and Government Entities Divi- 
sion. For further information regarding 
this notice, call the Employee Plans Actu- 
arial hotline, (202) 622-6076 between 
2:30 and 3:30 p.m. Eastern time (not a 
toll-free number). Mr. Newman’s number 
is (202) 622-8458 (also not a toll-free 
number). 


December 27, 1999 
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NCI 150 

401 South Tryon Street TH20 
Three first Union Center 
Charlotte, NC 28288 
Tel 704 383-9096 

don .mcmullen ] @firstunion.com 


September 28, 2000 



Vice Chairman 

Capital Management Group Head 
Capital Management Group 



Mr. James Schiro 
Chief Executive Officer 
PriceWaterhouse Coopers 
1301 Avenue of the Americas 
New York, New York 10019 

Dear Jim: 

We have not had the pleasure of meeting, but I need to request your help on a serious matter that 
I feel needs your personal attention. The issue is between First Union Corporation (“First 
Union”) and Price Waterhouse Coopers (“PwC”) involving PwC’s Boss Strategy. I hope that by 
bringing this to your attention, First Union and PwC can reach a satisfactory conclusion. Our 
organizations have done business in the past, and I fully intend for us to continue a positive 
working relationship in the future. 

I am sure you are not aware that in 1999, PwC representatives marketed BOSS to First Union 
and First Union customers as a tax-advantaged investment based on PwC's expert reading of the 
Internal Revenue Code. The lynchpin of the BOSS strategy was the issuance of a PwC opinion, 
reflecting PwCs interpretation, on which customers could rely. PwC representatives promised to 
deliver that tax opinion before year-end, unless the tax law changed. Relying on PwC’s 
reputation and assurances. First Union made a number of its customers aware of the strategy and 
introduced those customers to PwC. First Union customers and their tax advisors also relied on 
the firm’s reputation and those representations and chose BOSS over other investment options. 

The tax law did not change. The IRS and Congress, however, learned of PwC's interpretation and 
publicly announced that they considered PwC’s reading of the tax law to be mistaken. Faced 
with this, PwC thought better of its position and in December 1999 declined to give its promised 
opinion. First Union's customers were placed in a very difficult position. 

First Union's only fault was relying on PwC's expertise and promises. PwC represented to First 
Union, as it did to all BOSS investors, that it had a strong and viable interpretation of tax law. In 
reliance on PwC's representations. First Union made some of its customers with relevant tax 
needs aware of BOSS. First Union put those who expressed interest in touch with PwC 
representatives. PwC representatives then explained the details of BOSS to the customers and 
their tax advisors. If customers decided to invest in BOSS, First Union served as the selling 
agent. 
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Mr. James Schiro 
September 19, 2000 
Page 2 
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Despite First Union's lack of fault, we were not inclined to profit from a transaction in which our 
customers' basic and legitimate expectations were not met Promptly after learning of PwCs 
turnabout First Union voluntarily refunded all of its selling agent fees to the investors. 
Nonetheless, several of these customers have sought relief against First Union as somehow being 
associated with PwCs wrongdoing. 

Given the ongoing relationships that exist between First Union and PwC in other contexts, our 
preference would be to reach an amicable agreement satisfactory to First Union, which addresses 
at least some of the losses of tune and money that First Union has suffered as well as the 
embarrassment. To this end, we ask for PwC to repay to First Union the fees refunded by First 
Union to BOSS customers and fully indemnify First Union and its customers against all other 
losses suffered as a result of PwC's failure to deliver the tax opinion promised as a party to the 
BOSS Strategy. 

Thank you for your time and effort in this matter. We believe we did the right thing for our 
clients in refunding their fees. We ask that PwC do the right thing and treat us like a good client 
Please advise me the next steps you feel appropriate, and let's once again return to more 
successful ventures together with this issue behind us. 

Sincerely, 

DAM/jb 
Cc: Gail Fagan 
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wsj.com Audio: 
Business Update 


IRS Moves to Disallow Tax Shelter 
That Generates Losses on Paper 

By John D. McKinnon 

Staff Reporter of The Wall Street Journal 

WASHINGTON — The Internal Revenue Service said it will disallow 
a tax shelter that generates apparent investment losses for tax 
purposes. 


Markets Recap 
W SJ on Audible 

UamMor* 


Journal Atlas: 


The technique, one version of which is known as the bond-and-option 
sales strategy, or BOSS, poses no financial risk to the taxpayer, IRS 
officials said. One such shelter was being marketed by 
PricewateihouseOnonenL among other firms, people familiar with the 
matter said. 
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Jonathan Talisman, acting assistant Treasury secretary for tax policy, 
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Clinton administration officials say that in recent years accounting 
firms and other tax professionals have become more active in 
developing and marketing tax shelters for businesses. IRS officials 
have tried to crack down on such tactics as they are discovered and a 
loophole similar to the BOSS strategy was closed by legislation earlier 
this year. 

Under the BOSS- type scenario, officials said, an individual or 
business helps to create a corporation that invests in securities. The 
corporation then borrows money using the securities as collateral, a 
process that ends with shares in the corporation becoming valueless 
and creating a loss for tax purposes. Later, the debt for which the 
securities have been used as collateral is repaid from other funds that 
belong to the corporation, restoring the value of the investment 
securities. 
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Officials estimate the shelter has been in use only since the beginning 
of the year and they don’t know how widespread it has become. 


Marc Eiger, a spokesman for PricewaterhouseCoopers, the New York 
accounting firm, said in a prepared statement that the company 
provides "advice to our clients with regard to legitimate tax-saving 
opportunities** and that the firm was reviewing the IRS announcement. 


He said the company hadn't issued any opinions to clients about the 
banned transactions, but declined to comment on whether the firm in 
fact marketed the transactions. 

Write to John D. McKinnon at iohn.mckinnon@wsi.com 
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A6 THE WALL STREET JOURNAL FRIDAY, DECEMBER 10. 1999 


IRS Moves to Disallow a Tax Shelter 
That Generates Paper Investment Loss 

By John D. McKinnon 

Rfpcrar sCTm w/aj. stvut the securities as coOaterai i process that 

WASHINGTON— The Internal Revenue emij with share* iu the corpot-siiao Occam- 
Service uld It win disaikra a tax shelter ing valueless and creating a loss for tax 
that generates apparent Investment losses purposes. Later, the debt for which the se- 
tor tax purposes. entities have Men used as eoDateral Is re- 

nte technique, one version of which is paid from other funds Oral belong to the 
known as the bood-and-opticsi sales strat- ctapotatfon. restorin g the value of the in- 
egy, or BISS, poses no financial risk to the vestment securities, 
taxpayer, IKS officials said. One swhihei- Officials estimate Hie sheila- has been 

ter was beta* marketed Dy. Pricswier- fo asc only bSSot™ ” 
bouseOoopers, among other firms, people . -end fliey don't know how widespread it has 
familiar with the matter said. .4 "become. 

Jccitton TsUsm&fi, iictl rg assistant 
Treasury secretary for t» policy, said the 
shelter was “extremely tgjpessiTV," wtth 
the potential for widespread upe. The IRS 
wifi disallow it even for taxpayers already 
relying on it, a spokesman saifL 

Clinton administration "officials say 
that in recent years accounting films and 
other tax professionals have become mo(t 
active in developing gad marketing tax 
shelters foe bostoeese*. IBS offlclall have 
tried to crack down co such tactics as they 
are discovered and a loophole stmflar to 
the BOSS strategy was closed by fegisia- 
tion earlier this year. 

finder the BOSGtipe scenario, officials 
taw, an individual or business befos to cre- 
ate a corporation that invests lit securities. 

Eleven Regional Banks 
Join Ontme-BiUs Effort 
Of Three Big Banks 


JuaWAU. Srwor* Jooiaua, st afflutorur 

NEWyORk- Bevaa regional backs 
agreed to Jdto an elfcrt launched by three 
bigger banks in June to steer electronic 
bids to consumer* and businesses. 

The addition of the U bunks is an Im- 
portant step forward for Spectrum IXC, a 
company tunned by Chase Manhattan 
corp., of Now York, First Union Corp, ot 
Charlotte, N.C, and Wells Fargo 4 Co, of 
San Franoseo, to grab a big chunk of the 
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Karo Bger, a spokesman for Pricewa- 
tatousaCoopers, the New York account- 
ing firm, said in a prepared statement that 
the company provides "advice m our 
clients with regard to legitimate tax-sav- 
ing. opportunities" and that the firm was 
. reviewing the IRS anaouncrjnonL 

He said'tbe caupany hadn't issued any 
opinions to clients about the banned traos- 
actiooa, but declined to comment on 
whether the firm in fact marketed the 
transactions. 
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January 5, 2000 


Don: Investor: 

Re: Bond & Option Sola Strategy Investment 

Since the time that PriccwatobouseCoopcTs LLP <”PwC") communicated its decision that it would be unable to 
issue a "more likely duo not opinion” that the bases associated with the Bond Option & Saks Strategy investments 
would ultimately be held to be tax deductible, we have heard from many of you that you would like to rescind your 
investments and receive back the cash you invested. While we are not m control of the fundi paid in or the 
investments into which some of those funds have been placed (other than the partial payment of our fees), we have 
been working very hard ova the last few weeks and through the holidays to achieve a return of as great a percentage 
of the cash you invested as possible as quickly as possible. 

We have had numerous discussions with representatives ofTbe Private Capital Management Group ("TPCMG") and 
with Refco Capital Markets ("Refco") Moreover, we have monitored, and indeed discussed with many of you, your 
responses to offers made to you to sell shares in your investment vehicles to WISC Financial, Ltd. Wc have 
observed that many, if not most of you, have determined not to sell your shares, and drat those tew who determined 
to cell your shares have apparently been unable to accomplish that objective. 

As a mult of these developments, Refco Capital Markets has determined teat the outstanding loans and swaps arc in 
default. Refco has therefore liquidated all investments, loans and swaps, at a very small toss. 

Wc are pleased to be able to advise you that one or more wire transfers or cbacka representing (with limited 
exceptions due to unique individual circumstances) the retur n of approximately 82 Vo-88% of the cash you invested 
in ooe or more Bond Option & Sales Strategy investment vehicles has bees scat from Refco, and an tome cases 
PwC, to your account In addition to being funded by tee liquidation of all investments, loans and swaps, this 
represents tec voluntary return of all of the fees PwC was paid or was to be paid and 75% of tee total interest income 
that Refco Capital Markets was to cam on tec swap* and loans (Refco having already earned a portion of this 
Interest income and having incurred significant expense* m connection with these investments) It alto includes the 
return of other undisbursed amounts held by Refco when tee default waa declared, including sums a* to which 
TPCMG or WISC Financial may claim an interest. We wish we were able to return 100% of the amounts invested, 
but we are told that some of the fees paid out may not be recoverable. 

We know teat we have not been able to tell you much ova these last few weeks or to give you much comfort that 
your tend* would be returned, and for teat we apologize. We hare been engaged in very time-consuming and 
delicate negotiations that have fortunately borne ftuit We appreciate your patience aad forbearance. 


Very truly yours. 
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An Overview of the Bond & Option Sales Strategy (“BOSS”) 

(Capital Version) 

The strategy involves a large investment in options and future trading, ami also has the potential 
for a large tax benefit. 

The strategy is financially structured by an individual making an investment of 108.5% of his 
target income amount 8.5% of the 108.5% is from the investor’s personal funds, fee balance 
will be financed by a financial institution. 

• Example: The target income amount is $10 million. $10.85 million is invested by the 
individual ($0.85 million from personal funds and a $10 million recourse bank loan (the 
individual is fully liable on fee note) from fee bank. 

The investor will purchase the common shares of Newco (a newly-created offshore entity 1 ) for 
$10.85 million. The Private Capital Management Group 2 will purchase the preferred shares of 
Newco for $10.90 million. 

Ncwco will borrow $ 10.0 milliajn from the bank 3 . Newco will invest its $3135 million of assets 
($10.85 million from the individual, $10.90 million from TPCMG, $10.0 million from the bank 
loan to Newco less $0.4 million of fees) in secure investments (e.g., 2-year money market 
obligations of the bank). ' 

Newco will have a segregated account that will be collateral for a $10.25 milli on investment. 
Newco will enter into 2 swaps. , 

The first swap will have a $10.25 million notional principal amount and will pay interest at the 2- 
year money market rate and receive floating interest cm $9.90 million and a hedge fund return on 
$0.35 million. 

The second swap will have a $21.1 million notional principal amount and will pay interest at the 
2-year money market rate and receive floating rate interest on $20.8 million and a hedge fund 
return on $0.3 million. 

The hedge fund (with total assets of $0.45 million 4 ) will be a diversified futures trading fund. 
This fund is a high-risk strategy feat ia not available to normal investors, has the potential for 
very high returns, but can result in the loss of the entire investment ($0.45 million). 


1 Tbe use of an offshore entity is for UJS. tax purposes. 

1 (“TPCMG"), a business organizatipn based in Charlotte, North Carolina, specializes in investment advisory 
services and the economic structuring of transactions that have important tax consequences to them. Our Finance 
and Treasury Products Group (based injNew York City) has a working relationship with this organization. 

3 This Joan will be secured by $10.25 unUion in money market accounts ("Portfolio A"). 

4 This amount may be leveraged by the manager of the hedge fund strategy, Bolton Asset Management (based in 
Memphis, Tennessee). TPCMG can pip vide more detailed information on this topic. 
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The interest rate portion of the swaps gives the Ncwco the potential to make additional income if 
interest rates go up, but exposes Ncwco to the risk of loss if rates go (town. 

It is within Newco 's authority to distribute the collateralized assets to the common shareholder as 
a distribution. If Newco desires, it can distribute the SI 0.25 million money market account and 
the S 10.25 million swap that collateralize the $10.0 million bank debt Newco will retain the 
primary liability on the bank loan, but as a consequence of the distribution the shareholder’s 
assets (Portfolio A) will become subject to the bank debt if Newco defaults on its loan to the 
bank. 

As a result of the shareholder receiving assets subject to the debt, the distribution is not taxable 
as a dividend to the extent of the amount of the debt On a liquidation basis, the value of the 
common shares is diminished (Newco has to pay back the bank and satisfy the rights of the 
preferred shares before any assets can be distributed to the holder of the common shares). 

The investor may choose to sell a portion of his investment in Newco at year end. As a result of 
the sale the investor will recognize about a $10 milli on capital loss (the difference between the 
fair market value of the common stock of Newco compared to his cost basis in the common 
stock). (The investor has not suffered an economic loss, because he has received Portfolio A 
with a value of $10.25 million at little or do tax cost Portfolio A will ultimately be used by the 
individual to repay his bank loan of $10 million.) 

Meanwhile, Newco will determine the financial results of its swaps including the options and 
futures trading strategy. Depending on the aggressiveness and risk tolerance levels, it is possible 
for the trading strategies inherent in the swaps, when combined with earnings of Newco on its 
interest based investments, to produce a yield great enough to return a profit to the common 
shareholders. 

An examination of a sample portfolio on an annual basis from January, 1996 produced sufficient 
profits in 28 out of 29 rolling monthly periods (e.g., January 1, 1996, February 1, 1996, March.I, 
1996, etc.) for an investor to make sufficient money from the swaps to return a profit to toe 
common shareholder. By investing over a two-year period, past performance suggests a 100% 
chance of making a profit The above returns are on a pretax basis and after paying all fees. 
They presume interest rates stay flat. 
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Summary of Capital BOSS Key Aspects 


Level of tax opinion: "More likely than not" (greater than 50% comfort level) 

Cash investment: 8.5% of target income amount 
Leverage: 1 00% of target income amount , recourse debt 

Maximum expected economic downside: 8.5% of target income amount, (4% fees, 4.5% 
allocated to aggressive trading strategy) 

Maximum economic upside: Unlimited return* + return of capital invested 

AMT issues: It is highly unlikely that AMT issues arise in connection with this transaction. 

Time deadline for participation: September 15 for initial decision and background paperwork, 
about September 23 for wire transfer of cash investment to TPCMG (may change) 

Target income amount minimum*: $10 million, $20 million + preferred, (individuals at less 
than $20 million of target inebme will be combined with others to reach a $20 million minimum 
partnership size) 

Time horizon of investment: 2 years minimum 


* Return based on performance of aggressive trading strategy which can involve as high as 6:1 
leverage. 
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PRlCBmRHOUstQDPERS 




May 10, 2004 


Leland B. Erickson, Esq. 

Counsel 

Senate Permanent Subcommittee on Investigations 
199 Senate Russell Building 
Washington, DC 20510 

Dear Mr. Erickson: 

I enclose our responses to the questions you raised in your E-mail dated April 23, 2004. I 
hope this information will facilitate your report’s preparation. 

If there is additional information you require prior to our meeting on May 26, 2004, 
please contact me. 
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PricewaterhouseCoopers LLP Responses to Questions from the Permanent Subcommittee 
on Investigations of the Senate Committee on Governmental Affairs 

1) The group(s) responsible for the sale of FLIP and BOSS, number of tax professionals 
charged with the sale of these products to clients. 

We had a group of approximately ten professionals who were responsible for the development 
and marketing of these transactions. In late 1999, we got out of the business and disbanded the 
group. 

2) Description of the design, review, and approval process, including compliance with the 
law and regulations of the Internal Revenue Code and AICPA. This should include a 
discussion of the name, titles, and responsibilities of individuals involved with these 
processes. 

We have extensive quality control measures directed at complying with the tax law. Treasury 
regulations, and AICPA and other professional standards of conduct. Our procedures have 
recently been reviewed by the IRS and we were told that our procedures are comprehensive, 
thorough, and effective. 

Organization 

We have committed significant resources to a quality and risk management group that is 
independent of any business unit and reports directly to the leader of the tax practice. This group 
is tasked with developing quality and review procedures to ensure that we do not get involved in 
aggressive tax shelter transactions. The group is led by one of our most experienced partners, 
Dennis Lubozynski. 

This group is centralized with representatives embedded throughout our organizational levels 
(national, regional, and business unit). The function includes six full-time partners, supporting 
professional staff and an additional eight partners spending significant amounts of time in this 
activity. Under the procedures established by this group, all of our tax related services must go 
through a quality review. (A list of the partners involved in this group appears at Appendix A.) 

Review and Approval 

Our risk management measures emphasize proactive procedures to meet applicable IRS and 
AICPA standards and go beyond those standards. 

The quality review process is comprehensive and has differing levels of review depending upon 
the complexity of the issues involved. Even the most routine of our tax services are reviewed, 
often by a second partner. In many instances, the second partner is required to be a technical 
expert in the subject matter in question. When multiple tax issues are involved, there will be 
participation by multiple subject matter experts. If the advice to be rendered is considered a third 
party opinion, then an additional review is undertaken by a national quality and risk management 
partner. 
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If a tax planning idea has potential applicability to more than one client, the idea will undergo a 
significant review under procedures in place since 2000. The procedures begin with a required 
description and technical analysis, review and support by appropriate specialists, and a 
qualification review by a quality and risk management partner and a member of the tax 
leadership. If these conditions are satisfied, the idea must be unanimously approved by a 
committee of experts. Finally, if the committee approves the idea, it will be resubmitted to the 
tax leadership for a final assessment as to whether it should be disseminated to the practice. 
Similar procedures are followed with respect to our issuance of tax opinions. 

Please also see responses to Questions 9, 10 and 1 1 and Appendix A. 

3) Provide the number of transactions sold for FLIP and BOSS, and the amount of revenue 
associated with the selling of these products. 

Foreign Leveraged Investment Program (FLIP): In 1997 and 1998, we participated in 12 and 38 
FLIP transactions, respectively. We earned approximately $16 million with respect to these 
transactions. In 1999, we withdrew from seven transactions then in progress, issued no opinions 
and refunded our fees (approximately $1 million). Since then, we have not done any of these 
transactions. 

Bond and Options Sales Strategy (BOSS): In 1999, there were approximately 120 of these 
transactions in progress. In late 1999, our firm shut down all transactions, issued no opinions, 
and refunded all of our fees (approximately $12 million). None of these transactions were ever 
completed. Since then, we have not done any of these transactions, or any of its successors (e.g., 
Son of BOSS.). 

4) A discussion of the referral arrangement with First Union National Bank, describing 
how this relationship started, individuals involved, the nature of the arrangement, and the 
duties of each firm associated with this relationship. A discussion on the number of tax 
products sold as a result of this arrangement. In addition, this should include a discussion 
of the fee arrangements with respect to this arrangement. 

While at PwC, Michael Schwartz was introduced to First Union by David L. Smith, who was 
then employed by Quadra. This was an informal relationship. There was no fee sharing 
agreement between PwC and First Union and, in fact, PwC did not pay First Union any referral 
fees. First Union referred 25 investors with respect to BOSS. 

5) A discussion with respect to registration obligations. This should include a description 
of the reasons not to register, the process in which that decision was made, the rationale for 
not registering and who was responsible for this decision. This should include a discussion 
on PwC's determination on whether the investment advisor was the proper entity for 
registration. 

The 1998 and 1999 FLIP transactions were registered by the promoter, Quadra/Quellos based on 
PwC’s advice. The 1997 FLIP transactions were not registered. The parties involved in that 
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decision are no longer with the firm. We understand that the decision was reached by Michael 
Schwartz after consultation with a subject matter expert. In 1998, PwC reevaluated the issue and 
insisted that Quadra/Quellos register the transactions. 

One BOSS transaction was not required to be registered because it did not meet the tax shelter 
leverage ratio of at least 2:1, as set forth in Treas. Reg. § 301.61 1 1-IT, Q&A-4. All other BOSS 
transactions were registered based on PwC advice to the promoter. The Private Capital 
Management Group (“TPCMG”). 

In these cases, we believed that the most appropriate party to register the transactions was the 
promoter. 

6) A description of the FLIP and BOSS transactions, including how they worked, intended 
benefits, parties involved (banks, law firms, investment manager). 

FLIP 

FLIP was a transaction structured to shift basis from a tax-indifferent party to a U.S. tax party, 
thereby enabling an investor to shelter income or claim a significant loss. In FLIP, a U.S. 
taxpayer and a tax-indifferent party (i.e., a person not subject to US tax) acquired stock in a US 
corporation. The tax-indifferent party’s interest in the US corporation is subsequently redeemed. 
Through the use of options or other security interests and the special attribution rules of IRC 
section 3 1 8, the parties qualify the redemption as a dividend within the meaning of section IRC 
301 (because the options, etc. purportedly prevent the redemption from reducing the tax- 
indifferent party’s interest in the US corporation). Because the redemption is treated as a 
dividend, the basis previously held by the tax-indifferent party is shifted to the US taxpayer 
(pursuant to Regulation section 1.302-2(c)). The US taxpayer subsequently sells its stock, often 
claiming significant losses (or in some cases, reducing other income or gains). 

For additional information, please see IRS Notice 2001-45, 2001-33 I.R.B. 129. 

Parties : 

1997 FLIP Transactions: 

Promoter/Organizer: Quadra/Quellos 
Bank: UBS 

Investment Manager: Quadra/Quellos 

1998 FLIP Transactions: 

Promoter/Organizer: Quadra/Quellos 
Bank: UBS 

Investment Manager: Quadra/Quellos 

In 1 997 and 1 998, we gave the first opinions on 34 transactions. Investors also sought second 
opinions from Pillsbury Madison, other law firms and a law professor from Kentucky. In 16 
1998 transactions, in which KPMG and/or First Union referred investors, PwC provided second 
opinions. In 1999, we withdrew from 7 transactions and did not issue any opinions. 
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BOSS 


BOSS was a transaction structured to shelter gains through a series of sale, loan and dividend 
arrangements. There were 120 transactions in progress at the time we shut the transaction down. 
In a typical BOSS transaction, partners would, through a partnership, contribute cash to a foreign 
corporation, one receiving common stock and the other receiving preferred stock. The foreign 
corporation would then borrow money from a bank, buy securities and grant the lender a security 
interest in the securities acquired with the borrowed funds. The foreign corporation would then 
distribute the encumbered securities to the partnership in a transaction that, after factoring in 
corporate level fees and transaction costs, reduces the value of the common stock to zero (or to a 
minimal amount). Although the securities are encumbered (and the partners or the partnership 
may be secondarily liable), it is understood by the parties that the foreign corporation will repay 
the loan. 

Because the securities distributed to the partners are theoretically encumbered by the bank debt, 
the partners argue (relying on IRC section 301(b) (2)) that the value of the distribution is zero. 

As a result, no part of the distribution would be taxed as a dividend nor reduce the partners’ basis 
in the stock of the foreign corporation. 

Subsequently, the partnership would dispose of its stock in the foreign corporation without 
recognizing gain (either through a check the box election to treat the foreign corporation as a 
partnership or by treating the partnership as a trader in securities and making the IRC section 
475(f) election to treat all securities it holds as having been sold for FMV on the last business 
day of the taxable year). 

In a later taxable year, the foreign corporation would repay the debt out of its assets. The 
repayment is not treated by the partners or the partnership as a distribution even though (i) the 
partners and/or partnership are thus relieved of any secondary obligation to pay such debt, and 
(ii) such debt was previously used to reduce the value of the earlier distribution. 

BOSS is generally described in IRS Notice 99-59, 1 999-52 1.R.B. 761. 

Parties: 


Promoter/Organizer: 
Tax Opinion: 

Bank: 

Investment Manager: 
Other: 


TPCMG 

PwC 

Refco 

Bolton Asset Management 

First Union Investment Division referred investors in 25 
BOSS transactions 
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7) A discussion on how these relationships with various third parties - banks, law firms, 
investment advisors - came about, and the roles for each of the third parties. 

FLIP was marketed by Quadra/Quellos. BOSS was marketed by TPCMG, Our connection to 
both firms was David L. Smith, whom Michael Schwartz knew from both of them having 
worked at KPMG. 

Quadra/Quellos arranged the financing of FLIP with UBS. TPCMG arranged the financing for 
BOSS with Refco. 

Quadra/Quellos conducted any required trading activities in connection with FLIP. 

Bolton Asset Management conducted trading activities for BOSS. Michael Schwartz was 
introduced to Bolton. Schwartz then introduced Bolton to David Smith of TPCMG. Smith was 
responsible for choosing the investment manager, and decided to use Bolton. 

Investors obtained tax opinions from Brown & Woods, Pillsbury Madison and other law firms. 

8) A discussion on the reasons for the refunding PwC fees with respect to BOSS. 

The factors leading to our decision included the changing regulatory environment, desire among 
our partners to focus on our core tax business, embarrassment caused to our clients, people and 
firm, and damage to our business reputation. Those factors also resulted in our decision to leave 
this business. 

In addition to refunding our fees, we worked with Refco to refund all available invested money 
to investors. 

9) A discussion on PwC's reasons for the settlement, conditions of the settlement, and 
settlement amount. 

PwC was examined by the IRS on our compliance with the registration and list maintenance 
requirements. We cooperated with the IRS during the exam and we ultimately settled the matter 
to put it behind us. 

In June 2002, PwC and the IRS entered into a settlement agreement to resolve all potential 
penalties under the IRS examination of PwC relating to registration and list maintenance. The 
settlement covers the period of 1 995 through the present and includes PwC and its predecessor 
firms. 

The settlement agreement addressed past and future conduct. Its key elements included: 

• A settlement payment by PwC 

• Open and cooperative disclosure to the IRS of all of PwC’s nationally marketed tax 
solutions (in excess of 130 ideas), plus other tax ideas of interest to the IRS. (None of 
these were determined by the IRS to require registration.) 
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• Our agreement to comply with IRS summonses involving registration and list 
maintenance matters, including the process to be followed in responding, and 

• IRS review of our quality control procedures which has been completed. 

We continue to cooperate with the IRS and fully abide by our agreement. To our knowledge we 
were the first accounting firm to settle. 

We have previously provided a copy of the agreement and disclosed the amount of the settlement 
to the Subcommittee. 

10) Description of the IRS' assessment of the settlement, if known. For example, at the 
hearing, Richard Berry testified that the IRS indicated that PwC's quality controls were 
comprehensive, thorough, and effective. 

Mr. Berry’s statement accurately reflects oral conversations with the IRS examination team 
assigned to the PwC review. 

11) Description of the changes PwC has made with respect to tax products, both as part of 
the settlement, and independent of the settlement. 

A positive consequence of this unfortunate experience was our development of a comprehensive 
quality review program and its implementation in 2000. The purpose of this program is to 
prevent our participation in abusive tax shelters and ensure that we provide the highest quality 
advice to our clients. Significant resources have been committed to a quality and risk 
management group that is independent of any business unit and reports directly to the leader of 
the tax practice. This group is tasked with developing quality and review procedures to ensure 
that we do not get involved in the types of transactions previously described. Since 2000, we 
have implemented the following key quality functions: 

• Risk management measures that emphasize proactive procedures to meet applicable 
IRS and AICPA standards and exceed those standards 

• Significant attention to both client acceptance and engagement acceptance to ensure 
that we do not proceed with a project that carries extensive risk 

• Quality review of all tax related services; even the most routine of our tax services are 
reviewed, often by a second partner; in more complex matters, the review is typically 
performed by a subject matter expert 

• Additional review by a national quality and risk management partner if the advice to be 
rendered is considered a third party opinion 

• If the strategy involves a tax planning idea with potential applicability to more than one 
client, the strategy will undergo a significant review supported by appropriate 
specialists, and a qualification review by a quality and risk management partner and a 
member of the tax leadership. The idea must be unanimously approved by a committee 
of experts and resubmitted to the tax leadership for a final assessment as to whether it 
should be disseminated to the practice 

• Additions of tax quality courses to our Learning and Education programs including 
mandatory training on reportable transactions 
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Office reviews of compliance with policies and procedures 

Communication to the practice of the role of our Tax Quality and Risk Management 
group, including the fact that the firm has a formal policy of no retribution when 
matters are properly reported 
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PricewaterhouseCoopers LLP Responses to Senate Committee on Governmental 
Affairs, Permanent Subcommittee on Investigations Questions 
Appendix A 


National Qualify & Risk Management Team *: 

Dennis Lubozynski (Leader) Hartford 

New York 

Ed Abahoonie New York 

Gary Cesnik New York 

Paul Eldridge New York 

Dan L. Mendelson Washington, DC 

Dan Noakes Washington, DC 


Regional Quality & Risk Management Partners *: 


Northeast 

NY-Metro 

Southeast 

Southeast 

Central 

Central 

West 

West 


David M. Green - Boston 
Vince Bums - Florham Park 
Tony Notarfrancesco - Philadelphia 
Dennis Goginsky - Atlanta 
David Anders - Houston 
Ron Padgett - Cleveland 
Ken Rem - LA 
Meg Baron - San Jose 


Responsibilities 


Regional Q&RM Partners: 

• Review and approve contingent fee and value billing engagements to ensure 
compliance with applicable tax law, regulatory and professional standards; 

• Review client requests for changes to our engagement terms; and 

• Administer the global PwC Engagement Reviews quality control review program 
in the regions 

National Q&RM Team: Members of the National Q&RM will respond to any of the 
matters designated for the Regional Q&RM Partners andany other risk or quality 
questions or issues, such as: 

• Firm policy 

• Confidentiality privileges 

• Conflicts 

• Independence 

• Tax opinions 
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• Taxpayer & preparer penalties 

• Tax shelter disclosure 

• New tax products and solutions 

• Practice before the IRS under Circular 230 

• AICPA & PwC ethics 

• Expert testimony or litigation support in tax matters 

• Unauthorized practice of law 

• Special situations 

• Threatened litigation 

• Other engagement management matters 
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Due Diligence Committee 
Minutes - April 27, 1999 

The committee met on April 27, 1999 to review strategies presented on April 22, 1999 
and April 23, 1999 by KPMG and PWC, respectively for possible approval. 

Prior to reviewing each strategy in detail and “scoring” each strategy using the strategy 
evaluation scoring form (see attached), the following points were discussed and 
approved by the committee: 

1 . Any technique presented to the committee by an approved strategy provider must be 
supported by a Tax Opinion Letter in order to be considered a strategy and 
therefore available for committee approval. 

2. Any strategy scored by the group, which falls below a score of 3,0 (out of a total of 
5.0), will be disqualified for final consideration by the committee. 

3. Any new techniques presented where a Tax Opinion Letter is expected to be issued; 
may be approved, subject to a “more likely than not” Tax Opinion however, it will 
require a final approval by the committee once the Opinion Letter is issued and 
reviewed by the committee. 

The committee reviewed 5 strategies and scored each strategy as a committee (see 
attached evaluation form on each): 


KPMG PWC 


Name 

Score 

Name 

Score 

-TRACT 

3.85 

-BOSS 

3.66 

-CREW 

3.52 

-PACT 

3.64 

-IDV 

2.825 




Because IDV did not score a 3.0 or higher, it was eliminated for further consideration. 
Reasons for the low score included (a) long term time frame of the transaction causes a 
high economic risk to the client and bank, (b) projected low demand of the product 
mostly due to economic risk. 

The following are some highlights on the remaining four strategies to complement the 
scoring form. All four strategies were approved subject to a final review: 

TRACT: - Diversification Strategy 

• Understandable to client 

• Strategy itself is very viable 

• Good for individuals with large blocks of stock with charitable intent and a 
willingness to sell their stock within 3 years 


I Permanent Subcommittee on Investigations 
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Page Two 

Regarding TRACT, the committee agreed that any clients executing this strategy will 
need to sign an acknowledgement statement that they were offered a choice of 
investment firm for the Prepaid Forward contract used in the strategy other than 
FUNB. 


• Expected strong demand for FBA clients 

• Long term implementation timeline takes 8-12 months to implement strategy 

• Client demand may be limited, but clients who use strategy will find it 
valuable 

BOSS - Capital Gain and Ordinary Income 

• High projected demand for this strategy by clients 

• Economic risk to strategy is well managed - very viable 

PACT - Estate Planning Strategy 

• Low demand, but those who use it will find it extremely valuable 

• For highly affluent individuals we’ve been trying to target our sources 
toward 

• Subject to building our fee in as a % of total transaction 

The committee also scored the CDS Strategy to memorialize the committee’s comments 
on this strategy and ensure that a consistent review process is used for all strategies. 

The committee discussed Ralph Lovejoy’s departure from Quadra to form TPCMG. 
Given this situation, the committee agreed that we will not work with Ralph as an 
intermediary on the closing of any CDS strategies. Norm Bontje at Quadra does not 
intend to use Ralph as an agent for Quadra either. Therefore, any CDS strategies 
should be, of course, worked on through PWC and Scott Butterfield from Quadra may 
be involved. 

The committee agreed that the next step was to assign each strategy to a Senior Advisor 
to review the details of the strategy and present any findings to the committee at its next 
meeting schedule for May 13* from 9:00am-l 1:00am. Additionally, Diane Stanford 
will contact PWC & KPMG to discuss further their fee arrangements 


Diane L. Stanford 

Senior Vice President and Manager of FAS 
Due Diligence Committee Chair 
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2850 


Memorandum! 

To: CMG Risk Review Oversight Committee 

Cc: CMG Risk Review Subcommittee 

From: Karen Chovan, Financial Advisory Services 

Date: September 3, 1999 

Subject: Meeting Minutes of September 1 


Hie CMG Risk Review Oversight Committee (“committee” or “OC") met on Wednesday, September I. All seven 
members — Vic Albrecht, David deGorter, Ed Glass, David Hebner, Greg Jardine, Dan Prickett and Diane Stanford 
— • attended. 

The meeting's agenda was discussed and the committee approved the minutes of the July 29 meeting. Afterwards, 
Senior PFC Advisor and CMG Risk Review Subcommittee (“suln ommittee” or "SC') member Tom Newman presented 
an overview of an enhanced investment strategy for OC vote to be able to present it to selected First Union clients. 
KPMG brought the BLIPS strategy (referred to hereafter as the “Alpha" strategy) to First Union and has proprietary 
rights to the strategy. Alpha had been evaluated at die August 12 subcommittee meeting and approved at its August 26 
meeting. 

Before the Alpha strategy was discussed, each member of the committee stgoed a confidentiality agreement at KPMG’s 
request. In general, signing the agreement confirmed the understanding that committee members would hold 
information about the strategy in the strictest of confidence and specific details of Alpha would not be discussed 
outside of the meeting. 

Tom presented a detailed analysis of Alpha and the committee discussed specific features of the strategy at length. 
(Please refer to the packet of information prepared h Tom Neuman and presented at the meeting for a list of 
critical points regarding Alpha.) The majority of OC questions surrounded understanding the tax code and the 
three-tiered investment process of Alpha. 

Highlights of the Alpha discussion: 

• The Alpha strategy is a highly leveraged investment strategy that could be used to generate either a capital 
gain offset or an ordinary income offset. 

• The strategy is to be considered only for individuals with more than $20 million in capital gains or ordinary 
income in either 1999 or future year. It is not suitable for use by partnerships. 

• Tom described the financial and investment risks that would be associated with a client's initial investment 

• The strategy is supported by a tax opinion of “more likely than not" written by KPMG. 

• First Union’s fees would be determined and outlined in an engagement letter entered into directly with the 
client and would approximate 50 basis points for non-KPMG clients who implement the strategy (minimum 
fee amount of $100,000) and 25 basis points for existing KPMG clients (minimum fee amount of $50,000). 
An exact fee for each client would be detailed in each engagement letter. 


Permanent Subcommittee on Investigations i 
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Page2of3 

• Deutsche Bank provides the nonrecourse loan to the investor in the strategy and Presidio serves as the 

investment advisor. 


When discussion concluded, members of die committee immediately and unanimously approved the strategy. 

• Tom reiterated that KPMG and First Union do not want to overexpose this strategy and it was agreed that 
written information about the strategy should not be distributed widely. The OC agreed that the number of 
clients shah be limited and the number of senior advisors within financial Advisory Services who can present 
the strategy to clients shall remain limited. Approved CMG contacts authorized to discuss die strategy 
include: Ted Beringer, John Castrucd, lisa FeatherngiB, Barry Levin, Bob lipsey, Jeff Martin, Torn Newman, 
Al Pierce, Teri Salhvasser, Roger Scheffei, Diane Stanford and Rick Simonetti. 

• The committee agreed that the strategy would be referred to as Alpha internally. 

• The committee discussed that an individual might want to borrow the amount that he or site would invest in 
the transaction, and that the PCG credit underwriters might request information about the strategy before 
approving the loan. It was agreed that without disclosing spedSc details of the strategy, Greg Jardine will 
serve as a contact for the credit underwriters in order to give them comfort that he has seen and understands 

' the strategy. The borrower would need to stand on his or her own merits for the loan. 


As the subcommittee representative, Tom then reported on the August 26 SC meeting where Joel Bunkley presented 
two strategies for voting consideration — the IRA and ATT strategies. Both strategies are internal strategies designed 
by Joel (as opposed to external strategies such as KPMG's Alpha strategy) . 

It was decided by the SC that though near completion, the IRA strategy is not a final product and is not ready to be 
presented to the OC. The strategy carries a tax opinion letter from the law firm of Foley Lardner; however, specific 
third-party participants are yet to be arranged. Once these parties are agreed upon, Joel will bring the strategy back 
to the SC for approval and move to proceed to the OC for final vole. 

Tom approached the OC for general clarification and guidance on SC responsibilities regarding issues brought up in 
discussion of the ATT strategy. 

Discussion points included: 

• If a First Union individual, in this case Joel Bunkley, conceives a strategy on his own and brings it to the 
committee, what due diligence responsibility does the SC have in lieu of a third-party originator not being 
involved? If the SC feels it does not have the expertise on the committee to render an opinion or 
recommendation, who should bear the cost of obtaining more information — the individual proponent’s 
business unit, subcommittee budget monies, the business unit that’s going to benefit from the implemented 
strategy? 

• Specific to ATT, the strategy carries an opinion letter from the law firm of Franklin Montgomery. However, 
the SC determined there was insufficient detail from a due diligence perspective to support the opinion letter, 
(e.g. no outlined analysis, judicial citing or tax cases to back up the opinion). Joel is familiar with the 
strategy, is comfortable with the opinion letter, and said it would be costly to engage the law firm to provide 
detail supporting the opinion letter. Without resolving who would ultimately bear the cost of the attorney’s 
bill, the SC asked Joel to investigate the cost and report back to the committee given that members did not 
feel comfortable voting on the strategy without the supporting documentation. 
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• The OC confirmed that Joel should obtain an estimate on the cost of providing a detailed opinion letter and 
analysis to present to the SC. It also was agreed that Ed Glass would speak to Joel about the necessity to 
expedite this request from Franklin Montgomery and present the strategy to die SC and ultimately the OC for 
decision and resolution. 

* Discussion revolved around whether Joel should be presenting the ATT strategy to clients and prospects 
before it is an approved First Union strategy. It was agreed that he can continue as usual for the short-term 
(30 days) given dial the strategy was conceived before the committee approval process had been 
implemented. However, it also was agreed that information needs to be obtained qnicldy and in a 
reasonable timeframe in order for the SC and OC to measure risk, form an opinion and take a vote on the 
strategy. It was agreed that the strategy can not continue to be presented on an indefinite basis. If the 
necessary information is not obtained within the 30-day time parameter, the OC will discuss further whether 
to suspend its recommendation to continue to offer the AIT strategy. 


David deGorter raised the issue of how the committee is defining a strategy and what parameters surround which 
strategies need to be presented to the committee process for review. (i.e. What's a fee? Is a commission a fee?) 

• The OC agreed that if a tax preparer would request a tax opinion letter regarding a particular strategy before 
he or she would sign the tax return, then the strategy would be deemed one that needs to be presented to the 
committee. This guideline defines a strategy from an income tax perspective. 

• It was agreed that this topic merits further discussion from an estate tax perspective. 


The committee will not meet again until the subcommittee reports that additional information has been provided for 
the IRA and ATT strategies and that the SC is ready to present the strategies to the OC for review. However, if no 
further information about the strategies has been reported back to the SC within 30 days, an OC meeting will be 
called to address the status of continuing to sell the ATT strategy. 
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Memorandum 


To: CMC Risk Review Oversight Committee 

Cc: CMG Risk Review Subcommittee 

From: Karen Chovan, Private Capital Management 

Date: June 12, 2000 

Subject: Meeting Minutes of June 2 


The CMG Risk Review Oversight Committee ("committee" or “OC") met on Friday, June 2. Vic Albrecht, Greg 
Jardine, Dan Prickett and Peter Welber attended. Tom Newman from the Risk Review Subcommittee 
(“subcommittee’’ or "SC”) joined the meeting as well as Mitch Barbee and Joe! Bunkley from Private Capital 
Management 

Agenda discussion items included: 

A. IRA/Qualified Plan Strategy 

B. Charitable FLP Strategy 

C. S-Corporation Charitable Contribution Strategy 

D. Custom Adjustable Rate Debt Strategy 

E. Miscellaneous Administrative Items 

A. Joel Bunkley provided an overview of the IRA/Qualified Plan Strategy. The subcommittee had approved the 
strategy to submit to the OC under two conditions — 1) that the tax opinion letter be expanded to include all 
qualified plans and 2) that Joei/the committees receive the Legal Division’s position and guidance whether First 
Union can act in any capacity other than custodian of the account under ERISA rules. Preliminary indications are 
that FTU would not be able to present the strategy to clients of IRA accounts where FTU acts in a fiduciary 
capacity (i.e. makes investment decisions in the account). 


Both Franklin Montgomery and Foley & Lardner have written a “more likely than not" opinion on t! 
strategy. Joel is working with Foley & Lardner to obtain an updated opinion that is inclusive of all 


• Dan asked about the various roles First Union could serve for the client in addition to being the 
proponent of the strategy, Other than providing planning services for the client, the company could 
receive additional investment management and insurance business (investment management inside the 
insurance component as well) and might serve as trustee. 

• Fees generated for the planning side are in the $20,000 net range ($30,000 charged to the client, with 
about $ 10,000-$ 1 2,000 of built-in costs) . Target plans are in the $ 1 million-$2 million range. 

When discussion concluded, all voting members in attendance approved the strategy under the same conditions 
as the subcommittee. 
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Joel will follow up with First Union’s Legal Division to solicit its ERISA position. Vic Albrecht will review Legai's 
response and QC approval to offer the strategy to first Union's IRA clients where FTU is acting in a fiduciary 
capacity is conditioned on Vic’s final okay after review of Legal’s position. Joel can start working with clients 
who have IRA balances held by other institutions now, as well as Fill IRA custodial accounts. 

The committee requested for Joel to come back to the committee meeting in three months with an update on the 
strategy. 


B. Secondly, Tom presented the Charitable Family Limited Partnership for the OC’s consideration. The strategy 
carries a “more likely than not” opinion by KPMG. Please refer to tbe handout Tom provided at the meeting 
for specific technical detail regarding tbe strategy. 

• The strategy has both income and estate tax benefits and allows clients to fulfill their charitable intent 

• Tom pointed out that First Union is not making any economic representations to the client. KPMG 
handles all presentations of that nature. 

• An independent third-party appraiser should perform valuations of the limited partnership interests and 
KPMG will not serve as the appraiser for clients implementing the technique through them. The OC 
discussed whether First Union’s valuation group could perform the appraisals and ultimately agreed that 
given such a small revenue potential for the risk involved, that the internal valuation group cannot be 
involved. 

• First Union fees typically are $20,000-$50,000 on the minimum $ 10 million deal. 

• Upon approval, the strategy would be offered through PCM’s Senior Financial Planners. 

At the end of discussion, the OC unanimously approved the strategy to offer to First Union clients with the 
stipulation that the internal valuation group cannot perform the valuations. 


C. The next strategy Tom presented was the S-Corporation Charitable Contribution Strategy. Please refer to tbe 
handout Tom provided at tbe meeting for specific technical detail regarding tbe strategy. 

• The strategy is suitable for closely held S-Corps,, which preferably have only one or two investors. The 
S-Corp. must generate at least $5 million in ordinary income on an annual basis. 

• This is a KPMG strategy and it would like to do 50 deals, then shut down the strategy in July. The 
strategy may be resurrected later in the year. 

• First Union’s fees would be a minimum of $ 1 00,000 (20% of the total fees to client) . 

• Upon approval, the strategy would be offered through PCM’s Senior Financial Planners. 

• The committee discussed that the Commercial segment might have a high interest in this strategy and 
that it potentially could be a good partnering arrangement between Commercial Banking and CMG. 

Greg Jardine and Tom Newman will arrange a meeting with Tom Pacer to explain the strategy at a broad 
level. 
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The OC voted unanimously to approve offering the strategy to First Union clients. 


D. The last strategy Tom presented was the Custom Adjustable Rate Debt strategy (CARD). Please refer to the 
handout Tom provided at the meeting for specific technical detail regarding the strategy. 

• The strategy is offered through a “new” provider, meaning not one with which the financial planners in 
PCM have ever worked. David LaDow from Capital Enhancement Advisors and Roy Hahn from Chenery 
Associates are the parties involved. 

• The strategy is supported by a tax opinion of “more likely than not" written by the firm of Brown & 
Wood. 

• The tax benefit of the strategy is to generate an ordinary loss or capital loss. 

• The strategy involves a credit facility and the committee discussed whether First Union could art as 
Sender. Ultimately, the committee decided that more information is needed before First Union could 
decide on the lending decision with respect to this strategy. 

• Upon approval, the strategy would be offered through PCM's Senior Financial Planners. 

After assessing the various risks associated with the CARD strategy, the committee voted to delay a decision on the 
strategy until David LaDow and/or Roy Helms can attend a future OC meeting to present the strategy and answer 
questions. Everyone agreed that a face-to-face meeting with these new providers would be worthwhile and Tom 
wall try to coordinate. 


E. Lastly, a motion was made to schedule monthly OC meetings to avoid too many agenda items at any one meeting. 
The committee voted in favor of the monthly meetings. Tom will speak with Caroline Upton about coordinating 
and setting the dates for the next several meetings. 
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First Union National Bank 

NC1220 

301 South Tryon Street. M-2 
Charlotte, North Carolina 28288 1220 
704 374-2848 
Fax 704 374-3119 


Thomas D. Newman 

Vice President 
Senior Advisor 

Persona! Financial Consulting 


December 29, 1999 


VIA FAX 704 [ Redacted by Permanent Subcommittee on Investigations 


Redacted by 

Permanent Subcommittee 
on Investigations 


Dear [ Redacted by Permanen t Subcommittee on I nvestigations | 

Earlier this year, we brought to your attention a transaction referred to as the Bond & Option Sales 
Strategy (“Boss"), developed by Pricewaterfaouse Coopen LIP (“PwC") and The Private Capital 
Management Group, LLC (“TPCMG"). PwC indicated that the BOSS structure might provide 
certain tax benefits that would be attractive to individuals like you. We understood that, unless a 
change in the law occurred, PwC would provide you with an opinion after dosing with "more likely 
than not" assurance on substantive tax issues related to BOSS and "will not" assurance on the issue 
of penalties. 

After reviewing BOSS with your personal advisors, you entered into a BOSS transaction. In 
connection with that transaction, First Unioa earned a fee as a selling agent 

Since the transaction, the IRS has issued U.S. Treasuiy Notice 99-59. We understand that PwC has 
not issued to you the opinion that you and we anticipated. We also understand that PwC wlnot 
be issuing the opinion. Although we have had conversations with PwC and TPCMG, we cannot 
predict the ultimate resolution of this matter. Once again, if you have not already done so, we 
strongly urge you to consult your personal tax advisor so that you consider your options and take 
any steps that you feel are appropriate. 

Because you a valued customer of First Unioo,we wanted to give you this update and to let you 
know that today we are voluntarily returning all fees as selling agent that First Union earned on your 
BOSS transaction. We wJB do so by directly depositing those fees into your personal CAP account 
no. 4000371848. 

Sincerely, 


Thomas D. Newman 
Senior Advisor 
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Redacted by Permanent 
Subcommittee on Investigations 


April 6, 2001 

Mr. Thomas D. Newman 

Managing Director, Financial Planning 

Capital Management Group 

First Union National Bank 

401 South Tryon Street, Second Floor, NC 1220 

Charlotte, North Carolina 28288-1220 

Re: Engagement of First Union National Bank to provide financial advisory services. 

Dear Tom: 

I am confirming our conversation with Sandy Spitz of last Friday. Sandy is a past partner with 
KPMG Peat Marwick, LLP (“KPMG") which firm has been previously employed for the 
purpose of providing tax advice regarding the subject matter of this letter. Mr. Spitz is now in 
the employment of First Union National Bank (the “Bank”). The subject of the conversation 
was to once again inquire regarding the Legal Opinion of the Investment Strategy as set forth in 
the Engagement Letter between R.B.R.& S.T. Partnership (the “Partnership”) and the Bank 
dated July 7, 1998 (the “Engagement Date”). 

The Bank prior to the Engagement Date introduced the Partnership to the investment- 
counseling firm of QA Investments of Seattle Washington (“Quadra”). The Bank and Quadra 
together presented an Investment Strategy (the “Strategy”) to the Partnership winch involved 
the organization of an off shore partnership with a foreign entity for the purpose of making 
investments in foreign corporations. The Bank and Quadra represented the Strategy as having a 
foremost potential to make a significant profit white having in a circumstance or situation of an 
investment loss a significant income tax advantage. The Bank and Quadra represented that they 
would assist the Partnership in its later efforts to engage the services of an independent 
accounting firm to provide the Partnership with tax advice and opinion which would address 
the Partnership’s concerns pertaining to Internal Revenue Code Section 6662. 

The Bank and Quadra represented that they would cause to have issued in a timely manner to 
the Partnership a Legal Opinion of the Strategy which could provide the Partnership with a 
defense in the event that the whole or certain aspects of the Strategy were ever challenged by 
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the Internal Revenue Service (the “IRS”) or in the event that the tax returns of the Partnership 
were examined as regards the transactions of the Strategy. The Legal Opinion was to be issued 
by the law firm ofPillsbury, Madison & Sutro. LLP, its successor being: Pilisbuiy, Winthrop. 
LLP. The Bank and Quadra even supplied Partnership council with a sample draft opinion. 
Needless to say the Partnership does rely upon its receipt of the reference Legal Opinion and 
did rely upon the representations made regarding receipt of same in arriving at ks decision to 
engage the services of both the Bank and Quadra. The Partnership would most likely not have 
invested in the Strategy in the absence of these representations. To the best of its knowledge at 
no time has the Partnership ever received a Legal Opinion from the law firm referenced nor 
does the Partnership have any knowledge of the existence of such a Legal Opinion. 

The Partnership did receive an unsolicited tax opinion dated October 8, 1 999 from 
Price waterhouseCoppers (“PWC”). The Partnership considers the PWC opinion to be 
damaging and has taken exception to same in that it makes statements and asserts foots which 
are grossly false and which would mislead the IRS regarding the purposeful intentions of the 
Partnership. The Partnership has repeatedly faded in ks attempts to open a dialogue with PWC 
regarding this opinion and has been otherwise unable to discover any information regarding its 
engagement. The PWC document does, however, make reference to certain information (the 
content of which is unknown to the Partnership) that it claims was received from both the Bank 
and Quadra and used in the formulation of its opinion. The Partnership has not engaged PWC 
on ks own behalf or otherwise agreed to accept the PWC opinion as a substitution of the Legal 
Opinion that the Partnership was to be provided by Pillsbury, Winthrop. LLP. 

At this time the IRS is examining the tax returns for the year 1998 of the Partnership. The 
Partnership has been requested in the latest Information of Document Request to furnish the 
IRS with any legal opinions or tax advice, which k has been provided regarding the Strategy 
transactions. While the Partnership may decided to claim privilege as to the tax advice it 
received from ks engagement of KPMG and the opinion of PWC, the Bank cannot conclude 
that it would likewise claim privilege of a Legal Opinion designed to assert a defease if such 
were in its possession. 

The Partnership is informed and believes that the statement in the PWC opinion letter 
pertaining to the involvement of the Bank and Quadra in the formulation of ks opinion would 
extend the rights of privilege as provided by Internal Revenue Code Section 7525 to include 
both of these parties along with Mr. Spitz being a previous employee of KPMG. 

Best Personal regards. 


Sii)der£/y 
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Cc: Sandy Spitz 
Steve McCord 
Sheldon Fay 
Norman Bontji 
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Intt. jffice 
Memorandum 


Date: 

May 25, 1998 


From: 

Diane Stanford, SVP and Manager 
Financial Advisory Services 
Charlotte NCI 150 




To: 

Ted Beringer, MidAtlantic 


Re: 

KPMG Tax Strategies 


Ted, I thought I’d write to confirm our discussions by phone on Friday regarding the 
alliance that FUNB has with KPMG/Peat Marwick on offering Enhanced Investment 
Strategies (Tax Strategies) to selected clients and MidAtlantic’s role in that process since 
there was some confusion regarding the role of MidAtlantic when FUNB clients are 
involved. 


As we discussed, whenever a FUNB client is involved, whether by referral to 
MidAtlantic from an internal FUNB refenal source (ie: Commercial Banker, Trust 
Specialist, etc) or from a cold call by MidAtlantic on a FUNB client, the MidAtlantic 
Advisor MUST ALWAYS introduce one of the Personal Financial Consulting (PFC) 
Senior Advisors (Rudolph, Castrucci, Martin, Newman) to the client first. The PFC 
Senior Advisor will then involve KPMG and the outside investment advisor (such as 
Quadra or Presidio) and will stay involved in the transaction through closure. We will 
take our planning fee on the transaction and will pay MidAtlantic a referral fee in 
accordance with the November 1997 Referral Agreement guidelines. 

In a rare situation you may identify a client that does not want to either work with 
FUNB or with KPMG. On a case by case basis, you and I will talk through each 
situation to arrive at the best way to handle the transaction. No PFC Sr. Advisor or 
KPMG point of contact will be excluded until both parties have agreed to the proper 
approach. 


Non FUNB clients: 


When MidAtlantic identifies an Enhanced Investment Strategy prospect for any Non 
FUNB clients, we strongly suggest that the MidAtlantic Advisor always use Sandy Spitz 
in the Charlotte, KPMG office as the first point of contact for the strategy opportunity, 
rather than go directly to the outside investment advisor or to another KPMG office. In 
these situations, no PFC Senior Advisor is required to be involved. 

Ted, I hope this clarifies any confusion that may have arisen on previous transactions. 
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Please be sur*. j share this information with your staffs J I will do the same. As 
always, do not hesitate to contact me with any questions at 704-383-6800. 


Cc: Dan Prickett, FUNB, Charlotte, NC 
Sandy Spitz, KPMG, Charlotte, NC 
John Castmcci, FUNB, Summit, NJ 
Lisa Rudolph, FUNB, Jacksonville, FLA 
Jeff Martin, FUNB, Charlotte, NC 
Tom Newman, FUNB, Charlotte, NC 
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Capital Management Group 
Enhanced Investment Strategy Series 
Overview 


What? CMG has entered into agreements with outside investment advisors in order to 
bring leading edge investment techniques to First Union customers (and prospects). In 
many cases the investments are “tax advantaged;” in all cases the investments are of a 
proprietary nature that demand complete confidentiality on the part of ail parties 
involved, especially First Union employees participating in any aspect of the 
investment strategy. In order to maintain this relationship and protect the interests of 
First Union and its customers and all other parties affiliated with these transactions, CMG 
has developed a strict policy for taking these investment strategies to First Union 
customers. 

Through this relationship CMG expects to release several different investment strategies 
each year. Due to the unique, leading edge, and often aggressive nature of these 
investment strategies, each investment strategy will be released as a special package and 
its utilization by First Union customers will be closely controlled. It is expected that many 
of the investment strategies will have a limited life; CMG will communicate when 
investment strategies are “turned on,” by distributing an information package, and CMG 
will communicate when investment strategies are “turned off,” in writing with applicable 
effective dates. 

Who? As part of this relationship, KPMG Peat Marwick LLP will serve as the “Tax 
Strategist and Consultant” with respect to all the investment strategies to protect the 
interests of First Union and its customers. In addition to KPMG there are several outside 
investment advisors that specialize in developing investment strategies. These investment 
advisors will develop new investment strategies, present them to KPMG and upon 
approval and packaging, will be distributed to First Union personnel for release to 
customers. For some investment strategies, outside counsel may be involved in providing 
“tax opinion letters” depending upon the facts and circumstances. You have the 
opportunity to participate in marketing these investment strategies to First Union 
customers based on the appropriate information package. 

How? Release of these new enhanced investment strategies will proceed as follows. 

First, you will receive an information package that describes an investment strategy, when 
you can market it, and how you can market it. Second, you can meet with customers to 
determine their interest in the investment strategy. Third , to the extent you believe you 
have an interested, qualified candidate, you must then contact a Senior Consultant of the 
CMG Personal Financial Consulting Group who will meet with the customer to ftrnher 
explore applicability of the investment strategy and prequalify them for further meetings 
with KPMG and if applicable, the outside investment group. Prior to involvement of 
KPMG, there will be no detailed descriptions or explanations of the investment strategy to 
the customer. When detailed explanations begin, the attendance of such meetings will be 
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limited to the customer, the CMG Personal Financial Consultant, KPMG, and if applicable 
the outside investment advisor. As a lead-in to the detailed explanation of the investment 
strategy, the customer will be questioned about their knowledge of the transaction (which 
should not differ from your information package) and asked to sign a confidentiality 
agreement. To the extent that the investment strategy is “entered into” with the customer, 
you are eligible for a commission as described in your information package. To the 
extent your disclosure to the customer or anyone else with the respect to the 
investment strategy exceeds the information contained in your package, your 
commission wiil be forfeited and you will be precluded from participating in any 
other enhanced investment strategies . 

When? Enhanced Investment Strategies # 1 (named Alpha) and # 2 (named Beta) are 
ready for the market now; information packages for each are attached to this overview. 

Before you are eligible to review the enclosed information packages (or discuss them 
with anyone) you must sign the enclosed confidentiality agreement and return it to 
Terry Hesseling of the CMG Personal Financial Consulting Group. If you are 
unwilling to sign the agreement, the package should be returned to her as well. 

If you have any questions with respect to this program, you are requested to direct them 
to Dan Prickett of the CMG Personal Banking Group. 
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Financial Advisory Services 
Enhanced Investment Strategies 
Risk Management Process/Due Diligence Committee Meeting 


The following summarizes the Due Diligence Committee meeting held on Thursday April 22 
through Friday April 23, 1999. 

Present for the meeting were: Diane Stanford (Friday), Vic Albrecht (Thursday), Jeff Martin, 

Tom Newman, John Castrucci, Roger Scheffel , Ted Beringer (sitting in for Barry Levin) and 
Lisa Fcathemgill. 

The primary purpose of the meeting was to hear presentations by KPMG (Thursday) and 
PricewaterhouseCoopers (Friday) regarding strategies for Committee consideration. A copy of 
the agenda is attached. 

KPMG 

Present from KPMG were Sandy Spitz and Jeff Eischeid. Sandy answered questions regarding 
their proposal to be a strategy provider, specifically regarding fee sharing and internal overlap. 
Regarding a fee sharing arrangement, Sandy stressed that KPMG and FUNB can never appear to 
be involved in a joint venture. The two organizations must always be independent, due to the 
audit relationship. Thus, we cannot receive a fee based on a percentage of assets nor can KPMG 
pay FUNB as fee when involved with a mutual strategy client 

Sandy explained that KPMG’s Department of Professional Practice will support an arrangement 
with FUNB in which the fee KPMG would have charged if working without FUNB is divided 
between the organizations based upon the amount of work each party will provide in order to 
effect the strategy. Each organization must provide the client with a separate engagement letter 
delineating their roles and responsibilities as well as respective fees. Sandy feels that this 
arrangement should be more amenable to local partners since the portion of the fee taken by 
FUNB reflects work done by FUNB (rather than their staff). Sandy gave an example of a fee 
split 80% of KPMG and 20% to FUNB, based on respective work. 

Sandy presented three proprietary strategies and two techniques that do not carry tax opinion 
letters. The proprietary strategies were: TRACT (Taxpayer Relief Act Charitable Trust), a 
diversification strategy; CREW (Corporate Retained Earnings Withdrawal), an ordinary income 
strategy and IDV (Investment Diversification Vehicle), a diversification strategy. Sandy also 
mentioned that KPMG should have a replacement for FLIP/OPUS in the near term, hopefully 
being approved that day. 

Regarding 3 rd party due diligence, Sandy indicated that KPMG conducts a FBI-like investigation 
of the organization. In addition, KPMG evaluates the size of their relationship with the 3 rd party 
as compared to the size of the organization’s other relationships. Their goal is to be a primary 
relationship in order to receive timely service. 

Jeff explained that the marketing of strategies depends of the type of structure, particularly 
whether it is a tier 1 , 2 or 3 structure. Tier 1 strategies are fairly common and do not require 
confidentiality agreements. Tier 2 strategies provide more value and exposure of the white paper 
is limited to PFC partners. KPMG will typically close 20 to 50 transactions of a tier 2 strategy. 
Tier 3 strategies are very aggressive and very high value. The firm limits exposure of these 


I Permanent Subcommittee o a Investigations 

^^EXHHHT#14ni__ 


SEN-014588 




2866 


strategies to a very limited number of partners and clients. Jeff indicated that we should call him 
directly if we have tier 3 prospects (specifically for an advanced CREW strategy). 

With regard to audit support, Jeff indicated that he would be flexible. If audit support is a 
significant issue, he may concede to a number of hours or other arrangement 

After Sandy and Jeffleft, the committee (ex-Vic who left after KPMG)discussed several issues. 
First, Ted explained that FBA has done several of the TCLAT/ICLAT structures. Further, since 
these techniques do not carry opinion letters, we agreed they do not meet the criteria of a 
“strategy”. Second, we discussed the fee arrangements with KPMG. AU agreed that flexibility 
needs to be available to determine the split between FUNB and KPMG. A range of 20% to 40% 
to FUNB should be agreed to with Sandy. Also discussed was that clients which have engaged 
FBA or PFC will probably rely more heavily on FUNB, thus the fee should be higher in these 
situations. Finally, the committee hopes to see better local office cooperation within KPMG 
when approaching mutual clients. The local partners should recognize that FUNB brings KPMG 
into a meeting with a prospect and receives no referral fee. Yet, KPMG has no requirement to 
bring FUNB to a meeting with the mutual client. 

PWC 

Present from PWC were Michael Schwartz, Bill Pepper and Kevin Kops. Michael indicated that 
the strategies being presented were 99% through internal review and should be approved shortly. 

The Basis Offset Strip Strategy (“BOSS”) strategy minimizes ordinary income and/or capital 
gains. Bill walked us through a sample client presentation. The minimum size is $20 million. 

The strategy should be in place by July to give as much time as possible between the steps of the 
strategy. This strategy will be a tax shelter due to the high level of leverage. 

The BOSS strategy requires significant participation from The Private Capital Management 
Group (TPCMG). This is the entity created by Ralph Lovejoy and David Smith. A lengthy 
conversation ensued due to the Senior Advisors’ lack of comfort with Ralph’s history for follow 
through. Michael agreed to talk to Ralph/David regarding back office support He also indicated 
that he could provide an alternative firm for tire bond management if we could not get 
comfortable with the capabilities of TPCMG. 

The Private Annuity Company Transaction (“PACT”) is an estate freezing technique. The 
minimum size is $20 million. Kevin walked us through a sample client presentation and 
answered questions. This strategy requires several parties for implementation, including an 
insurance company, which is yet to be identified. Michael indicated that they were in the midst 
of discussions with a couple of large insurance companies with offshore subsidiaries. This 
strategy also provides deferral of income tax. The total fee is 4% of the amount contributed to the 
PAC. 

We briefly discussed fees. PWC cannot pay us directly. Rather, our fee is paid by one of the 3 rd 
parties involved m the strategy (e.g., Quadra, UBS, and TPCMG). We decided to continue 
pricing strategies in which we are working with PWC as 50 basis points of the amount the client 
is offsetting. We questioned whether we should place a cap on our fees. The Senior Advisors 
would like to lift the $100,000 cap. This was tabled until the phone call on April 27. 

Diane L. Stanford 

Senior Vice President and Manager of FAS 
Due Diligence Committee Chair 
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Datei Tuesday, 19 May 19y8 12:52pm ET 
To: Ed. Glass, Jack. McCarthy 

Cc: Dan.Prickett, LI SA . RUDOLPH , JOHN . CASTRUCCI , Jeff. Martin, TOM. NEWMAN, 

HAL. CLARKE 

From: DIANE. STANFORD 

Subject: IMPORTANT UPDATE- TAX STRATEGIES 

As you know, on a case by case and fairly confidential basis, we've entered 
into an agreementwith KPMG to offer proprietary tax strategies to selected, 
qualified clients. We have agreed to a process that requires that our 
Personal Financial Consultant Sr. Advisors {Castrucci, Rudolph, Newman and 
Martin) be introduced to the client FIRST and then after making a further 
assessment of the client's qualification, will bring in KPMG. It is our 
understanding that our ability to be paid a planning fee (which is generally 
in the range of $100,000) is dependent upon this agreement with KPMG. We have 
been made aware of some instances where Trust Specialists and/or Trust admin 
are going directly to Quadra, cutting out KPMG AND our planners. PLEASE 
COMMUNICATE TO YOUR SENIOR PEOPLE THAT A PLANNER MUST BE INVOLVED IN THIS 
PROCESS TO ENSURE THAT OUR ONGOING RELATIONSHIP AND AGREEMENT WITH KPMG 
IS PRESERVED. This also cuts down significantly on our liability as our 
planners use an engagement letter, with specific language that limits FUNB's 
exposure on any transaction. We want to ensure that we are uniformily 
mitigating our risk. Please communicate this to your team. This process does 
NOT impact their incentive compensation, in fact guarantees that FUNB will be 
paid for the transaction and will ensure their IC as well ... .Thanks 
( end of letter ) 


Permanent Subcommittee on Investigations 
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cmg 


CAPITAL MANAGEMENT GROUP 


TO: Gail Fagan DATE: December 17, 1999 

FROM: Diane StaofonM^ RE: BOSS 


The purpose of this memo is to provide some background on First Union’s involvement 
with Enhanced Investment Strategies which could possible help First Union’s position 
in the recovery of any fees which may potentially be rebated to clients as a result of 
PWC’s failure to follow through on its commitment to provide a tax opinion letter on 
BOSS. 

The Financial Advisory Services Group (FAS), specifically the Personal Financial 
Consulting Group within FAS began introducing Enhanced Inves tment Strategies 
(“Strategies") to qualified First Union clients under the direction of rnypredecessor, 
Ralph Lovejoy in 1997. Ralph left First Union in April 1998 to join Quadra 
Investments and later TPCMG. Both firms have been heavily involved in the creation 
of leading edge strategies. 

When I was appointed manager of FAS in April 1998, Personal Financial Consulting 
was in the process of being introduced to certain strategies offered by KPMG. KPMG 
was offering these strategies through Quadra Investments. The law firm of Pillsbury 
Madison had written a tax opinion letter on both, but we warned a Big 5 firm to write 
one if we were going to consider introduction of these strategies to any of our clients. 
As the year progressed, KPMG could not reach a decision as to whether or not to write 
the tax opinion letter on each strategy so Quadra (Ralph Lovejoy) introduced us to 
PrkeWacerhouseCoopers, who was also familiar with both strategies and had been 
writing a lax opinion on them 

As 1 learned more and more about these strategies, it was evident that a due diligence 
process needed to be established to more formally evaluate and select which strategies 
and/or strategy providers should be considered before introducing any strategies to 
future clients. As a result, i n early 1999 we established a Due Diligence Comm ittee 
(see a ttached) and sent an RFP to contac ts ate or our internal parnrrcjjjfhj^ Union 
had with four of the five Big 5 firm s, (see attached). We met with these firms 
(KPMG, PWC, Deloittc & Touche and Anhur Andersen) and received formal 
responses from KPMG and PWC indicating their iiuerest in presenting their strategies 
to the newly formed Due Diligence Committee. After review of each strategy and 
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Page Two 


strategy provider (including review of both financial and non-financial facts), the 
committee approved KPMG and PWC as strategy providers on April 9, 1999 and, the 
use of three strategies for 1999, one of which included BOSS. For each strategy 
reviewed and approved by the committee, the strategy provider agreed to write a tax 
opinion of at least “More likely than not". 

The BOSS strategy was presented to Ac Due Diligence committee on April 23, 1999 
and was approved by the committee on April 27, 1999. From the onset, PWC agreed 
to write a tax opinion letter on the strategy and in accordance with guidelines 
established by the Due Diligence Committee, agreed to be present at every client 
meeting, which they have done. Mike Schwartz, the partner in charge of PWC’s 
strategy group had verbally guaranteed to provide every client a tax opinion letter, from 
PWC on BOSS. The structure of the transaction changed several tiroes (with a focus on 
increasing the economic value of the transaction) since it was first introduced to the 
Due Diligence Committee so that Mike Schwanz could receive approval from PWC's 
strategy committee to write a tax opinion letter on it. For all First Union client 
introduced to the transaction, the roles for FUNB, PWC and TPCMG in the sales 
process were defined as follows: 


FUNB : Careful screening of clients referred to us by internal partners to ensure they 
are qualified before introducing PWC and TPCMG. 

PWC : Fully explaining the tax implications of the transaction to the client. 

PTCMG: Fully explaining the economics of the transaction to the client and manage the 
ongoing transaction after closing. 


fees totaled 


Thercarel$ clients with a value notional value of $485,500,000. 
Q2.427.500N 



Cc: Dan Prickeu 
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First Union • South Carolina Sidney B. Tate 

SC8000 President 

Post Office Box 1329 

Greenville, South Carolina 29602-1329 

864 255-8280 


November 12, 1998 



You've been a friend and a good customer of ours for years, and for 
that I am always thankful. However, in talking with Mauldin recently, 
I was pleased to hear that our relationship has grown even more with 
your participation in our Capital Gains Investment Strategy — thank 
you, my friend! 

Walt, I also want to thank you for serving on our Board here in 
Greenville — this means a lot to me personally, and I know that Bill 
Boswell also appreciates the support you give us. 

Hope you are doing well! We are past due for a "catch up" session — 
Fll be in touch to see if we can find a time to get together. 

Best personal regards, 







2871 





2872 




2873 




2874 














2875 


STATEMENT FOR THE HEARING RECORD 


AVI-YONAH TESTIMONY FOR HEARING ON TAX SHELTERS 
US SENATE PERMANENT SUBCOMMITTEE ON INVESTIGATIONS 
NOVEMBER 18, 2003 


My name is Reuven S. Avi-Yonah. I am the Irwin I. Cohn Professor of Law and Director 
of the International Tax Master of Law Program at the University of Michigan Law 
School. I hold a JD (magnacum laudel from Harvard Law School and a PhD in History 
from Harvard University. I have 1 5 years of lull and part time experience in the tax area, 
and have been associated with or consultant to leading law firms like Cravath, Swaine & 
Moore and Wachtell, Lipton, Rosen & Katz. I have also served as consultant to the US 
Treasury Office of Tax Policy and as member of the executive committee of the NY State 
Bar Tax Section. I have published eight books and 40 articles on various aspects of US 
domestic and international taxation, and have ten years of teaching experience in the tax 
area (including basic tax, corporate tax, partnership tax, and international tax) at Harvard, 
Michigan, NYU and Penn Law Schools. 

For preparing this testimony, I have examined materials on the so-called “SC2” 
transaction prepared and marketed by the “big four” accounting firm KPMG. In my 
opinion, the SC2 transaction is an abusive tax shelter. 

The essence of the SC2 transaction is as follows: KPMG identified an individual owner 
of an S corporation that earned at least $3 million per year. In the transaction, the S 
corporation first issued the shareholder non-voting stock amounting to 90% of its total 
outstanding shares (e.g., 900 shares if the shareholder had 100 shares of voting stock). 

The corporation also issued the individual warrants entitling him to receive in the future a 
very large number of additional voting stock. 

Thereafter, the individual shareholder contributed the non-voting stock to a tax-exempt 
entity that is exempt from the unrelated business income tax (“UBIT”), such as a 
municipal pension plan. The tax-exempt would hold the stock for a period of 2-3 years, 
during which no distributions would be made on the stock. Thereafter, the tax-exempt 
was entitled to require the S corporation to redeem its stock at its then fair market value. 

If the fair market value of the stock declined, however, the individual made a pledge to 
make up the difference through an additional contribution to the tax-exempt. 

The intended tax consequences were as follows: The individual would take a charitable 
contribution deduction for the donation of the stock on his tax return. Thereafter, during 
the period the tax-exempt held the stock, 90% of the income of the S corporation would 
be allocated to the tax-exempt (and thus be subject to no tax, since UBIT does not apply). 
After the redemption, the individual could have the S corporation distribute the 
accumulated income to him and be taxable on it at the 15% capital gains rate (to the 
extent it exceeded his basis in the stock). 

In my opinion, this transaction does not work, for one principal reason: The tax-exempt 
entity never owns the stock contributed to it (or at most owns only a small percentage of 
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it). Under well-established US tax principles, to be considered an owner for Federal 
income tax purposes, the tax-exempt must have the benefits and burdens of ownership. In 
this transaction, it is clear that the tax-exempt does not bear the risk that the stock would 
decline in value, since the individual pledges to make up any difference. In addition, 
while in theory the tax-exempt benefits if the stock goes up in value (since the 
redemption price goes up as well), the potential upside is capped at 12.5% of the total 
value of the company by the terms of the warrants. Moreover, as a practical matter, the 
non-voting stock contributed to the tax-exempt is heavily discounted because it is non- 
voting, and its value at redemption is expected to equal its value at contribution (in the 
examples used by KPMG these two values are always the same). Only in rare 
circumstances would the value go up (e.g., because the company was to be sold at a 
premium), and it is my understanding that in those cases the tax-exempt would agree to 
have the stock redeemed at the original valuation. 

Thus, the tax-exempt has none of the burdens and at most 12.5% of the benefits of 
ownership, and should not be considered the owner of the stock for tax purposes. Instead, 
all that really happens is that the S corporation makes a charitable contribution of the 
redemption amount to the tax-exempt. 

More broadly, the transaction lacks any non-tax economic substance. The tax-exempt 
acts as an accommodation party to enable the shareholder to avoid tax on the income 
accumulation for a period of time, and gets paid for its services by receiving the 
redemption amount. From this perspective, even the charitable contribution deduction 
should not be allowed because the shareholder receives a quid pro quo from the tax- 
exempt. 

This transaction is quite similar in essence to transactions that were struck down by the 
courts as lacking in economic substance. In the Colgate-Palmolive transaction, for 
example, a US corporation with a capital gain would enter into a partnership with a 
foreign entity (the accommodation party, just like the tax-exempt in SC2). The 
partnership would then enter into transactions that generated a gain up front and a 
precisely offsetting loss later. The gain would be allocated to the foreign (tax-exempt) 
partner; the foreign partner would then exit the partnership (just like the tax-exempt in 
SC2 is redeemed), and the loss would be allocated to the US partner to offset its capital 
gain. See ACM Partnership vs. Commissioner, 157F.3d231 (3 rJ Cir. 1998); Boca 
Investerings Partnership vs. United States, 314 F.3d 625 (D.C. Cir. 2003). 

In addition, the transaction has several other characteristics that are typical of abusive tax 
shelters: 

1 . It was heavily marketed by “cold-calling”, i.e., it was not adapted to the business 
needs of any particular client; 

2. KPMG supplied the identity of the tax-exempt, i.e., it was not an entity to which 
the shareholder would normally make a charitable contribution; 

3. The opinions given by KPMG covered the technical aspects of the transaction 
(e.g., whether the S corporation had more than one class of stock) but assumed 
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away the crucial question whether the tax-exempt ever owned the non- voting 
stock; 

4. The transaction depended on the IRS not discovering it on audit (KPMG advised 
clients to reduce the size of the charitable contribution deduction to avoid 
increased audit risk, and one KPMG partner worried about increasing the risk of 
discovery by over-marketing). 

What can be done about such abusive tax shelters? Clearly, it is futile to simply wait 
until the IRS discovers the transaction- the promoters would simply move on to the 
next one (as KPMG did when it abandoned SC2 in 2001). Instead, we need to change 
the structure of incentives facing promoters like KPMG by drastically increasing 
penalties for transactions determined by the IRS to be abusive, and in particularly 
egregious cases, by imposing criminal liability on the promoters. Otherwise, the tax 
shelter culture will continue to flourish, and further undermine the public’s 
confidence in our tax system. 
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RESPONSES TO SUPPLEMENTAL QUESTIONS FOR THE RECORD 
SUBMITTED BY 

SENATOR CARL LEVIN 

for 

RICHARD H. SMITH, JR. 

KPMG LLP 


1. What is the date on which the Tax Innovation Center was closed? Please provide copies 
of any documentation related to the closure or the decision to close this center. 

Answer : See attached letter response. 

2. What is the date on which Stratecon and Innovative Strategies, also known as “Innovative 
Solutions,” practices were closed or disbanded? Please provide copies of any 
documentation related to the closure or disbanding or the decision to close or disband these 
units. 

Answer : See attached letter response. 

3. Please indicate whether Stratecon currently exists within the KPMG structure outside the 
United States. If so, please provide information on where it exists, what services it 
performs and an organizational chart. In addition, if Stratecon exists elsewhere, does it 
handle any transactions that take place in the United States and does it provide services 
for U.S. taxpayers? If so, please describe the transaction and services provided. 

Answer : See attached letter response. 

4. Are there any groups within KPMG that perform the same or similar functions as those 
performed by the Tax Innovation Center, Stratecon, or the Innovation Strategies 
practices? If so, please provide the name of any such group, a description of its 
responsibilities and activities and the time period during which it has been operational. 

Answer : See attached letter response. 

5. Does KPMG continue to use business development managers? If so, how many are 
currently employed by KPMG? Please provide the number of BDMs employed annually 
by KPMG between 1998 and December 2003. 

Answer : See attached letter response. 

6. Please provide the following information with respect to the telemarketing center in Fort 
Wayne, Indiana: 

a) the dates when the Fort Wayne center began telemarketing operations for KPMG 

products and when it ceased telemarketing operations for KPMG products; 
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b) the date on which the telemarketing center in Fort Wayne, Indiana was closed; 

c) the maximum number of employees who worked at the center at any one time; 

d) copies of any document related to the closure or the decision to close this center; and 

e) whether, since the center was closed, KPMG has employed, or entered into any contract 
or arrangement with, an outside entity to perform telemarketing calls and, if so, the 
name, address, and telephone number of each such entity, a description of the services 
performed and the dates during which these services were performed. 

Answer : See attached letter response. 

7. Please provide an accurate organizational chart for the KPMG Tax Services Practice as 
of February 10, 2003, the response date for the PSI subpoena issued on January 3, 2003; 
as of June 30, 2002; and as of December 31, 2002. 

Answer : See attached letter response. 

8. Please provide copies of insurance policies or insurance policy templates from AIG, 
Hartford and any other insurance company which agreed to provide insurance related to 
the S-Corporation Charitable Contribution Strategy (SC2), BLIPS, FLIP or OPIS tax 
products. 

Answer : See attached letter response. 

9. With respect to S-Corporations whose shareholders utilized KPMG’s SC2 product, in how 
many instances did the S-Corporations reduce, limit or suspend, or adopt resolutions to 
reduce, limit or suspend, distributions after the shareholders decided to implement the SC2 
products? 

Answer : See attached letter response. 

10. With respect to the SC2 product, identify the valuation firms used to assess the value of the 
non-voting shares of S-Corporation stock. Please indicate whether they were identified by 
KPMG or independently identified and selected by the client and which valuation firms, 
if any, were audit clients of KPMG. 

Answer : See attached letter response. 

1 1 . With respect to the SC2 product, how many Beta tests were conducted by KPMG and for 
each Beta test, identify the entity that performed the valuation of the non-voting shares of 
S-Corporation stock. 

Answer : See attached letter response. 


# 
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2001 M Street, NW 
Washington. DC 20036 


January 15, 2004 


Honorable Norm Coleman, Chairman 

Honorable Carl Levin, Ranking Minority Member 

Permanent Subcommittee on Investigations 

Committee on Governmental Affairs 

United States Senate 

199 Russell Senate Office Building 

Washington, D.C. 20510 

ATTN: Mary D. Robertson, Chief Clerk 

Dear Chairman Coleman and Senator Levin: 

This responds to your letter of December 9, 2003 enclosing supplemental questions for 
the hearing record in connection with the Subcommittee’s November 18, 2003 hearing. 
My responses to your questions are enclosed. 

Please note that I am responding to the best of my knowledge and belief following a 
reasonable and diligent inquiry into the firm’s records and into the knowledge and 
recollections of current and former KPMG personnel. The documents provided with this 
response are those that have been found after focused searches of KPMG file locations 
where we would reasonably expect to find information of the types requested. The 
limited amount of information redacted from these documents is tax return information, 
including the identity of individual taxpayers, the disclosure of which is prohibited by 
law and punishable by statutory criminal sanction. Where we were not able to find the 
precise documentation or information requested, we have attempted to reconstruct that 
information or otherwise to develop a good faith response to the question. 

I request that this letter also be made part of the hearing record. 



KPMG LLP KPMG LLP a US ImrtetJ KabSttr partnershia is 
a member ot KPMG International a Swiss association 



1. What is the date on which the Tax Innovation Center was closed? Please provide copies 
of any documentation related to the closure or the decision to close this center. 

To the best of my knowledge and belief, after reasonable inquiry, the Tax Innovation Center 
(“TIC”) activities were phased out between November 2002 and April 2003. The partner who 
was the leader of the TIC left the firm on March 1, 2003. On March 6, 2003, the Partner in 
Charge of Washington National Tax (“WNT”) wrote in an email that . .now is the time to 
eliminate the TIC as an entity and as a designation for any personnel.” Following this date, the 
other TIC personnel either left KPMG or were transferred to other practice areas. Of the nine 
professionals assigned to the TIC in early 2002, six (including the two partners in the group) 
have since left the firm, and the other three have been reassigned to other groups within the firm. 
During March 2003, WNT initiated a process to remove references to the TIC from the firm’s 
documents and databases, although there may be certain instances in which such references have 
been overlooked. 

A copy of the March 6, 2003 email is attached. 
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McCo y, Carol A 

From: Brockway, David H 

Sant: Friday, December 19, 2003 4:32 PM 

To: McCoy, Caroi A 

Subject: FW: TIC 


— Original Message — 

From: Brockway, David H 

Sent: Thursday, March 06, 2003 7:38 PM 

To: Madden, Usa A. 

Subject RE: TIC 

I'd rather not have a separate identity -- that is a large part of the problem. She should just be a Fed tax partner reporting 
to you. Let's talk about it tomorrow. 

— -Original Message* — 

From: Madden, Lea A. 

Sent Thursday, March 06, 2003 4:11 PM 

To: Brockway, David H 

Subject R£: TIC 

I'm meeting with Marsha on Monday. I have already mentioned this to her before. I’ll tell her that we are going final 
with the decision. She win undoubtedly prepare a list of 40 things to do to remove the designation from everything 
(e.g., eliminate the Tax Innovation Center website, eliminate the name Tax Innovation Center from docs on the web), 
etc., but we'll get going on it immediately. When discussed in the past, she asked if there was some type internal 
designation she could use to refer to the part of WNT that she and her co-workers work in and asked if ‘solution 
support group’ was okay. 

•—-Original Message — 

From: Brockway, David H 

Sent: Thursday, March 06, 2003 3:09 PM 

To: Madden, usa A. 

Subject: TIC 

I think that now is the time to eliminate the TIC as an entity and as a designation for any personnel. How do we go 
forward with that? 


KPMG 0053816 
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2. What is the date on which Stratecon and innovative Strategies, also known as 
“Innovative Solutions,” practices were closed or disbanded? Please provide copies of any 
documentation related to the closure or disbanding or the decision to close or disband these 
units. 

The Stratecon and Innovative Strategies (or Innovative Solutions) practices were not disbanded 
on a specific date but rather over a period of time. Shortly after becoming Vice Chair, Tax 
Services in April 2002, 1 discussed with senior partners and others in KPMG’s leadership my 
intention to continue to shift the focus of KPMG’s tax practice away from broadly marketed 
aggressive tax strategies, and my intention, in furtherance of that goal, to disband those two 
practice groups and, to the extent possible, redeploy their personnel elsewhere in the firm. The 
discussions of how best to disband these groups and redeploy their personnel continued over 
several months. 

During the spring and early summer of 2002 most, if not all, of the Stratecon partners and 
professionals were informed of this intention to restructure the practice. To assist in an orderly 
transition, these structural changes were implemented informally over the balance of the year in 
the normal course of KPMG planning and organization. To the best of my knowledge and belief, 
after reasonable inquiry and as indicated in the attached documents and described below, it 
appears that as of November 30, 2002, all of the tax professionals who had previously been part 
of the Stratecon practice were either no longer with KPMG or were transferred to other practice 
groups within the firm. 

Of the approximately 1 1 5 total Stratecon professionals at the beginning of 2002, 50 partners and 
professionals in the Stratecon practice have since left the firm. The other 65 have been 
reassigned to other practice groups within the firm. 

The decision to disband the Innovative Strategies group was implemented over the course of the 
first year after I became Vice Chair, Tax Services. In the first six months of my tenure, I had a 
number of discussions with the leadership and members of this practice group in which I 
communicated my intention to restructure and refocus the group. As in the case of Stratecon, 
this decision was implemented informally over a period of months either through terminations or 
transfers to other practice groups (principally the Personal Financial Planning (“PFP”) practice). 
Consistent with this decision to discontinue the group. Innovative Strategies had only nominal 
revenue between April 2002 and September 30, 2002, the end of that fiscal year. Thereafter, 
Innovative Strategies ceased to be accounted for as a separate practice group. To the best of my 
knowledge and belief, after reasonable inquiry, by early 2003 the Innovative Strategies partners 
and other personnel had either left the firm or had been reassigned to other practice groups. Of 
the 13 partners and professionals assigned to the Innovative Strategies practice in early 2002, 
five have since left the firm, six have been transferred to the PFP practice, and two have been 
transferred to other practices within the firm. 

When I testified on November 18, in response to questions as to when the Stratecon and 
Innovative Strategies practice groups were eliminated by KPMG, 1 stated that they were 
eliminated as I became Vice Chair, Tax Services in April 2002, and I further stated that upon 
becoming Vice Chair, I made it very clear that KPMG was going to make changes in our 
structure in terms of the organization, focused on these two groups in particular. As set forth in 


- 2 - 



2884 


detail above, that process commenced at that time and was essentially completed within the 
following year. 

My response is in part based on the following attached documentation: 

1 . June 28, 2002 email from Hunter Lyle to Joseph Arena showing redeployment of Stratecon 
personnel to date. 

2. September 17, 2002 email from Hunter Lyle to Walter Duer, attaching the “final Stratecon 
plan for FY ’03,” which states that “every employee will be recoded to a new product effective 
10-1-02.” Please note that in this context the term “new product” refers to a new practice group. 

3. September 30, 2002 email from Hunter Lyle to P. Scott Ozanus and others, discussing further 
re-deployments from Stratecon. 

4. October 10, 2002 email from Hunter Lyle to Laura Stelter making “[M]ore changes to ex- 
Stratecon FTE’s,” again indicating a deadline of 10-1-02. 

5. October 30, 2002 email from Hunter Lyle to Laura Stelter attaching “final Stratecon 
redeployments for FY ’03.” Please note that the reference to “the earliest we can make these 
changes effective now is November 1, 2003” has been confirmed to be a typographical error, and 
that the correct date was November 1, 2002. 

6. October 31, 2002 emails from Hunter Lyle to the leaders of the Western, Mid-Atlantic, 
Southeast, Northeast, Midwest, and Southwest area practices discussing effects of redeployment 
of former Stratecon personnel. 

7. October 31, 2002 email announcing the new Business Integration and Divestiture Services 
joint venture between Assurance and Tax, indicating that its new leader “has played an integral 
role in growing the former Stratecon practice within Tax.” 

At this time, after requesting that firm files be searched and reasonable inquiry made, I have not 
been able to locate any specific documentation relating to the closure or the decision to close 
Innovative Strategies. 
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McCoy, Carol A 


From: 

Lyle, Hunter 

Sent: 

Friday, June 26, 2002 4:20 PM 

To: 

Arena, Joseph L 

Cc: 

Duer, Walter M 

Subject: 

Stratecon Redeployments - Confidential 

Joe, 



i think the attached details all the transfers that have gone into other functional groups (other than WNT), as well as noting 
thos e that W alter is planning on redeploying for Fy03. 


Stratecon Fit 
Movements v3.xls... 


Call me ff you have any questions. 
Hunter 

404-222-3317 


KPMG 0053817 
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McCoy, Caroi A 


From: 

Lyle, Hunter 

Sent: 

Tuesday, September 17, 2002 7:15 PM 

To: 

Duer. Walter M 

Cc: 

Arena, Joseph L 

Subject; 

Final FY03 Stratecon Plan 

Importance: 

High 

Walter, 



Attached is what I believe represents the final Stratecon plan for PT03. I have already loaded this plan into the system as 
reflected in the attached. 

Some minor changes were made to how we account for the national “WNT group so that the full $34 million in revenue 
and $19 million in 0,1. is reflected in the total tax operations plan. The primary change is that all sold time revenue and all 
expenses of the national group will be allocated back to the areas {as opposed to just the excess of revenue over 
expenses). The not result for the firm is the same, but now all revenue and costs will be allocated to the 6 areas. 

As an FVI, we are using the product 200305 {formerly Captive Services) as the new home for the national group in BU 
290. We also need to come up with now product names for the 200259 in the areas, as well as for the new 200305 
national group. 

The main issue now is to got this plan out to each of the AMPs {as an FYI more than as a point of further discussion) and 
speak with Crawford. Colley, Brasher, and Chopack regarding the re-deployment of the 17 FTE's that were included in die 
original plan of 52 FTE's but who are now being re-deployed into ESP/TSP in the NE. SE, MA, & MW. 

The details of these re-deployments are included in the attached, along with the financial impact and incremental amounts 
that need to be picked up into the ESP/TP plans in the 4 areas, 

After we go through this, I think the last remaining, but critical step, is to finalize a schedule that shows all if the current 
Stratecon FTE’s and where they will be “moved" to effective 10-1-02. This is critical because every employee will be re- 
coded to a new product effective 10-1-02. 

As you know, time is very short, and l will be out on vacation all next week 

Call as soo n as you can tomorrow. I’m in Montvate, so you try me on my cell @ 404-915-0935. 


Stratecon v2.xls 


Hunter 


KPMG 0053824 
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McCoy, Carol A 


From: 

Lyle. Hunter 

Sent: 

Wednesday. October 30, 2002 10:12 AM 

To: 

Steiter, Laura L 

Cc: 

Green, Douglas J; Arena, Joseph L 

Subject: 

Final Stratecon Re-Deployments 

Laura, 



As we discussed, attached are the final Stratecon re-deployments for FY03. 
These changes have been approved by Richard Smith, Bill Hibbit and Joe Arena. 


I have been told that the earliest we can make these changes effective now is November 1 st . 2003. and the cut off date for 
submission of changes to be effective November I 8 ' is November 5*. so ptease make sure we get these changes into 
PEAT by that date. 


Stratecon Final 
Re-Deptoyments,.. 


Please call me if you have any questions. 
Thanks. 


Hunter 

404-222-3317 
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McCoy, Carol A 


From: 

Lyle, Hunter 

Sent: 

Thursday, October 31 , 2002 2:35 PM 

To; 

Burke, Michael (US/AMP WEST) 

Cc: 

Lyon, Cathy: Arena, Joseph L 

Subject: 

Changes to Western Solution Services Plan 

Mike, 



As you may know, there have been some last minute changes to the FY^ Solution Services (formerly Stratecon) plan. 
Please note that the product code 200259, renamed Solution Services, is being rolled up as part of ESP. This is not a new 
practice. We are setting it up to simplify identifying and tracking the results. 

The original Solution Services plan had afl 29 FTEs coded into a group in WNT. AB premiums were included in the area 
plans and the WNT sold time to the areas was going to be allocated back to each area along with a pro rata share of their 
overall expenses. 

After many discussions and careful review, tax leadership has made some final changes to the structure and deployment 
of the 29 professional PTE's that were previously included in the overall plan. Sane FTEs will be re-deployed into ICS 
and some wit! be re-deployed back into the areas as part of overall Fed Tax. There still remains a smaller group of 
professionals (primarily TAABP, Banking, and SPS) coded to WNT who win be allocating their sold time and much smaller 
base of expenses back to the areas on a quarterly basis. 

As a result, the Western plan for Solution Services has changed as follows: 

The net revenue plan is reduced by just under $1 .2 million (due primarily to a lower base of allocated WNT revenue) and a 
resulting S568K reduction in O.l. 

The overall impact to the Western Solution Services plan is as follows: 



Western FY 03 Plan 


Solution Services (200259) 


Previous Revised {Changes 

Revenue 

$3,739,106 p.553,317 f$1 .185,789) 

Oper Exp 

$1,510,238 8892,383 l$61 7.855) 

Operlnc 

$2,228,868 $1,660,934 t$567,934) 

O.l. Margin 

59.6% |65.1% |5.4% 


Please feel free to call me if you have any questions. 
Hunter 

404-222-3317 
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McCoy, Carot A 


From: 

Lyle, Hunter 

Sent: 

Thursday, October 31, 2002 1:45 PM 

To: 

Chopack, John J 

Cc: 

Hricik, Cindy (Mayne); Arena, Joseph L 

Subject: 

Changes to Mid-Atlantic Solution Services Plan 

John, 



As you may know, there have been some last minute changes to the FV03 Solution Services (formerly Stratecon) plan. 

The original plan had all 29 FTFs coded into a group in WNT. Al premiums were included in the area plans and the WNT 
sold time to the areas was going to be allocated back to each area along with a pro rata share of their overall expenses. 

After many discussions and careful review, tax leadership has made some final changes to the structure and deployment 
of the 29 professional Pie’s that were previously included in the overall plan, Some RTFs will be re-deployed into ICS 
and some will be re-depioyed back into the areas as part of overaS Fed Tax. There still remains a smaller group of 
professionals (primarily TAARP, Banking, and SP$) coded to WNT who wB be allocating their sold time and much smaller 
base of expenses back to me areas on a quarterly basis. 

As a result, the Mid-Atlantic plan for Solution Services has changed as follows: 

Redacted by 

Permanent Subcommittee 
^_tmJnwstjgations^_ 

The net result is only a small change in revenue and operating income for the Mid-Atlantic. 

The overall impact to the Mid-Atlantic Solution Sen/ices plan is as follows: 



Mid- Atlantic FY*03 Plan 


Solution Services (200259) 


Previous 

Revised 

Changes 

Revenue 

$1,333,833 

$1,391,689 

$57,856 

Dper Exp 

S 562, 887 

$633,312 

$70,425 

Dper Inc 

$770,940 

$758,377 

($12,569) 

0,1. Margin 

57.8% 

54.5% 

•3.3% 


Please feel free to call me H you have any questions. 
Hunter 

404-222-3317 
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McCoy, Carol A 


From: 

Lyle. Hunter 

Sent: 

Thursday, October 31, 2002 1 :39 PM 

To: 

Colley, Peter M 

Cc: 

Barbour, Chris; Arena, Joseph l 

Subject: 

Changes to Southeast Solution Services Plan 

Pete, 



As you may Know, there have been some last minute changes to the FV"03 Solution Services (formerly Siratecon) plan. 

The original plan had all 29 FTE's coded into a group in WNT. A! premiums were included in the area plans and the WNT 
sold time to the areas was going to be allocated back to each area along with a pro rata share of their overall expenses. 

After many discussions and careful review, tax leadership has made some final changes to the structure and deployment 
of the 29 professional FTE’s that were previously included in the overall plan. Some FTE’s will be re-deployed into ICS 
and some wil be re-deployed back into the areas as part of overall Fed Tax. There still remains a smaller group of 
professionals (primarily TAARP, Banking, and SPS) coded to WNT who will be allocating their sold time and much smaller 
base of expenses back to the areas on a quarterly basis. 


As a result, the Southeast plan for Solution Services has changed as follows: 



Redacted by 

Permanent Subcommittee 
on Investigations 



As a result of lower total costs being allocated from WNT, operating expenses have dropped while revenue has remained 
basically flat. 


The overall impact to the Southeast Solution Services plan is as follows: 



Southeast FY'OS Plan 


Solution Service* (200259) 


SEEgi 


. 1 '■ 

Revenue 

^5.1 60,404 

$5,148,630 

1811.774) 

OperEip 

$2,174,008 

$1,891,445 

($282,562) 

bper Inc 

$2,986,396 

mm 

mm 

p.l. Margin 

57.9% 

53.3% 

5.4% 


Chris Barbour is currently in the process of breaking the revised and final plan out by business unit. 
Please (eel free to call me if you have any questions. 

Hunter 

404-222-3317 


KPMG 0053834 
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McCoy, Carol A 


From: 

Lyle, Hunter 

Sent: 

Thursday. October 31, 2002 1 :52 PM 

To: 

Crawford. Thomas W 

Cc: 

Pena, Elio T; Arena, Joseph L 

Subject: 

Changes to Northeast Solution Services Ran 

Tom, 



AS you may know, there have been some fast minute changes to the FY*03 Solution Services (formerly Stratecon) plan. 

The original plan had alJ 29 FTE’s coded into a group in WNT, All premiums were included in the area plans and the WNT 
sold time to the areas was going to be allocated back to each area along with a pro rata share of their overall expenses. 

After many discussions and careful review, tax leadership has made some final changes to the structure and deployment 
of the 29 professional FTE’s that were previously included in the overall plan. Some FTE’s wiH be re-depfoyed into ICS 
and some will be re-deployed back into the areas as part of overall Fed Tax. There stffl remains a smaller group of 
professionals (primarily TAARP, Banking, and SPS) coded to WNT who will be allocating their sold time and much smaller 
base of expenses back to the areas on a quarterly basis. 

As a result, the Northeast plan for Solution Services has changed as follows: 

Five professionals will be re-coded to ICS in the Northeast effective November 1* and there will be no professionals in 
product 200259 (now called Solution Services). 

The net result is sizable reduction in both revenue and operating income for Northeast Solution Services (Fed Tax). 

The overall impact to the Northeast Solution Services plan is as follows: 



Northeast FY*Q3 Plan 


Solution Services (200259) 


> revk»u* 

Revised (changes 

Revenue 

$6,035,048 

$4,586,609 pi ,448,439) 

OperEip 

$2,701,890 

$1,440,696 pi .261 ,194) 

Oper Inc 

^3, 333.1 59 

$3,145,913 »1 87.245) 

p.l. Margin 

55.2% 

68.6% [13.4% 


Please feel free lo call me if you have any questions. 
Hunter 

404-222-3317 
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McCoy, Carol A 


From: 

Lyle, Hunter 

Sent: 

Thursday, October 31, 2002 2:23 PM 

To: 

Brasher, James J (US/Chicago AMP) 

Co: 

Kavanaugh, Thomas: Arena. Joseph L 

Subject: 

Changes to Midwest Solution Services Plan 

Jim, 



As you may know, there have been some last minute changes to the FY’03 Solution Services (formerly Stratecon) plan. 
Please note that the product code 200259, renamed Solution Services, is being rolled up as part erf ESP. This is not a new 
practice. We are setting it up to simplify identifying and tracking the results. 

The original Solution Services plan had all 29 FTE's coded into a group in WNT, All premiums were included in the area 
plans and the WNT sold time to the areas was going to be allocated back to each area along with a pro rata share of their 
overall expenses. 

After many discussions and careful review, tax leadership has made some final changes to the structure and deployment 
of Ihe 29 professional FTE’s that were previously included in the overall plan. Some FTE’s will be re-deployed into ICS 
and some will be re-deployed back into the areas as part of overall Fed Tax. There still remains a smaller group of 
professionals {primarily TAARP, Banking, and SPS) coded to WNT who will be allocating their sold time and much smaller 
base of expenses back to the areas on a quarterly basis. 



The net result is $844K increase to revenue and a $335K increase in O.l. as a result of the direct impact of the 5 area 
dedicated professionals above. 


The overall impact to the Midwest Solution Services plan is as follows: 



Midwest FV03 Plan 


Solution Services (200259) 


Previous 

Revised 

Changes 

Revenue 

$4,285,759 

$5,129,990 

$844,231 

Opor Exp 

$1,683,967 

$2,193,628 

$509,660 

Oper Inc 

$2,601,791 

$2,936,362 

$334,571 

O.l. Margin 

50.7% 

57.2% 

■3.5% 


Please feel free to call me if you have any questions. 
Hunter 

404-222-3317 


KPMG 0053836 
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McCoy, Carol A 


From: 

Lyle, Hunter 

Sent: 

Thursday, October 31, 2002 2:30 PM 

To: 

Ozanus, P. Scott 

Cc: 

Lindholm, Larry R; Arena, Joseph L 

Subject: 

Changes to Southwest Solution Services Plan 

scon, 



As you may know, mere have been some fast minute changes to the FV03 Solution Services (formerly Stratecon) plan. 
Please note that the product code 200259, renamed Solution Services, is being roiled up as part of ESP. This is not a new 
practice. We are setting it up to simplify identifying and tracking the results. 

The original Solution Services plan had all 29 FTE’s coded into a group in WNT. Ail premiums were included in the area 
pians and the WNT sold time to the areas was going to be allocated back to each area along with a pro rata share of their 
overall expenses. 

After many discussions and careful review, tax leadership has made some final changes to the structure and deployment 
of the 29 professional FTE’s that were previously included in the overall plan. Some FTE’s will be re-deployed into ICS 
and some will be re-deployed back into the areas as part of overall Fed Tax. There still remains a smaller group of 
professionals {primarily TAARP, Banking, and SPS) coded to WNT who will be allocating their sold time and much smaller 
base of expenses back to the areas on a quarterly basis. 

As a result, the Southwest plan for Solution Services has changed as follows: 

Redacted by 

Permanent Subcommittee 
^^onJnvestigation^_ 

The net result is S175K reduction to revenue (due primarily to a lower base of allocated WNT revenue) and a resulting 
$249K reduction in 0.1. 

The overall impact to the Southwest Solution Services plan is as follows: 





Southwest FY’03 Plan 


Solution Services (200259 



3 reylous 

Revised 

Changes 

Revenue 


52,175,764 

$174,844) 

Oper Exp 

$971,276 

mEmumUmmH 


Oper Inc 

SI ,379,332 

51,130,613 

$248,718) 

0.1. Margin 

38.7% 

52-0% 

6.7% 


Please feel free to call me if you have any questions. 
Hunter 

404-222-3317 


KPMG 0053837 
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McCoy, Carol A 

From: Rosenthal, Joan 

Sent: Wednesday, December 17, 2003 12:07 PM 

To: McCoy. Carol A 

Subject: FW: Business integration and Divestiture: Assurance-Tax Joint Venture 


— —Original Message- — 

From: POSTWASTER-US 

Sent: Thursday, October 31, 2002 4:S2 PM 

Subject: Busir*ess integration and Divestiture: Assurance-Tax Joint Venture 

Date: October 31 , 2002 

To: Ail U.S. Assurance and Tax Partners 

From: Timothy P. Flynn - NSS/345 Park Avenue 

Richard H. Smith - NSS/345 Park Avenue 

cc: Business Integration Team 

ASPs - Assurance 
AMPs - Tax 


Subject: Business Integration and Divestiture: Assurance-Tax Joint Venture 

These are times of unprecedented regulatory transformation and dramatic change in the 
professional services industry. KPMG remains committed to delivering the best assurance and tax 
services to meet the needs and expectations of our clients. 

In an effort to differentiate KPMG and proactively address the changing market conditions, we are 
pleased to announce the formation of the first Assurance-Tax joint venture - Business Integration 
and Divestiture Sen/ices. Nationally, this practice will be led by Walter Duer (Houston). Walter has 
been with the firm for more than 34 years and has played an integral role in growing the former 
Stratecon practice within Tax. 

A key element to the formation of this new joint venture is to utilize our considerable assurance and 
tax capabilities with a unified, client-centric approach. The Joint Venture will leverage: 

• the Business Integration team, a segment of Transaction Services, which focuses on 
the operations aspects of merger integration, divestitures, joint ventures, asset 
dispositions, and assessment and comprehensive restructuring for under-performing 
mergers, and 

• a diverse team of Area and Washington National Tax professionals with skill sets in 
acquisition planning, asset disposition, corporate restructuring, structured finance, 
international taxation, state taxation, and compensation and benefits 

This "solutions based" team will focus on the strategic business needs of our clients and approach 
the highest levels of our clients’ organizations. Past fees for its services have ranged from $500K to 
$ 1 5 million involving a $10.5 billion acquisition. The Joint Venture will focus on the KPMG 1400 and 
will have a three-part mission: 

• Position KPMG’s Business Integration and Divestiture services as a Preferred Provider 
of Choice 

• Develop a strategic tax planning component to Business Integration and Divestiture 


KPMG 0053838 
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offerings for both bundled and unbundled tax services 
• Create a dynamic platform to leverage the vast array of service offerings that currently 
reside in both the Assurance and Tax practices, thus resulting in a significantly stronger 
value proposition for our clients and enhanced revenue tor the firm. 

It is anticipated that this team will develop stronger connectivity to other Assurance services such 
as Transaction Services, Corporate Recovery, and Risk & Advisory, These Assurance services 
often are involved in client events that may need the Joint Venture's services, whether bundled or 
unbundled. 

This Joint Venture is the first of what we anticipate will be many opportunities designed to 
strengthen the working relationship between Assurance and Tax and help further distinguish KPMG 
as the preferred provider of choice - an imperative in the post Sarbanes-Oxley era. 

You will hear more specifics about this key offering and team; and are urged to support Walter and 
the Business Integration and Divestiture team, particularly in driving services to your key clients and 
KPMG 1400 target clients. In the meantime, if you have any questions or identity opportunities tor 
this offering, you should contact Walter Duer at 71 3/31 9-2106. 


2 
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3. Please indicate whether Stratecon currently exists within the KPMG structure outside 
the United States. If so, please provide information on where it exists, what services it 
performs and an organizational chart. In addition, if Stratecon exists elsewhere, does it 
handle any transactions that take place in the United States and does it provide services for 
U.S. taxpayers. If so please describe the transaction and services provided. 

To the best of my knowledge and belief, after reasonable inquiry, Stratecon does not currently 
exist within the KPMG structure outside the United States. 


- 4 - 
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4. Are there any groups within KPMG that perform the same or similar functions as those 
performed by the Tax Innovation Center, Stratecon, or the Innovation Strategies 
practices? If so, please provide the name of any such group, a description of its 
responsibilities and activities, and the time period during which it has been operational. 

To the best of my knowledge and belief, after reasonable inquiry, there is no group that currently 
performs the same or similar functions as those previously performed by the TIC, Stratecon, or 
Innovative Strategies (or Innovative Solutions) groups, except as discussed below. 

The core former functions of the TIC, such as drafting Tax Solution Alerts, developing solution 
toolkit items, coordinating deployment champions and teams, and coordinating the Innovative 
Tax Solutions distance learning sessions, ceased during the November 2002-April 2003 phase- 
out period. WNT currently hosts a distance learning session, led by tax professionals responsible 
for tax training. That session focuses on technical training and recent regulatory and legislative 
developments. 

KPMG continues to focus on knowledge sharing among professionals to assist its professionals 
in advising particular clients on specific tax compliance and tax planning matters. Toward that 
end, as in most large professional service organizations, KPMG invests significant firm resources 
in the analysis of various tax issues and technical developments, and shares that research with its 
professionals to assist them in advising their clients. To some extent, this role includes activities 
previously performed by the TIC or by the Stratecon or the Innovative Strategies practices. 

Two of the three former TIC professionals that remain with the firm were reassigned to the 
Federal Tax Group within WNT. In addition to their work on other tax matters, these two 
professionals continue to perform a variety of support functions, such as assisting other WNT 
professionals who have identified new developments and client service opportunities and writing 
them up in documents called ‘Tax Service Ideas.” These activities are similar to activities they 
performed while they were assigned to the TIC. 

While the weekly Monday Night Call that had been hosted by the TIC was discontinued in 
November 2002, beginning in February 2003, the tax practice initiated a new format for a Tax 
Partner Call, held generally twice a month. The primary purposes of the new Tax Partner Call 
are (1) to provide a forum for tax leadership to communicate with partners on a variety of 
administrative matters, and (2) to provide a forum for WNT professionals to share important 
technical developments and client service opportunities. The Partner in Charge of WNT hosts 
the technical portion of the call. 

Firm professionals, including former members of the Innovative Strategies practice group, 
continue to provide tax consulting services to high income individual taxpayers through the PFP 
practice, but they are not authorized to advise these clients with respect to the implementation of 
aggressive loss generation transactions such as FLIP, OPIS, and BLIPS. 

As discussed in my response to Question 2 above, a number of former Stratecon partners and 
professionals were reassigned to other tax groups within KPMG. In their reassigned roles, the 
majority of these partners and professionals serve as traditional client-service professionals, 
although some former Stratecon partners and professionals have been assigned to specialized 
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practices. Three groups of professionals fall into this latter category. One group, referred to as 
the Tax Account Management services group, offers a specialized service to taxpayers 
identifying refunds of money available from the correction of IRS computational and conceptual 
errors in the calculation of interest on taxpayers’ IRS accounts. A second group, referred to as 
the Banking Transaction Services group, focuses on tax issues and transactions involving banks. 
The third group, now part of the International Corporate Services group, focuses on leasing and 
other transactions arising in the international context. 
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5. Does KPMG continue to use business development managers? If so, how many are 
currently employed by KPMG? Please provide the number of BDMs employed annually 
by KPMG between 1998 and December 2003. 

KPMG does continue to use BDMs. Annual employment as requested is as follows: 

FY 1998: 34 
FY 1999: 84 
FY 2000: 88 
FY 2001: 98 
FY 2002: 125 
FY 2003: 89 
As of 12/31/03: 86 
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6. Please provide the following information with respect to the telemarketing center in Fort 
Wayne, Indiana: 

a) the dates when the Fort Wayne center began telemarketing operations for KPMG 
products and when it ceased telemarketing operations for KPMG products; 

In May 1995, KPMG initiated this activity with one individual who operated from her home 
office in Fort Wayne, 

The Fort Wayne Practice Development Coordinators (“PDCs”) were terminated on July 2, 2003 
and all such operations in Fort Wayne ceased on that date. 

b) the date on which the telemarketing center in Fort Wayne, Indiana was closed; 

As stated above, operations ceased on July 2, 2003. KPMG’s lease on the office space involved 
expired on September 30, 2003 and was not renewed. 

c) the maximum number of employees who worked at the center at any one time; 

The maximum number of employees who worked in the Fort Wayne facility was 43, in August 
1999. This included PDCs (15, down from 17 in March- July 1999), management/administrative 
(3), marketing/web support (7) and research (18). 

d) copies of any document related to the closure or the decision to close this center; and 

The following are attached: 

1 . October 1 , 2003 letter from Dan A. Dickey, President NAI Harding Dahm to Ken Boland 
notifying of lease expiration, and October 13 letter from Mr. Boland to Mr. Dickey 
acknowledging the October 1, 2003 letter. 

e) whether, since the center was closed, KPMG has employed, or entered into any contract 
or arrangement with, an outside entity to perform telemarketing calls and, if so, the name, 
address, and telephone number of each such entity, a description of the services performed 
and the dates during which these services were performed. 

Beginning in December 1 999 and continuing to the present, KPMG’s National Business 
Development Center has contracted with MarketSource Corporation to perform all centralized 
business development telemarketing for KPMG. MarketSource’ s address and contact 
information is: 

MarketSource Corporation 
2 Commerce Drive 
Cranbury, New Jersey 08512 
Program Manager: Kathy Heilman 
(609)860-5319 
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MarketSource contacts non-audit companies for the purpose of scheduling face-to-face or 
conference call appointments between KPMG professionals and prospective clients. 
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mm f 

Three Chestnut Rid^e Road 'fetophor* 2 W 307 7000 

Montvate NJ 0764S-0435 F*x 201 WO B6I7 


October 13, 2003 


TiiM. 


Dsn A. Dickey, CCIM, RPA 
... President 
NAI Hading Dahm 
lijg'Bast Hashing Road 

jj&jgfljWfiftf 

Fort Wayne, IN 46825 
Dear Dan: 

Thank you for your letter of October 1, 2003. 

I appreciate the advice and aervice you and your company have ptoyided^lo me and KPMO 
over the yean. It has been a real pleasure working wife you. ' 


Very truly yours, 




Kenneth !. Boland - ■ • ■ 

Partner. ' 

National Director Real Estate Services 


KPMG 0053840 
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H4L Harding dahm 

COMMERO AL REAL ESTATE SERVICES, WORLDWIDE. 


m#a+4njj ! 
m<n-\or7F* ‘i‘ 


•mfMbjMQhmi, #» 


October 1,2003 

KPMG Peat Marwick, LLP 
Attn: Ken Boland 
3 Chestnut Ridge Road 
Montvale, NJ 07645 

Dear Ken: 


R 


pceweo 


o cU0^ 


As I am sure you are aware, the Lease Agreement for foe Fort Wayne location has expired 
effective September 30, 2003. 


We have taken all utilities out of KPMG’s name and had foe trash dumpster removed., 
Workspace Solutions has bettf working With' foe people from your office on getting't&e 
fomiture sold for. yarn IknoW they have evesytting out of the building except thefumiture 
thatfocOwrier of the building wants to purchase and use in the building. 

There will be final utility bills and other straggler invoices that will be coming in. Once all 
foe bills have been paid we will reconcile your account Within approximately 30 days a 



Ken, if has certainty been a pleasure working with you and KPMG over foe past several 
years. ,lf you ever have a real estate need in the Fort Wayne ana, please do not hesitate to 
contact me as I will be happy to help. We are also a part of NAI which is a worldwide 
network. If there is a real estate need anywhere in foe United State? or worldwide, contact 
me and we can help you. 

Very truly yours, 

Dan A. Dickey, CCIM, RPA 
President 

DAD/akc 


In oner 300 Mums WariduUe: NAI Ameria i NAI Asia Pacific NAI Canada NAI Europe NAI lain Amtrlcu 
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7. Please provide an accurate organizational chart for the KPMG Tax Services Practice as 
of February 10, 2003, the responsive date for the PSI subpoena issued on January 3, 2003; 
as of June 30, 2002; and as of December 31, 2002. 

I have not been able to locate organizational charts that, to the best of my knowledge and belief, 
based on reasonable inquiry, are accurate as of those dates. The organization of the firm’s tax 
practice is relatively fluid and changes informally on a regular basis. The firm does not maintain 
“official” organization charts for the tax practice, although organization charts are created and 
updated from time to time by different individuals for different purposes. The various charts 
submitted in response to the Subcommittee’s January 6, 2003 subpoena were documents in 
existence in our files that appeared to be responsive to the request in the subpoena for “any 
organizational chart depicting KPMG’s (1) overall international, national, regional, and 
functional business units; (2) business units involved in providing tax products or tax-related 
services; or (3) senior partners responsible for managing or overseeing its tax services” for the 
period January 1, 1999 to December 31, 2002. 

At the November 18, 2003 Subcommittee hearing, I was questioned about one of these charts, 
labeled “2003” as a result of confusion in the document production process. I have since 
determined that that chart in fact was intended to describe the practice organization from the time 
I became Vice Chair, Tax Services in April 2002, to the end of the 2002 fiscal year on September 
30, 2002, and should therefore have also been labeled “2002.” 

As a general rule, the firm does not archive organization charts, and they are overwritten on our 
system whenever someone enters a change. Historically, no consistent effort has been made at 
the time a change is entered to ensure that other changes that should be made are entered. Thus, 
while the chart might be updated and accurate as of a particular date with respect to one 
individual or position, other aspects of the chart may continue to be outdated. Therefore, to 
respond to your question, I have directed my staff to create organization charts that, on the basis 
of available information, I believe reasonably approximate the status of the organization on the 
dates specified in your question. I would emphasize that what we have attempted to reflect in 
these charts is a “snapshot” as of the date specified. As noted in my responses to prior questions, 
various practice groups were phased out over the period covered by these charts. Therefore on a 
particular date a practice group might still be listed as part of the organization even though it 
might have been almost fully phased out at that time. 

Those charts are attached. 
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8. Please provide copies of insurance policies or insurance policy templates from AIG, 
Hartford and any other insurance company which agreed to provide insurance related to 
the S-Corporation Charitable Contribution Strategy (SC2), BLIPS, FLIP or OPIS tax 
products. 

Attached are: 

1 . A redacted binder for insurance coverage on an SC2 transaction written by Lexington 
Insurance Company. 

2. A draft generic tax insurance policy requested in connection with SC2. Although the draft 
policy does not specify an insurer it contains the legend “AIG M&A 5/1/00” at the top of each 
page. 

After reasonable inquiry, to the best of my knowledge and belief, we have not been able to locate 
any insurance policies or insurance policy templates related to BLIPS, FLIP, or OPIS. 
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LEXINGTON INSURANCE COMPANY 

NOTICE: THIS INSURANCE COMPANY IS NOT LICENSED BY THE STATE 

OP NEW YORK 

NOTICE: THIS INSURANCE IS ISSUED PURSUANT TO THE NEW JERSEY 
SURPLUS LINES LAW. 

NOTICE: COVERAGE WILL BE PROVIDED ON A CLAIMS MADE BASIS. 

BINDER 

FISCAL EVENT INSURANCE POLICY 


Date: 


Named Insured: 


Additional Insured*: 


Insurer: 

Policy Number 
Policy Period: 

Coverage: 

Retention: 

Lindt of Liability; 
1 


Lexington Insurance Company 


70 Pine Street 
Now York 10270 


(12:01 AJM. Standard Time at the eddresa of the Insured 
•rated above.) 

Fiscal Event Insurance, aa per form of policy attached ax 
Bxhibit A . 


PROPRIETARY AND CONFIDENTIAL 


KPMG 0053845 


Nat*: Thtt hinder offurs onlv a iwnmarv of coverage. Please refer to the form of policy far the actual ' 



Coinsurance Provision; 
Premium; 


Exclusion*; 

Cancellation: 

Subject To; 


The premium shall be 

felly earned at inception. 

It is fee responsibility of fee Insured to pay aQ applicable 
surplus lines tax, as well as any other premium tax, stamping 
office foe, and any other surcharges or taxes required by law in 
connection wife fee issuance of this Binder or the policy. 


Coverage may not be cancelled by either fee Insured or the 
Insurer, except that the Insurer may cancel if it haj not 
received fell payment of the piermom in accordance with 
fee terms of fee policy. 

Coverage under this Binder or the policy is conditional 
upon: 

• Cloning of fee transaction. 

• Receipt, review and acceptance by fee Insane of 
executed copies of the KPMG LLP opinions referred to 
in the policy. 

• Receipt by the Insurer of an executed copy of the 
representation letter act forth afl Exhibit B to fee poHcy. 
dated the policy inception date. 

• Receipt, review and acceptance by tho Insurer of an 
executed copy of fee redemption agreement which will 
be set forth as Exhibit C to the policy, dated fee policy 
inception date. 

• Receipt, review and acceptance by fee Insurer of a final 
copy of the written appraisal and any suppoitr - 
^ftwnnwWi'mi sty! informati on conducted by 

that is referred to in tho representation 
icuor set xonn as Exhibits to the policy. 

• Receipt, review and acceptance of a final copy of the 
warrants to be distributed as described in the KPMG 
LLP opinions. 


In fee event feat a final form of policy has not been issued 


2 


KPMG 0053846 



2913 


within 90 day* Horn the date hereof; ill coverage bound 
hereunder shall be deemed Immediately void ab initio 
without further action by lie Insurer or tha Insured, and the 
Insurer shall refund to the Insured the premium paid. 


Governing Law: This Binder siudl be governed by ami amahr-- 1 '- J 

w«^al in accordance with the laws of the' 

, without reference to the principles of conflicts of 

»w». 


Assignment: Thu Binder is not assignable by the Insured without the 

pries written consent of the Insurer. 


Counterparts: This Binder may be executed in one or more counterparts, 

each of which shill be doomed «a origins! sad nil of which 
taken together shall constitute a single agreement 

Authority of 

Named Insured: It it agreed that the Nsmod Insured shall act on behalf of all 

Additional Insnrcda wife respect to any action required to 
he taken by an Insured under the terms of this Binder or the 
policy. 

Capitalized term* not othcrwiio defined herein shall have the meanings aeoribod to them 

in the form of policy attached as Exhibit A 


This Binder supersede! the terma of any and all prior term sheets or blndera between the 
Insurer and the Insured. ( 

Bach of tite Insured and the Insurer, as the cate may be, has reviewed the terms, 
canditioni and significance of this Binder taxi the coverage described hereunder with the 
legal and tax counsel tnd the accountants of its choice, tnd each is executing and 
delrverfng thia Binder with Bill knowledge of its terms, oonditiona and significance Id 
executing tnd delivering this Binder, the Insured is not relying upon any representation or 
warranty by the Insurer regarding the legal, tax or accounting implications for the Insured 
or the Insurer of the coverage described in this Binder. 

Ths psrtios intend this to bo a binding commitment to provide the coverage described 
herein until replaced with a mutually agreed upon insurance policy, 
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Accepted by 


AbmjrbS by Leocmgtas fattmsse Company 
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[ISSUING INSURER] 

A Capital Stock Insurance Company 
70 Pine Street 
New York, NY 10270 


[REQUIRED REGULATORY LEGENDS] 

Policy No.: [ ] 

FISCAL EVENT INSURANCE POLICY 


NOTICE: THIS IS A CLAIMS MADE POLICY. EXCEPT TO SUCH EXTENT AS 
MAY OTHERWISE BE PROVIDED HEREIN, THE COVERAGE OF THIS POLICY IS 
LIMITED TO LIABILITY FOR ONLY THOSE CLAIMS THAT ARE 
AGAINST THE INSUREDS DURING THE POLICY PERIOD AND 
{ WRITING TO THE INSURER PURSUANT TO THE TERMS HEREIN. 
\ THE POLICY CAREFULLY AND DISCUSS THE COVERAGE 
t WITH YOUR INSURANCE AGENT OR BROKER. 

LIMIT OF LIABILITY AVAILABLE TO PAY JUDGMENTS OR 
SHALL BE REDUCED BY AMOUNTS INCURRED FOR LEGAL 
IT EXPENSES). AMOUNTS INCURRED FOR CONTEST 
LL BE APPLIED AGAINST THE RETENTION AMOUNT. 




THEHEKMSRE 


INSURER DOES NOT ASSUME ANY DUTY TO DEFEND; 

INSURER MUST ADVANCE CONTEST EXPENSES PURSUANT TO 
REIN PRIOR TO THE FINAL DISPOSITION OF A CLAIM. 


DECLARATIONS 


ITEl|fT3/^ j3j\MED INSURED: 


AILING ADDRESS: 


ITEM 2: 

INSURED TAX EVENT: 

See Endorsement No. 1. 

ITEM 3. 

POLICY PERIOD: From: 

(12:01 

To: 

A.M. Standard Time at the address stated in Item 1.) 

ITEM 4. 

LIMIT OF LIABILITY: 


ITEM 5: 

RETENTION: 
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ITEM 6: PREMIUM: 


Authorized Representative or Countersignature 
(in states where applicable) 



KPMG 0053850 



2917 


AIG M&A 5/1/00 


[ISSUING INSURER] 

FISCAL EVENT INSURANCE POLICY 
[REQUIRED REGULATORY LEGENDS] 

In consideration of the payment of the premium, and in reliance upon the representations made 
and documents provided to [Issuing Insurer] (the “Insurer"), the Insurer agrees as follows: 


1. INSURING AGREEMENT 


The Insurer shall pay, subject to the applicable Retention (as defined herein) and other 
| term s ant] conditions of this Policy, the Loss of the Insured arising from a Claim first 
l 'Tnade=a|ainst the Insured during the Policy Period and reported to the Insurer pursuant to 
the ter m s of this Policy. The Insurer shall, in accordance with and subject to Clause 7 

Ivance Contest Expenses of such Claim excess of the Retention prior to its Final 


2. [DMNI-ptONS 


(al “A pplication" means any application submitted by or on behalf of the Insured in 
onnection with the underwriting of this Policy. 

fb) JXJlaim” means any written notice of deficiency in Taxes from any Taxing 

J thority alleging the Insured may be legally liable for such deficiency, but only 
uch deficiency is directly related in whole or in part to the Insured Tax Event. 


'-x o r - •via 

-LnjAkt 
ifjsu 


lode” means the Internal Revenue Code of 1986, as amended and in effect as of 
Inception Date. 


j /[— ‘^Contest” means a dispute with a Taxing Authority over an adjustment in the 

nsured’s liability for its Taxes as it relates to the Insured Tax Event for which the 
Insurer may be required to indemnify the Insured hereunder. 


(e) “Contest Expenses” means the reasonable and necessary legal expenses consented 
to by the Insurer of conducting that part of a Contest which directly relates to the 
Insured Tax Event, following the Insured having given notice under Clause 6 of 
this Policy. 


(0 "Final Determination" means (i) a decision, judgement, decree, or other order by 
a court of competent jurisdiction, or (ii) a closing agreement, accepted offer in 
compromise or other final settlement with a Taxing Authority. 
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(g) “Gross-Up” means the amount by which a payment under this Policy must be 
increased to take into account any federal or state income taxes which will be 
imposed on the Insured in respect of such payment. 


(h) “Inception Date" means the first date listed in Item 3 of the Declarations. 

(i) “Interest” means interest on an underpayment of tax assessed by a Taxing 
Authority. 

(j) “Insured” means the Named Insured listed in Item 1 of the Declarations. 


(k) 


“Insured Tax Loss” means any Taxes, Interest, fines or penalties legally owed by 
the Insured to a Taxing Authority directly related to the Insured Tax Event, 
ibject to all of the terms, conditions and exclusions of the Policy. 


“KlTl-Floss" means: Insured Tax Loss and, to the extent directly related to any Insured 
Ta x Loss, any Contest Expenses and Gross-Ups. 



ffsetting Benefit” means any amount realized, or to be realized, by the Insured, 
th respect to any year, of any saving of any Taxes that would not have been 
lized but for an Insured Tax Loss. 



ipinions” means the opinion(s) attached hereto as Exhibit A and deemed a pan 
this Policy. 


-feh_ry 


'olicy” means this Fiscal Event Insurance Policy agreed to and underwritten by 
Ihfe Insurer for the benefit of the Insured. 


'olicy Period” means the period of time shown in Item 3 of the Declarations, as 
Ibe same may be extended pursuant to the terms and conditions hereof. 


( Htj) /p^Representation Letter” means the letter attached as Exhibit B to this Policy, 

L— executed by an authorized officer of the Insured and delivered to the Insurer in 
connection with the underwriting of this Policy, which letter is deemed part of the 
application for this Policy. 

(r) “Taxes” mean any federal or state income taxes imposed by the Code or 
comparable provisions under applicable state law. 


(s) “Taxing Authority” means the Internal Revenue Service, or comparable state 
authority. 


(t) “Tax Return” means a return required to be filed under the Code or comparable 
provisions of applicable state law. 
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3. EXCLUSIONS 


The Insurer shall not be liable to make any payment for Loss in connection with a Claim 
made against the Insured: 

(a) arising out of, based upon or attributable to the committing in fact of any criminal 
or deliberate fraudulent act, or any knowing and intentional violation of any law, 
rule, regulation or statute; 

(b) arising, based upon or attributable to any material inaccuracy in the Application 
and/or the Representation Letter; 


(c) arising out of, based upon, or attributable to a change in the Code, comparable 

^rsyte statute or corresponding regulations after the Inception Date; 


j KdTi 15 e failure of the Insured to follow proper tax procedures relating to the filing of 

itt tax returns; or 



y compromise of any Insured Tax Loss without the Insurer’s prior written 
insent. 


IF LIABILITY (FOR ALL LOSS - INCLUDING CONTEST EXPENSES) 

1 of Liability stated in Item 4 of the Declarations is the limit of the Insurer's 
br all Loss arising out of all Claims first made against the Insured during the 
fciod. Further, in the event that the Policy Period is extended by endorsement as 
Torffiin the last paragraph of Clause 8, a Claim for Loss which is made during an 
(EXtcitsion of the Policy Period shall also be subject to the one aggregate Limit of Liability 
stated in it em 4 of the Declarations. 

Expenses are not payable by the Insurer in addition to the Limit of 
y. Contest Expenses are part of Loss and as such are subject to the Limit of 
Liability for Loss. 


S. RETENTION 

The Insurer shall only be liable for the amount of Loss which is in excess of the retention 
amount stated in Item 5 of the Declarations (the “Retention"), This Retention shall be 
carried by the Insured at its own risk and remain uninsured. A single Retention shall 
apply to all Loss arising from all Claims relating to the Insured Tax Event. 
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6. NOTICE PROVISIONS 


(a) The Insured shall give written notice to the Insurer as soon as practicable during 
the Policy Period of any Claim made, but in all events not later than 10 business 
days after such Claim was first made. It is agreed that a Claim shall be 
considered made by a Taxing Authority upon the knowledge of its existence on 
the part any of the office of the General Counsel, the Chief Financial Officer, the 
Comptroller or the Tax Director of the Insured. 


(b) The Insured shall give written notice to the Insurer as soon as practicable during 
the Policy Period of any (i) informal or threatened (whether oral or written) 
proceeding, (ii) any contact or communication (whether oral or written) by or 
with any Taxing Authority, in cither case regarding potential liability arising out 
the Insured Tax Event, but in all events not later than 10 business days after the 
rice of the General Counsel, the Chief Financial Officer, the Comptroller or the 
rT_TT-jTix Director of the Insured first becomes aware of such proceeding, contact or 


£3 


L (cr^r Joticc to the Insurer . Any notice or other communication to be given to the 
r H^wrlnsurer shall be made in writing and delivered to the Insurer at the following 
I address: 

suing Insurer) 

3 AX Management and Professional Liability Claim Adjusters™ 

5/0. Box 1000 
:w York, NY 10268 



n _n J Np 

, ■. witn 

| cz> I — Amei 
I Mcrg 


with a copy to: 

rican International Companies® 
ergers & Acquisitions Division 


/— I / — F75 Water Street, 12" Floor 
izV York, NY 10038 

Any notice or other communication to the Insurer shall be only effective upon 
receipt. 


(d) Notice to the Insured . Any notice or other communication to be given to the 
Insured shall be made in writing and delivered to the Insured at its mailing 
address set forth in Item 1 of the Declarations. 


7. CONTEST EXPENSES, SETTLEMENTS, AND JUDGMENTS (INCLUDING 
THE ADVANCEMENT OF CONTEST EXPENSES) 

The Insurer shall advance excess of the Retention, at the written request of the Insured, 
Contest Expenses every 90 days prior to the Final Determination of a Contest. Such 
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advance payments by the Insurer shall be repaid to the Insurer by the Insured in the event 
and to the extent that the Insured shall not be entitled under the terms and conditions of 
this Policy to payment of such Loss. 

The Insurer does not, however, under this Policy, assume any duty to defend. The 
Insured shall defend and contest (taking all actions reasonable and necessary In 
connection therewith), any Claim, action, notice, audit, investigation, examination 
or review made or brought against it including, but not limited to, any proposed or 
final adjustment, including all appeals thereof (to the most senior court of 
competent jurisdiction) until there has been a Final Determination with respect to 
which either no further appeal is available or the Insurer declines to request the 
Insured to pursue an appeal, unless the Insured’s counsel provides a written opinion 
pwit hBurtiualification that there is no reasonable basis to pursue further action or 
^-nppeatip connection therewith. The Insurer shall have the right to consent to the 
I — Insuredls choice of defense counsel, which consent shall not be unreasonably 
rTsrftHh^ldl The Insured shall not admit or assume any liability, enter into any 
1 settleme nt agreement, stipulate to any judgment, or incur any Contest Expenses, 
f wffliBilf^he prior written consent of the Insurer. Only those settlements, stipulated 
Lj^agments and Contest Expenses which have been consented to by the Insurer shall 
rTweecoverable as Loss under the terms of this Policy. The Insurer's consent shall 
< — not be-uit reasonably withheld, provided that the Insurer shall be entitled to 
effectivel y associate in the defense (including defense strategy) and the negotiation 
I'ltlcmcnt of any Claim, action, notice, audit, investigation, examination, 

| Contest of any Claim that involves or appears reasonably likely to involve 


Thcfiisuiei 


ic Insurer shall have the right to effectively associate with the Insured in the defense of 

S ~~ i or potential Claim that appears reasonably likely to involve the Insurer, 

but not limited to negotiating a settlement. The Insured shall give the Insurer 
ration and such information as it may reasonably require. 


fcr may make any settlement of any Claim it deems expedient with respect to the 
Subject to the Insured’s written consent If the Insured withholds consent to such 
settlement the Insurer’s liability for all Loss on account of such Claim shall not exceed 
the amount for which the Insurer could have settled such Claim plus Contest Expenses 
incurred as of the date such settlement was proposed in writing by the Insurer. 


8. PROCEDURE FOR TIME OF PAYMENT 

Payment of Claims hereunder shall be made to the Insured at the address set forth in 
Item 1 of the Declarations not more than 30 days after the receipt by the Insurer of a copy 
of a Final Determination of an Insured Tax Loss, but not later than the time the Insured is 
required by a Taxing Authority to make such payment. If the Insurer fails to reimburse 
the Insured within the time period set forth in this clause, such amounts shall be paid to 
the Insured by the Insurer with interest thereon, accruing from the latest date such 
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payment could have been made by the Insurer under this clause, at the rate announced by 
Citibank, N.A. in New York, New York as its prime rate, as in effect from time to time. 
Notwithstanding the foregoing provisions of this clause, if the defense of a Contest 
requires a payment of a Claim prior to the Final Determination with respect to such 
Claim, the Insurer shall make such payment at that time, subject to the Insurer’s rights 
under Clauses 7 and 1 1 herein. 


If, prior to the expiration of the Policy Period, the Insurer receives notice that the Insured 
has agreed to a Taxing Authority’s request for an extension of time in which to assess 
additional taxes pertaining to the Insured Tax Event this Policy shall be endorsed, at no 
additional cost to the Insured, to extend the Policy Period to correspond with the date 
which is 30 days beyond the extension of time agreed upon. 


IONS PRECEDENT 

It is a con dition precedent to the right of the Insured to be indemnified hereunder that the 
lunply with the terms and conditions of clauses (a) and (b) below: 

The Insured shall have acted in relation to a Taxing Authority at all 

■trines substantially as if uninsured and shall have undertaken all reasonable 
actions to mitigate any Insured Tax Loss and to contest all Insured Tax Loss. 






The Insured shall have prepared and filed all applicable Tax 
toms and financial statements of the Insured in a manner consistent with that 
iticipated by the Opinions and/or the Representation Letter. 


ATION 


he Insurer makes any payment under this Policy in respect of Loss, the Insurer shall be 
dbpfgStad, to the extent of such payment, to all the rights and remedies of the Insured in 
df such Loss, and the Insurer shall be entitled at its own expense to sue in the 
name of the Insured. The Insured shall take all reasonable action requested in writing by 
the Insurer to secure the rights and remedies of the Insurer in subrogation. 


11. REFUNDS AND REIMBURSEMENTS 

(a) If the Insured. 

(i) recovers from any Taxing Authority all or any part of any payment made 
by the Insurer hereunder (a “Recovered Payment”); 
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(ii) receives any indemnity payment (an "Indemnity Payment”) from another 
party or insurer in respect of a Loss for which the Insured has received a 
payment hereunder, or 

(iii) realizes an Offsetting Benefit in respect of a payment made by the Insurer 
hereunder. 


the Insured shall promptly notify the Insurer of such payment or benefit and shall, 
subject to Clause 1 1(d), pay or refund such amount, together with any interest 
received thereon, to the Insurer within 30 days of the Insured's receipt of such 
Recovered Payment or Indemnity Payment or realization of such Offsetting 
Benefit, as the case may be. 




the Insured receives any Indemnity Payment or realizes any Offsetting Benefit: 

(i) prior to notifying the Insurer of a Claim in accordance with Clause 6, the 
Insured shall include in such notice a statement describing the Indemnity 
Payment received or the Offsetting Benefit realized, as the case may be; 


n 


) subsequent to notifying the Insurer of a Claim in accordance with 

Clause 6, but prior to receiving any payment hereunder in respect of such 
Claim, the Insured shall promptly provide notice to the Insured describing 
the Indemnity Payment received or the Offsetting Benefit realized, as the 
case may be, and the amount payable by the Insurer to the Insured 
hereunder shall, subject to Clause 1 1(d), be reduced by the amount of such 
Indemnity Payment or Offsetting Benefit. If, notwithstanding the 
foregoing, the amount paid by the Insurer to the Insured is for any reason 
not so reduced, the Insured shall, subject to Clause 11(d), pay to the 
Insurer the amount of such Indemnity Payment or Offsetting Benefit, as 
the case may be, within 30 days after receipt by the Insured of the 
payment from the Insurer. 

the Insurer is required at any time to make a payment to the Insured hereunder 
in respect of a particular Loss and the Insured is due an Indemnity Payment or an 
Offsetting Benefit in respect of such Loss but has not, at such time, received such 
Indemnity Payment or realized such Offsetting Benefit, ihe Insured shall promptly 
notify the Insurer of such payment or benefit due, and the amount payable by the 
Insurer to the Insured shall, subject to Clause 11(d), nonetheless be reduced by the 
amount of such Indemnity Payment or Offsetting Benefit. 


(d) Notwithstanding the foregoing, any amount otherwise payable by the Insured to 
the Insurer under this Clause 1 1, or the amount of any reduction (a “Reduction”) 
otherwise determined in accordance with Clause 1 l(bX») or Clause 1 1(c) of the 
amount payable by the Insurer to the Insured under this Policy shall be reduced: 
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(i) if all or any part of the related Recovered Payment, Indemnity Payment or 
Offsetting Benefit, as the case may be, is included in the Insured’s income 
for Tax purposes, by the amount of the Taxes attributable to such income 
inclusion; and 

(ii) to the extent necessary to ensure that such payment or Reduction docs not 
put the Insured in a worse position than it would have been in had it not 
received the related Recovered Payment or Indemnity Payment or realized 
the related Offsetting Benefit, as the case may be. 


(e) For the purposes of this Policy, the Insured shall be considered to have realized an 
Offsetting Benefit at the time that: 




_frbi 


the Insured receives a cash payment equal to the amount of such benefit 
>m a Taxing Authority; 



£j) a Taxing Authority notifies the Insured that the Taxing Authority has 
tauten into account the amount giving rise to such benefit in computing the 
:orae, loss or taxable income of the Insured for any taxation year and, as a 
;ult, has reduced by the amount of such benefit the amount of Taxes owing, at 
time of such notification, by the Insured to such Taxing Authority; or 




a Taxing Authority notifies the Insured that the Taxing Authority has 
; set the amount of such benefit against Taxes owing, at the time of such 
►tification, by the Insured to such Taxing Authority. 


If] the Insured fails to reimburse the Insurer within the applicable lime period set 

r s forth in this clause, such amounts shall be paid to the Insurer by the Insured with 

| c=> I interest thereon, accruing from the latest date such payment could have been 

L jjfade by the Insured under this clause, at the rate announced by Citibank, N. A. in 

fw York, New York as its prime rate, as in effect from time to time. 


1Z PREMIUM EARNED AT INCEPTION; CANCELLATION 


(a) The payment of the full premium no later than the third business day after the 
Issuance Date, is a condition to the effectiveness of this Policy. The premium 
shall be fully earned at inception. 

(b) Neither the Insured nor the Insurer shall be permitted to cancel this Policy. 


13. WAIVER 

Notice to any agent or knowledge possessed by any agent or any other person shall not 
effect a waiver or a change in any part of this Policy or prevent the Insurer from asserting 
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any right under the terms of this Policy, nor shall the terms of this Policy be waived or 
changed except pursuant to a written endorsement. 


14. ASSIGNMENT OF POLICY 

This Policy is not assignable by the Insured without the written consent of the Insurer. 
The Insurer may assign this Policy to another member company of American 
International Group, Inc. (“AIG") without the consent of the Insured provided such other 
insurer’s claims paying ability rating (Best’s) and financial strength rating (Standard & 
Poor’s) are equal to or better than that of the Insurer. 


15. 


INSURANCE 


ilsurance as is provided by this Policy shall apply only as excess over any other 
valid andl collectible insurance. Further, in the event such other insurance is provided by 
<Jr or any member company of AIG (or would be provided but for the application 
yimon amount, exhaustion of the limit of liability or failure to submit a notice of 
hen the maximum aggregate Limit of Liability for all Loss combined covered 
of this Policy as respects any such Claim shall be reduced by the limit of 
liability ([ts set forth on the declarations page) of the other AIG insurance. 


TION AND CHOICE OF LAW 




Is hrie >y understood and agreed that all disputes or differences which may arise under 
, : <>rin connection with this Policy, whether arising before or after termination, including 
[ tany determination of the amount of Loss, shall be submitted to the American Arbitration 
L-Association in New York, New York under and in accordance with its commercial 

SSbn rules then in effect. On any specific dispute or claim, the parties shall agree 
tr there shall be one or three arbitrators. If the parties cannot agree on the 
of arbitrators, there shall be three arbitrators. The aibitrator(s) shall be 
disinterested, shall have knowledge of the legal, tax, and insurance issues relevant to the 
mattets in dispute or the claim, and shall otherwise be chosen in the manner provided in 
such rules. The arbitration shall be subject to the Federal Arbitration Act and, to the 
extent such Act is not applicable, the laws of the State of New York. The construction, 
validity and performance of this Policy shall be governed by the laws of the State of New 
York, provided, however, that the Policy shall be construed in the manner most consistent 
with the relevant terms, conditions, provisions or exclusions of the Policy, without regard 
to the authorship of the language and without any presumption in favor of either party. 

No award of the arbitrators or judgment of any court with respect to any award, dispute 
or controversy shall be entered in an amount exceeding the applicable Limit of Liability 
set forth in this Policy. The Insurer shall have no obligation to pay or reimburse the 
Insured’s legal expenses incurred in mediating or arbitrating a claim or dispute under this 
Policy, except to the extent specified in the arbitrators) award, in which event such legal 
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expenses will be included in the Loss payable by the Insurer in accordance with, and 
subject to the Retention, Limit of Liability and other terms, conditions and exclusions of, 
this Policy. 


17. ACTION AGAINST INSURER 

Except as provided in Clause 16 of the Policy, no action shall lie against the Insurer 
unless, as a condition precedent thereto, there shall have been full compliance by the 
Insured with all of the terms of this Policy, nor until the amount of the Insured’s 
obligation to pay shall have been the subject of a Final Determination. 


18. 


NGS 


|~ WcldsEc iptions in the headings of this Policy are solely for convenience, and form no 
part of the terms and conditions of coverage. 

OF SUIT 



. submit t 


[Ail stated except Illinois - Subject to any clause in this Policy requiring arbitration or 
herahematjve dispute resolution, in the event of failure of the Insurer to pay any 
riotmti claimed to be due hereunder, the Insurer, at the request of the Insured, will 

i the jurisdiction of a court of competent jurisdiction within the United States, 
rin this condition constitutes or should be understood to constitute a waiver of the 
f t fights to commence an action in any court of competent jurisdiction in the 
[States, to remove an action to a United States District Court, or to seek a transfer 
Jo another court as permitted by the laws of the United States or of any state in 
States, It is further agreed that service of process in such suit may be made 
Serai Counsel, [Issuing Insurer], 70 Pine Street, New York, NY 10270, or his 
stive, and that in any suit instituted against the Insurer upon this contract, the 
vill abide by the final decision of such court or of any appellate court in the event 



Further, pursuant to any statute of any state, territory, or district of (he United States 
which makes provision therefor, the Insurer hereby designates the Superintendent, 
Commissioner, or Director of Insurance, other officer specified for that purpose in the 
statute, or his or her successor or successors in office as its true and lawful attorney upon 
whom may be served any lawful process in any action, suit, or proceeding instituted by or 
on behalf Of the Insured or any beneficiary hereunder arising out of this contract of 
insurance, and hereby designates the above named General Counsel as the person to 
whom the said officer is authorized to mail such process or a true copy thereof.] 
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IN WITNESS WHEREOF, the Insurer has caused this Policy to be signed by its President and 
Secretary and signed on the Declarations Page by a duly authorized representative of the Insurer or 
countersigned in states where applicable. 
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ATTACHMENTS 


Endorsement No. 1: Insured Tax Event 
Exhibit A: Opinions) 

Exhibit B: Representation Letter 



KPMG 0053862 



2929 


AIG M&A S/1/00 

ENDORSEMENT NO. 1 

This endorsement, effective 12:01 A.M. Standard Time [ , ], forms a part of 

Policy No. [ 1 issued to [ 1 by [Issuing Insurer). 

FISCAL EVENT INSURANCE POLICY 
DEFINITION OF INSURED TAX EVENT 


The Policy is amended as follows: 


Clau tT 2~g ElTHITlQNS is amended to include the following additional definition: 


lefmitions, conditions and exclusions of the Policy remain unchanged. 





Authorized Representative or Countersignature 
(in slates where applicable) 


KPMG 0053863 
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9. With respect to S-Corporations whose shareholders utilized KPMG’s SC2 product, in 
how many instances did the S-Corporation reduce, limit or suspend, or adopt resolutions to 
reduce, limit or suspend distributions after the shareholders decided to implement the SC2 
products? 

To the best of my knowledge and belief, after reasonable inquiry, 1 am not aware of an instance 
in which an S-Corporation that implemented SC2 adopted a resolution to reduce, limit, or 
suspend distributions after the shareholders decided to implement the SC2 product. However, 
because most of the income from the S-Corporation during the time a tax exempt organization 
holds nonvoting stock in the S-Corporation is allocable to the tax exempt organization, it was 
anticipated that income distributions previously made for income tax purposes could be reduced, 
limited, or suspended if the S-Corporation decided to utilize such income to increase working 
capital, expand the business, or for other corporate purposes. 

To the best of my knowledge and belief, after reasonable inquiry, KPMG typically was not 
involved in decisions with respect to distributions by S-Corporations that implemented SC2. 
Therefore, I do not have direct knowledge as to the exact number of S-Corporations that may 
have reduced, limited, or suspended distributions. However, again to the best of my knowledge 
and belief, after reasonable inquiry including discussions with individuals familiar with SC2, 1 
am aware of eleven S-Corporations that did suspend or reduce distributions, including at least 
two cases in which the S-Corporations did not have the financial means to make such 
distributions. After reasonable inquiry of individuals involved in SC2, we are unable to locate 
definitive information on the practices of other S-Corporations that implemented SC2. 


- 12 - 
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10. With respect to the SC2 product, identify the valuation firms used to assess the value of 
the non-voting shares of S-Corporation stock. Please indicate whether they were identified 
by KPMG or independently identified and selected by the client, and which valuation 
firms, if any, were audit clients of KPMG. 

After reasonable inquiry, KPMG has identified the valuation firms listed below that valued S- 
Corporation stock. 

1 . Business Valuation, Inc. 

2. David L. Black & Company 

3. Howard Lawson & Company 

4. Southwest Financial Analytics, 

Inc. 

5. GMK Consulting, LLC 

6. Duff & Phelps, LLC 

7. The Wallach Company 

8. FMV Opinions, Inc. 

9. Mesirow Financial 

10. Financial Solutions Network 

1 1 . Willamitt Management 

12. Valuation and Venture 
Consulting 

13. KPMG Consulting, Inc 
(now Bearing Point, Inc.) 

14. KPMG LLP 

To the best of my knowledge and belief, after reasonable inquiry, it appears that only one firm 
(Duff & Phelps, LLC) was an audit client of KPMG, and that two firms-Howard Lawson & Co. 
and Mesirow Financial— were both identified and selected by clients. In one additional case we 
are aware that the client both identified and chose the firm but we are unable to determine the 
name of the firm. With the exception of KPMG LLP, the other firms were chosen by clients 
from among firms identified by KPMG. In one case, we have been unable to determine what 
firm was chosen, although we are aware that it was among firms which had been identified to the 
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client by KPMG, KPMG LLP provided the valuation services to the S-Corporations only in 
connection with two transactions that took place prior to approval of the SC2 strategy. These 
transactions are discussed further in my response to Question 1 1 below. 


- 14 - 
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11. With respect to the SC2 product, how many Beta tests were conducted by KPMG and 
for each Beta test, identify the entity that performed the valuation of the non- voting shares 
of S-Corporation stock. 

The term “beta tests” is a designation that applied to transactions that may have been 
implemented before WNT and DPP approval for presentation to multiple clients. To the best of 
my knowledge and belief, after reasonable inquiry, two SC2 transactions were implemented 
during 1999, which would be prior to the date on which WNT and DPP approved the transaction. 
It is my iurther understanding that the valuation services in these transactions were provided by 
KPMG LLP. When SC2 was approved, DPP indicated that valuation services should be 
performed by independent valuation firms not affiliated with KPMG LLP. It is my 
understanding that, as reflected in the response to Question 10, DPP’s direction was followed. 


- 15 - 
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KPMG LLP 

345 Park Avenue 
New York, NY 10154 


Telephone 212 758 9700 
Fax 212 758 9819 


May 10, 2004 


Honorable Norm Coleman 
United States Senate 
SH-320 Hart Senate Office Building 
Washington, DC 20510 


Honorable Carl Levin 
United States Senate 
SR-269 Russell Senate Office Building 
Washington, DC 20510 


Dear Chairman Coleman and Senator Levin: 

We are looking forward to meeting with your staff of the Permanent 
Subcommittee on Investigations on Wednesday, May 12, 2004. In preparation for our 
meeting we are submitting the enclosed memorandum for your background. We trust 
that this memorandum will assist in preparing the final report of the Subcommittee. 

Very truly yours, ~ 

JtmryJ. Chopafck 

Vice Chair - Tax Services Operations 


cc: Raymond V. Shepherd, III 
Leland B. Erickson 
Elise J. Bean 
Robert L. Roach 


Permanent Subcommittee os Investigations I 

EXHIBIT #147b I 


1 liability partnership, is the U S. 
ternabonal, a Swiss cooperative. 
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For more than a century KPMG LLP (herein after referred to as KPMG) has been dedicated to 
professional excellence and integrity. KPMG has approximately 1,500 partners and over 11,500 
professionals in the United States. Almost 1 ,000 of our partners and over 8,000 of our 
professionals are associated with our Audit and Risk Advisory Services practices, while 
approximately 500 partners and 3,000 professionals comprise our tax practice. KPMG is part of 
a network of professional service firms and provides audit, tax and advisory services delivered by 
technically skilled professionals who number nearly 100,000 worldwide. The network has 
operations in 715 cities in 148 countries. 

In the past few years there have been significant developments in the manner by which KPMG, 
and the entire accounting profession, view and provide tax services. KPMG now recognizes that 
certain tax strategies previously offered, and the manner in which they were offered, were 
inconsistent with the role expected of a professional organization to which public trust and 
confidence is indispensable. We no longer offer, implement, or endorse aggressive look-alike 
strategies. We disbanded the practices that developed and marketed the strategies under review 
by the Subcommittee. Although these practices comprised a relatively small percentage of our 
partners and professionals and our tax revenue, we can say today that the culture created 
through the development and implementation of those aggressive tax products has been 
dispelled and that KPMG hopes to, once again, attain the highest degree of professional trust 
from our clients, our regulators, and the public at large. 

In addition, we have made substantial enhancements to our tax practice policies and procedures. 
We have adopted new guiding principles for our tax practice that are aimed at restoring public 
trust in the accounting profession. We have a renewed and unwavering commitment to evolving 
industry best practices. It is no longer enough to say that a tax strategy complies with the law or 
meets technical standards. The measure we use is whether any service could, in any way, risk 
the reputation ot KPMG or our clients. We will not engage in any tax services that have the 
potential to compromise our reputation, integrity, or credibility with our clients, our regulators, or 
the public at large. 

Outlined below are the significant areas of change in our tax practice, with details relating to 
specific developments and new procedures: 

KPMG’s Cultural Transformation 

■ We refocused our Tax practice to emphasize the importance of quality of advice tailored to 
our clients' specific facts and circumstances. 

■ We abolished positions such as national deployment champions and area deployment 
champions. Individuals serving in these positions were responsible for the market launch 
of new tax strategies. 

■ We eliminated the Tax Innovation Center that was responsible for coordinating the 
development and deployment of tax strategies. 

■ We closed our telemarketing center. 

■ We are in the process of disbanding our network of business development managers 
(BDMs) and re-evaluating our personnel requirements for market research and account 
management. 

■ We are reinforcing a sense of personal responsibility for: 

■ continuous pursuit of technical excellence by emphasizing the importance of training. 
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■ achieving the highest levels of client service while adhering to the highest standards of 
integrity and independence. 

Our firm and tax leadership messaging and our performance review process reinforce the 
significance of an individual’s commitment to these standards. 

KPMG Tax and Leadership Personnel Changes 

m We disbanded two practices, Stratecon and Innovative Strategies, because we realized that 
these practices were not consistent with our commitment to upholding the trust placed in us 
by our clients, or with meeting the responsibilities incumbent upon us from our regulators and 
the public at large. 

■ Of the 13 partners and professionals assigned to the Innovative Strategies practice in 
early 2002, five have left the firm, two were transferred to the Federal tax practice and six 
were transferred to the Personal Financial Planning practice. 

■ Of the approximately 1 1 5 total Stratecon professionals with the firm at the beginning of 
2002, 57 partners and professionals have since departed, and the remaining 58 have 
been reassigned to other practice groups within the firm. 

■ The individuals transferred from Stratecon and Innovative Strategies, as with all our tax 
professionals, are not involved with the development or deployment of aggressive look- 
alike strategies like FLIP, OPIS, BLIPS or SC2. 

■ We have taken strong action with respect to leadership and have effected changes that are 
consistent with our ongoing consideration of the firm’s tax practices and procedures and our 
risk architecture. 

■ Jeff Stein, Deputy Chairman of KPMG LLP, formerly Vice Chair - Tax Services, retired 
from the firm effective January 31 , 2004. 

■ Jeff Eischeid, the former leader of the now disbanded Innovative Strategies practice, was 
placed on administrative leave on January 12, 2004 and, as such, has had no client 
responsibilities or any involvement in the development or delivery of any tax services for 
the firm. He is departing KPMG on May 31 , 2004. 

■ Richard Smith, who had served as Vice Chair - Tax Services, was reassigned to another 
segment of KPMG’s global practice. 

KPMG’s Steps to Strengthen Quality Oversight and Regulatory Compliance 

■ We recognize that enforcing the highest standards of professional practice is a continuous 
process that requires enhancements on an on-going basis. 

■ We have established a firm-wide compliance and ethics hotline that provides our partners and 
employees with a communication channel to report concerns related to any potentially 
unethical, improper, or illegal conduct within the Firm. 

■ We took immediate steps to ensure that our quality oversight and regulatory compliance 
functions were independent and objective. One such step included the separation of risk 
management and quality oversight from business operations, and in May 2002 we created 
the new position of Vice Chair - Risk and Regulatory Matters, which reports directly to the 
CEO. 

■ In April 2003, we created a new role, Partner in Charge of Risk and Regulatory Matters - Tax, 
and restructured the position in November 2003 to report directly to the Vice Chair - Risk & 
Regulatory Matters. This position works independent of tax operations and has the ultimate 
authority to define the parameters for acceptable tax services. Frank Lavadera currently 
holds this position (bio attached), and he is charged with overseeing our regulatory 
compliance and developing organizational processes, systems and a culture that drives 
accountability and institutional integrity. 

■ The Department of Professional Practice - Tax has been independent of the tax practice 
since May 2002 and now reports directly to the Partner in Charge of Risk & Regulatory 
Matters -Tax. 

■ We instituted a more rigorous and formal review of our tax services, which entails three levels 
of approval including sign-off by the partners in charge of Risk & Regulatory Matters - Tax, 
Washington National Tax and Department of Professional Practice - Tax. Any of these three 
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can withhold approval, and the partners in charge of Risk & Regulatory Matters - Tax and 
Department of Professional Practice -Tax make the ultimate determination. 

■ We implemented protocols surrounding provision of tax planning services with a material 
financial statement impact to audit clients. 

■ The client must secure a timely, independent, third-party “should" level opinion prior to 
recording the financial statement benefit. 

■ We are facilitating the tax practice’s communication with Audit Committees, if appropriate, 
through management such as the Tax Director, CFO and/or CEO, to ensure the directors 
understand the tax transactions from both a business and tax perspective, as required under 
SAS 61 and SAS 96. 


KPMG's Tax Services and Offerings 

■ We offer tax services that are tailored to our clients’ individualized business objectives and 
tax planning needs. We do not offer, implement, or endorse aggressive look-alike strategies. 

■ We have voluntarily adopted new policies surrounding the provision of tax services to 
corporate executives of our audit clients. The policies include protocol for communication with 
the Audit Committees regarding tax services rendered to the executives. 

■ We do not offer any listed (or substantially similar) transactions. 

KPMG's Enhanced Training Programs 

■ We have more closely aligned our resources in charge of tax training with our technical 
resources in Washington National Tax to enhance the technical component of our training 
programs. 

■ We implemented intensive training focused on the latest regulatory changes including 
Sarbanes-Oxley and tax provision review to help safeguard our clients. 

■ We developed training related to tax shelter compliance and continue our annual training 
pertaining to independence to ensure our partners and professionals understand the rules 
and required behavior and act with integrity. 

■ We instituted training for partners and professionals to reinforce the importance of quality and 
ethics. We recognize that the quality and integrity our partners and professionals 
demonstrate in their daily actions, communications, work product and relationships are critical 
to meeting the public's expectations for upholding confidence in the accounting system. 

KPMG's Commitment to Cooperating with the Ongoing Examination and Investigation 

m KPMG intends to work with the Internal Revenue Service ("IRS") to provide the information 
necessary to meet the expectations of the IRS in its ongoing audit of KPMG's tax services. 

■ KPMG has produced approximately 1 .5 million pages of materials to date in response to IRS 
summonses, and intends to comply with the recent judicial decision ordering additional 
materials to be provided. KPMG is adopting a more cooperative approach with its regulators 
than had been adopted in the past. 

■ KPMG has been cooperating with the U.S. Attorney's office in its investigation that 
commenced sometime around February 2004. 


The following sections provide greater elaboration on the significant changes we effected in our 
tax practice to respond to specific questions recently raised by PSI staff. 

Disbanding Innovative Strategies and Stratecon 

The Innovative Strategies (IS) practice had only nominal revenue in the six months between April 
1 and September 30, 2002, the end of the 2002 fiscal year, when we ceased to account for it as a 
separate practice. The IS practice comprised a small number of individuals. They have been 
reassigned to other practices, albeit with no formal documentation of the changes. The individuals 
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transferred from Innovative Strategies, as with all our tax professionals, are not involved with the 
development or deployment of aggressive look-alike strategies like FLIP, OPIS or BLIPS. 
Furthermore, the marketing of "loss-generating" strategies such as BLIPS, SOS, FOCUS and 
variations thereon, ceased in 2002 with the disbanding of the IS group. 

At the beginning of 2002 there were approximately 115 Stratecon professionals. As of November 
2002, tax professionals who had previously been part of the Stratecon practice were either no 
longer with KPMG or transferred to other practice groups within the firm. Today, 58 of those 
professionals remain with the firm practicing as part of other tax services groups. The individuals 
transferred from Stratecon, as with all our tax professionals, are not involved with the 
development or deployment of aggressive look-alike strategies like SC2. 

KPMG’s Cultural Transformation and the Disbanding of the BDM Network 

We have transformed our organization to reflect the changes outlined above. Our goal is to gain a 
strong understanding of our clients' organizations, businesses, issues and needs. This 
understanding serves as the foundation for providing tailored tax advice based on our clients’ 
specific facts and circumstances. 

We are in the process of disbanding our network of business development managers (BDMs). 

The network grew from 34 professionals serving Tax in 1998 to 87 individuals serving Tax, Audit 
and Risk Advisory presently and is no longer consistent with our current objectives. We view the 
past role of BDMs as inconsistent with the reforms we have made to our culture and practices. 
Going forward we envision a discrete team that will focus on enhancing our existing individualized 
relationships with companies where our firm currently does business or has a well-recognized 
opportunity. These individuals will be aligned with a limited number of specific accounts and will 
not be involved in cold calling or the marketing of aggressive tax strategies. In sum, we have 
worked towards inculcating a culture focused on meeting the needs of our clients with the highest 
degree of integrity. 
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RESPONSES TO SUPPLEMENTAL QUESTIONS FOR THE RECORD 
SUBMITTED BY 

SENATOR CARL LEVIN 

for 

DEUTSCHE BANK 


1. Please provide the Subcommittee with the following information: 

a) What is the current status of the Structured Transactions Group, and if it was 
disbanded, when and why it was disbanded? If the Structured Transactions Group 
was disbanded, please provide all documentation related to its disbanding. 

b) Is there any other group within Deutsche Bank responsible for the same or similar 
functions as those performed by the Structured Transactions Group? If so, please 
provide the name of the group, a description of its responsibilities and activities, and 
an organizational chart. 

c) If no such group exists within Deutsche Bank at the present time, how are the functions 
once handled by the Structured Transactions Group now handled within Deutsche 
Bank? 

Answer : See attached letter response. 


2. Please provide the Subcommittee with all documents related to all communications and 
meetings involving or that address Mr. John Ross or Mr. John Wadsworth and are related 
to Deutsche Bank’s involvement in, and ail relations with KPMG related to, BLIPS. 

Answer : See attached letter response. 


3. Exhibit 105 (attached) is an email from Mr. William Boyle proposing that Deutsche Bank 
finance additional BLIPS loans by providing funds to IIVB. Mr. Boyle also suggested that 
Deutsche Bank execute the trades related to the BLIPS transactions financed by the 
Deutsche Bank funds. At the Subcommittee hearing on November 20, Mr. Boyle testified 
with respect to this matter, “[Mr. Wadsworth of Deutsche Bank] clearly was not interested 
in doing any more of these deals and it stopped at that point.” 

Please provide the Subcommittee with the following information and all related 
documentation, including any internal communications within Deutsche Bank and any 
communications with HVB or KPMG, on this matter: 

a) whether this proposal was ever formally or informally reviewed within Deutsche Bank, 
the names and positions of the individuals involved in the review, the outcome of the 
review, and the reason for that outcome; 

Permanent Subcommittee on Investieations 

EXHIBIT #148 
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b) whether anyone from Deutsche Bank ever approached HVB with this proposal, and if 
so, who from Deutsche Bank approached HVB, who from HVB was approached, and 
on what date; and 

c) what form this communication took, whether any meetings or discussions took place, 
the dates of any such communications or meetings, the names and positions of those 
involved, what representations were made by Deutsche Bank in those communications, 
and HVB’s response to Deutsche Bank’s proposal. 

Answer : See attached letter response. 

# 
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Ernest Leonard!™ 
02^2/200201:33 PM 


Sent by: Ernest Leonardini 

To: Jules S Goodman/NewYork/DBNA/OeuBagDBNA 

cc: 

Subject Updated Prestdio/KPMG trades 
Jules, 

FYL Re. BLIPS. 

Regards, 

Ernie 


— Forwarded by Ernest LecmaraSni on 02/22/2002 01:32 PM — 

From: William Boyte on 06/20/2000 02:36 PM 

To: JpbnTWadswodb^BanKers^Trust 

cc: Paul Glover© BankcraJTrust; Ernest tea nartSn i@Bankers_T act 

Subject Updated PresldWKPMG trades 

jbhrv 

During 1890, we executed $2.8 b. of loan premium deals as part of the BLIP'S approval process. At that 
time, NafWest and Hypovereinsbank had executed approximately $ 0.5 b. of loan premium deals. I 
understand that we based bur limitations on concerns regarding reputational risk which were heightened, 
in part, on the proportion of deals we have executed relative to the other banks. Since to at time, 
Hypovereinsbank, and to a certain extent NafWest, have participated to approximately an additional 
$1 .0-1 .5 b. erf grandfathered BUP's deals. Both Hypovereinsbank and NafWest have capacity issues in 
terms of their ability to execute a large number of transactions at any point to time. In addftfon. 
Hypovereinsbank has limited the amount of loans 8 Is wiling to have outstanding at any one point to time. 

Presidio and KPMG are developing an expanded version of BUP's which it wffl execute on a ttorfted baste 
for Its wealthy clientele. They anticipate executing approximately 10-15 deals of significant size (Le. in toe 
$100-3POm. range). The expanded version of the BUFs deal wil continue to employ the high coupon 
fixed rate loan, but wil expand the investment menu to include a greater variety of Investments which wffi 
be tied In more dosety to the tocHvjduaTs other investments or business. 

Currently. Hypovereinsbank is in the position of facing the client both to terms of making the high-coupon 
loan and executing the underlying trades. However, Hypovereinsbank has certain capacity Issues durtog 
a period in terms of their ability to execute and monitor a large number of transactions end also toe 
amount of loans which may be outstanding at any one point to time. However, Hypoveretosbenk does not 
have the same sensSMty to and market exposure as DB does with respect to the reputational risk from 
making the high-coupon loan to too dtenL We are to toe unique positton where we can step in and 
execute toe undertying transactions. As you are aware, toe tax benefits from the transaction potentially 
arise from a contrtbtion to the partnership subject to toe high-coupon note and not from the execution of 
FX postions to the partnership, activities which we perform in toe ordinary course of our business. 

to addition to the execution of toe underlying FX transactions, we would like to lend an amount of money 
to Hypovereinsbank equal to the amount of money Hypovereinsbank lends to tire dient We could 
potentially make a market interest rate loan secured by Hypovereinsbank high-coupon loan to toe dient 
which would be secured by the underlying FX transactions. The ban we fund Hypovereinsbank with could 
be differentiated from the underlying loan to the dient because of the market coupon vs high coupon, the 
data the bans are made and .the fad that we do not face the dient as Hypovereinsbank does. 


Permanent Subcommittee on Inves tigations 1 

EXHIBIT #105 


DB BLIPS 03278 




We would like tax department approval to participate m the aforementioned more complex trades by 
executing the underlying transactors and making loans to Hypovereinsbanic. After you haw had an 
opportunity to review, please give me a call to discuss. 

Thanks, 
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William Boyle 
” J 06/20/00 02:38 PM 


To: John T YVadsworth@Bankers_Trust 

ce Paul Glovef@Bankers_Trust, Ernest LeanardN@Bankere_Trust 
Subject Updated Presidio/KPMG trades 


John, 

During 1999, we executed $2.8 b- of loan premium deals as pal of the BUP's approval process. At that 
time, NatWest and Hypovereinsbank had executed approximately $ 0.5 b. of loan premium deals. I 
understand that we based our limitations on concerns regarding reputational risk which were heightened, 
in part, on the proportion of deals we have executed relative to the other banks. Since that time, 
Hypovereinsbank, and to a certain extent NatWest, have participated in approximately an additional 
51.0-1.5 b. of grandfathered BLIP’S deals. Both Hypovereinsbank and NatWest have capacity issues in 
terms of their ability tp execute a large number of transactions at ary point in time. In addition, 
Hypovereinsbank has limited the amount of loans it is will rig to haye outstanding at any one point in time. 

Presidio and KPMG are developing an expanded version of BLIP'S which ft wiB execute on a limited basis 
for its wealthy clientele. They anticipate executing approximately 10-15 deals of significant size {t.e. In foe 
SlOO-3QOm. range). The expanded version of foe BLIP'S deal will continue to employ the high coupon 
fixed rate loan, but wiB expand the Investment menu to include a greater variety of Investments which w3i 
be tied h more closely to the individual's other investments or business. • 

Currently, Hypovereinsbank is in the position of facing foe client both in terms erf making the high-coupon 
loan and’ executing foe underlying trades. However, Hypovereinsbank has certain capacity Issues during 
a period in terms of theft ablity to execute and monitor a large number of transactions and also the 
amount of loans which may be outstanding at any one point In time. However, Hypovereinsbank does not 
have foe same sensitivity to aid market exposure as D8 does with respect to foe reputational risk from 
making the high-coupon loan to the client We are in foe unique position where we can step in and 
execute foe underlying transactions. As you are aware, foe tax benefits from the transaction potentially 
arise from a contribtion to the partnership subject to foe high-coupon note and not from the execution of 
FX postions in foe partnership, activities which we perform in foe ordinary course of our business. 

In addition to foe execution of foe underlying FX transactions, we would like to lend an amount of money 
to Hypovereinsbank equal to foe amount of money Hypovereinsbank lends to the client We could 
potentially make a market interest rate loan secured by Hypovereinsbank high-coupon loan to foe client 
which would be secured by foe underlying FX transactions. The loan we fund Hypovereinsbank with could 
be differentiated from the underlying loan to foe client because of foe market coupon vs high coupon, the 
date the loans are made and foe fact that we do not face the client as Hypovereinsbank does. 

We would like tax department approval to participate in foe aforementioned more complex trades by 
executing foe underlying transactions and making loans to Hypovereinsbank. Alter you have had an 
opportunity to review, please give me a call to discuss. 

Thanks, 

Bill 


DB BLIPS 0328' 
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BINGHAM McCUTCHEN 


January 9, 2004 


Bingham McCutchen LIP 
Suite 800 
1120 20th Street, NW 
Washington, DC 
20036-3406 

202.778.61S0 
202.778.6155 lax 

binghom.com 

Boston 
Hartford 
London 
Los Angeles 
New York 
Son Francisco 
Silicon Volley 
Singapore 
Walnut Creek 
Washington 


BY PDF AND REGULAR MAIL 

The Honorable Norm Coleman, Chairman 

The Honorable Carl Levin, Ranking Minority Member 

United States Senate 

Permanent Subcommittee on Investigations 
199 Russell Senate Office Building 
Washington, DC 20510 

Re: Permanent Subcommittees’ hearings, U.S. Tax Shelter Industry: 

The Role of Accountants, Lawyers and Financial Professionals 

Dear Mr. Chairman and Senator Levin: 

We are in receipt of your letter dated December 9, 2003 addressed to Mr. Seth 
Waugh, CEO of Deutsche Bank for the Americas, in which you have raised 
certain questions. Deutsche Bank appreciates the opportunity to provide 
additional information as requested. 

In response to your letter, Deutsche Bank has gathered information responsive to 
your requests and has searched for responsive documents. Deutsche Bank 
provides the following responses based upon currently available information. 

Question 1 

a) What is the current status of the Structured Transactions Group, 
and if it was disbanded, when and why it was disbanded? If the Structured 
Transactions Group was disbanded, please provide all documentation related to its 
disbanding. 

b) Is there any other group within Deutsche bank responsible for the 
same or similar functions as those performed by the Structured Transactions 
Group? If so, please provide the name of the group, a description of its 
responsibilities and activities, and an organizational chart. 

c) If no such group exists within Deutsche Bank at the present time, 
how are the functions once handled by the Structured Transactions Group now 
handled within Deutsche Bank. 

Response 

In October, 2001, Deutsche Bank reorganized and refocused the business strategy 
of the Structured Transactions Group and changed its name to the Structured 
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Bingham McCotchen LIP 
bingham.com 


Capital Markets Group (“SCM”). Many full service financial institutions, like 
Deutsche Bank, feature groups similar to Deutsche Bank’s SCM group, which 
provide similar services to their clients. SCM is an organizational unit within 
Deutsche Bank’s Global Markets function. SCM does not execute tax- 
advantaged transactions involving multiple high net worth individual investors, 
analogous to the BLIPS transactions. Instead, SCM delivers structured financial 
services to Deutsche Bank’s corporate and financial institution clients who may 
seek alternative investment or borrowing opportunities not otherwise available 
through traditional capital markets instruments. These transactions are typically 
structured to meet specific client requirements and often have significant credit, 
liquidity, market risk and tax consequences. 

A copy of an organizational chart for SCM is enclosed. 

Question 2 

Please provide the Subcommittee with all documents related to all 
communications and meetings involving or that address Mr. John Ross and Mr. 
John Wadsworth and are related to Deutsche Bank’s involvement in, and all 
relations with KPMG related to, BLIPS. 

Response 

Deutsche Bank has searched for documents responsive to this request and has not 
located any such documents other than those already produced to the Senate. The 
documents previously produced are Bates stamped DB BLIPS 03278-03279, 
03281-03282, 03283, 03286, 03926-03928, 06514, 06520-06521, 06553-06555. 
Deutsche Bank is continuing its search and will produce any additional responsive 
documents that are located. 


Question 3 

Exhibit 105 is an email from Mr. William Boyle proposing that Deutsche bank 
finance additional BLIPS loans by providing funds to HVB. Mr. Boyle also 
suggested that Deutsche Bank execute the trades related to the BLIPS transactions 
financed by the Deutsche Bank funds. At the Subcommittee hearing on 
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The Honorable Norm Coleman 
The Honorable Carl Levin 
January 9, 2004 
Page 3 


Gingham MeCutchen UP 


November 20, Mr. Boyle testified with respect to this matter, “[Mr. Wadsworth of 
Deutsche bank] clearly was not interested in doing any more of these deals and it 
stopped at that point.” 

Please provide the Subcommittee with the following information and all related 
documentation, including any internal communications within Deutsche Bank and 
any communications with HVB or KPMG, on this matter: 

Response 

Deutsche Bank has searched for documents responsive to this request and has not 
located any such documents other than the email referred to in the request. 
Deutsche Bank is continuing its search and will produce any additional responsive 
documents that are located. 


a) whether this proposal was ever formally or informally reviewed 
within Deutsche Bank, the names and positions of the individuals involved in the 
review, the outcome of the review, and the reason for the outcome. 

Response 

Based on currently available information, Deutsche Bank is not aware of any 
formal or informal review process regarding the suggestion set forth in Mr. 
Boyle’s email, although Deutsche Bank is aware of the discussions referenced by 
Mr. Boyle in his testimony. Deutsche Bank did not participate in any BLIPS 
transactions executed by HVB, nor did HVB participate in any BLIPS 
transactions executed by Deutsche Bank. 

b) whether anyone from Deutsche bank ever approached HVB with 
this proposal, and if so, who from Deutsche Bank approached HVB, who from 
HVB was approached, and on what date. 

Response 

Based on currently available information, Deutsche Bank believes that Mr. Boyle 
attended a meeting with HVB regarding the possibility of financing additional 
BLIPS loans by Deutsche Bank providing funds to HVB. 
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c) what form this communication took, whether any meetings or 
discussions took place, the dated of any such communications or meetings, the 
names and positions of those involved, what representations were made by 
Deutsche Bank in those communications, and HVB’s response to Deutsche 
Bank’s proposal. 


McCulchen LIP 
bingham.com 


Deutsche Bank believes that Mr. Boyle and possibly one or more of his 
colleagues attended a meeting with Mr. Domenick DeGiorgio, Managing Director 
of HVB and possibly one of his colleagues, during the spring of 2000 where the 
subject was discussed. Ultimately, Deutsche Bank was not interested in moving 
forward with such an arrangement, for the reasons Mr. Boyle testified to. HVB 
also was not interested in proceeding with such an arrangement. 

We have provided the following information in order to assist the Senate 
Subcommittee in its investigation of the BLIPS transaction. We appreciate the 
opportunity to provide this information. If there is additional information you 
desire, please contact me. 


Respectfully submitted, 



Enclosure 

cc: Marla Alhadeff, Esquire 

Nicholas M. Gess, Esquire 
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RESPONSES TO SUPPLEMENTAL QUESTIONS FOR THE RECORD 
SUBMITTED BY 
SENATOR CARL LEVIN 

for 

HVB AMERICA, INC. 


1. Document “HVB 002035" (attached) cited on page 91 of the Minority Staff Report is an 
email from Kerry Bratton of Presidio to Alexandre Nouvakhov of HVB referencing the 
conversion of Euros to U.S. Dollars on behalf of two LLCs involved in BLIPS transactions, 
Mobile and Roanoke. Bratton writes, “Due to the tax consequences that result from these 
sales, it is critical that these transactions be reversed and made to look as though they did 
not occur at all.” 

Please provide the following information and all related documentation, including trade 
records: 

a) Please provide a description of the transactions that were the subject of Ms. Bratton’s 
email. 

b) Please provide a description of the “tax consequences” referred to by Ms. Bratton and 
how the sales referred to by Ms. Bratton resulted in those tax consequences. 

c) Did HVB inquire of Presidio, or did Presidio ever inform HVB, why Presidio wanted 
these transactions reversed and why Presidio wanted it “made to look as though they 
did not occur at all”? If so, what was the explanation offered by Presidio? If not, why 
didn’t HVB ask Presidio why the transactions had to be reversed and why Presidio 
wanted it to appear as if they did not occur at all? 

d) Please describe in detail what actions HVB took in response to the communication from 
Ms. Bratton, and the trades in question, including: 

i. a description of all internal meetings, reviews and communications regarding the 
matter; 

ii. a description of all meetings and communications HVB had with Presidio or KPMG 
on the matter; 

iii. whether HVB took any actions to make it look as though the trades did not occur 
at all and, if so, why such actions were taken and what actions were taken to 
achieve that outcome; and if no actions were taken, why not; and 

iv. whether HVB created and maintained records of the trades in question and any 
subsequent transactions related to those trades, and, if not, why not? 

Answer : See attached letter response. 


Permanent Subcommittee on Investigations | 

EXHIBIT #149 I 
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2. Exhibit 105 (attached) is an email from William Boyle of Deutsche Bank proposing that 
Deutsche Bank finance additional BLIPS loans by providing funds to HVB. Mr. Boyle 
also suggested that Deutsche Bank execute the trades related to the BLIPS transactions 
financed by the Deutsche Bank funds. At the Subcommittee hearing on November 20, Mr. 
Boyle stated with respect to this matter, “[Mr. Wadsworth of Deutsche Bank] clearly was 
not interested in doing any more of these deals and it stopped at that point.” 

Please provide the following information and all related documentation, including any 
internal communications within HVB and any communications with Deutsche Bank or 
KPMG, on this matter: 

a) whether Deutsche Bank approached HVB with this proposal and, if so, the date when 
this communication took place; 

b) whether any meetings or discussions took place, what was represented by Deutsche 
Bank, the names and positions of ail individuals involved in any such meetings or 
discussions, and a short description of the substance of the meetings or discussions; and 

c) what decision was made by HVB with respect to this proposal, who was involved in 
making the decision, why the decision was made, and how and when the decision was 
communicated to Deutsche Bank. 

Answer : See attached letter response. 


3. Exhibit 137 (attached) is a 1997 memorandum from Robert Pfaff to John Lanning and Jeff 
Stein. In the memorandum, Mr. Pfaff writes: 

“I have spent a significant amount of time courting a relationship with 
Bayerische Vereinsbank (“BV”). It now appears that this investment may pay- 
off in terms of deal and product flow. BV has engaged Caplan and Drysdale to 
assist them on these products.” 

Please describe what HVB understands to be the facts related to Mr. Pfaff s statements 
regarding a relationship with BV, deal and product flow and BV’s retention of Caplan & 
Drysdale to assist them on the products, including but not limited to: 

a) a description of the meetings and communications that took place between BV and Mr. 
Pfaff or other KPMG personnel regarding these matters, including the names and 
positions of the BV and KPMG personnel involved; 

b) a description of the nature of any relationship Mr. Pfaff, on behalf of KPMG, 
established with BV and what, specifically was BV asked and expected to do; 
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c) a description of BV’s review and approval process for the relationship Mr. Pfaff 
discussed in his memorandum, including the names and positions of the BV personnel 
involved in the process and the outcome of that process; 

d) a description of the “deal and product flow” that Mr. Pfaff was referring to in his 
memorandum; and 

e) a description of the assistance provided by Caplan & Drysdale that Mr. Pfaff referred 
to in his memorandum, and the names of the individuals at Caplan & Drysdale who 
provided that assistance. 

Please provide the Subcommittee with all documentation related to the relationship and 
communications between Mr. Pfaff and BV referred to in Mr. Pfaffls 1997 memorandum. 

Answer : See attached letter response. 

# 
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... . “Kerry Bratton" <kbratton@presidioadv.com> on 12/28/99 08:47:06 PM 


To; Alexandre Nouvakhov/StruFm/NY/NA/Vereinsbart^ Amy Mc^arthy/NY-S/NY/NA/Vereinsbank 

cc: “Steven Buss' <sbuss.P01.Prosidio_Domain@pr9skJloadv.com> 

Subject: FX Confirmations 


I know chat Steven hae talked to you regarding the error for Roanoke Venture*. I have 
also noted an error for Mobile Ventures. Hone of the Euro's should have been 
converted to USD in 1999. Due to the tax consequences that result from these sales, 
it is critical that these transactions be reversed and made to look as though they did 
not occur at all. 

I'll give you a call in the AM to discuss. 

Thanks 

Kerry 

Kerry Bratton 

Presidio Advisory Services, LDC 
Phone: (415) 284-7282 

Pax: (415) 284-7284 


HVB 002035 
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Ernest Leonards™ 
02/22/2002 01:33 PM 


Sent by*. Exnest Leona rtfini 

To: Jutes S Goodman^ewYorWDBNA/DeuBa@DBNA 

cc 

Subject Updated PresitSo/KPMG trades 
Jules, 

FYL Re. BLIPS. 

Regards, 

Ernie 


--- Forwarded by Ernest LeonarcSnl an 02/22/2002 61:32 PM 

From; William Boyle on 06/202000 02:3« PM 
To: John T Wadsworth© BanJu^Tmst 

cor. Paul dover@Bankere_Trust Ernest Leonardmi@BankereJTrust 

Subject Updated PresWfa/KPMG trades 

jbhrv 

During 1999, we executed $2.0 b. of Joan premium deals as part of die BLIP'S approval process. At that 
lane, NafWest and Hypoveretosbank had executed approximately $ 0.5 b. of loan premium deals. I 
understand that we based our limitations on concerns regarding reputational risk which were heightened. 

In part, on the proportion of deals wo have executed relative to the other banks. Since that time, 
Hypovereinsbank, and to a certain extent NafWest. have participated in approximately an additional 
$1 .0-1 .5 b. of grandfathered BUFs deals. Both Hypoveretosbank and NafWest have capacity Issues in 
terms of their ability to execute a large number of transactions at any point In time. In addiion, 
Hypovereinsbank has limited the amount of loans a is wiling to have outstanding at anyone point in time. 

Presidio and KPMG are developing an expanded version of BUFs which it wffl execute on a limited basis 
tor Its wealthy clientele. They anticipate executing approximately 10-15 deals of significant size (Le. In the 
$100-300m. range). The expanded version of the BUFs deal w» continue to employ toe high coupon 
fixed rate loan, but win expand the Investment menu to indude a greater variety of investments which wBI 
be tied In more closely to the todh/jduaTs other investments or business. 

Currently, Hypovereinsbank is in trio position of facing the client both in terms of making the high-coupon 
loan and executing toe underlying trades. However, Hypovereinsbank has certain capacity Issues during 
a period In terms of their abffity to execute and monitor a large number of transactions and also the 
amount of loans which may be outstanding at any one point to time. However, Hypoveretosbank does not 
have the same sensitivity to and market exposure as DB does with respect to toe reputational risk from 
making the hlgh-coupon loan to the cfient We are to the unique position where we can step to aid 
execute toe underlying transactions. As you are aware, the tax benefits from the transaction potentially 
arise from a contrtotion to the partnership subject to the high-coupon note and not from the execution of 
FX postions to the partnership, activities which we perform in the ordinary course of our business. 

In addition to tire execution of the underlying FX transactions, we would like to tend an amount of money 
to Hypovereinsbank equal to ihe amount of money Hypovereinsbank tends to toe client We could 
potentially make a market interest rate loan secured by Hypovereinsbank high-coupon loan to the cfient 
which would be secured by toe underlying FX transactions. The loan we fund Hypovereinsbank with could 
be differentiated from toe underlying loan to toe client because of toe market coupon vs high coupon, the 
date the loans are made and toe fact that we do not face toe client as Hypovereinsbank does. 


I Permanent Siibcoinmittec on Investigations I 

EXHIBIT #105 I 


DB BLIPS 0327: 
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We would like tax department approval to participate in the aforementioned more complex trades by 
executing the underlying transactions and making loans to Hypovereinsbank. After you have had an 
opportunity to review, please give me a call to discuss. 

Thanks, 

BiB 


DB BLIPS 03275 
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To: John T Wadsworth@Bankers_Tnist 

cc: Paul Glovor@Bankers_Tai5t. Ernest Leonarrfini@B ank ers_T rust 
Subject Updated Presidio/KPMG trades 


During 1999, we executed $2.8 b. erf loan premium deals as part of the BLIP'S approval process. At that 
time, NafWest and Hypovereinsbank had executed approximately $ 0.5 b. of loan premium deals. I 
understand that we based our limitations on concerns regarding reputational risk which were heightened, 
in part, on the proportion of deals we have executed relative to the other banks. Since that time, 
Hypovereinsbank, and to a certain extent NatWesL have participated in approximately an additional 
51.0-1. 5 b. of grandfathered BLIP'S deals. Both Hypovereinsbank and NafWest have capacity Issues in 
terms of their abBrty to execute a large number erf transactions at any point in time. In addition. 
Hypovereinsbank has limited the amount of loans it is wiling to haye outstanding at any one point in time. 

Presidio and KPMG are developing an expanded version of BLIP'S which 8 wil execute on a limited basis 
for its wealthy clientele. They anticipate executing approximately 10-15 deals of significant size {i.e. in tee 
5 100-3 00 m, range). The expanded version of tee BLIP’S deal wiB continue to employ tee high coupon 
fixed rate loan, but w31 expand the investment menu to include a greater variety erf investments which wffl 
be tied In more dosely to the individuaTs other Investments or business. - • 

Currently, Hypovereinsbank is to the position of facing the client bote in terms of making tee high-coupon 
loan and" executing tee underlying trades. However, Hypovereinsbank has certain capacity issues during 
a period in terms of their abiity to execute and monitor a large number of transactions and also tee 
amount of loans which may be outstanding at any one point to time. However, Hypovereinsbank does not 
have tee same sensitivity to and market exposure as DB does with respect to the reputational risk from 
making tee high-coupon loan to tee dient We are in the unique position where we can step in and 
execute the underlying transactions. As you are aware, tee tax benefits from the transaction potentially 
arise from a contribtion to tee partnership subject to tee high-coupon note and not from the execution of 
FX postions in the partnership, activities which we perform in the ordinary course of our business. 

In addition to the execution of tee underlying FX transactions, we would like to lend an amount of money 
to Hypovereinsbank equal to tee amount of money Hypovereinsbank lends to tee dient We could 
potentially make a market interest rate loan secured by Hypovereinsbank high-coupon loan to the cRent 
which would be secured by the underlying FX transactions. The loan we fund Hypovereinsbank with could 
be differentiated from the underlying loan to the dient because of tee market coupon vs high coupon, the 
date the loans are made and tee fact that we do not face tee client as Hypovereinsbank does. 

We would Ike tax department approval to participate in the aforementioned more complex trades by 
executing the underlying transactions and making loans to Hypovereinsbank. After you have had an 
opportunity to review, please give me a call to discuss. 

Thanks, 


~>c 


William Boyte 
^ 06/20/00 02:38 PM 


John, 


Bin 


DB BLIPS 0321 
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Author i tarry BeLap At JOaJG palojilto 
xCA: 7/25/57 1:5 S PM 

priority: ltaxmal 

TO: Gilbert D. Bloc* at tsmjUT , T 
TO: Paul S. Lowry at KPMG^Boatcc 
TO: Richard J. Solway at XPWSJiro.Taa 
Subject: fieri aad Meawraada* 

Message Contents- 

The attachsMOt obviously la waxy confidential. Please do not share it 
with anyone. X would like to get your general thoughts on the proposal 
therein following our 357(c) discussion tmorxo*. 


Larry • • 

• , ' . Forward Header 

Subject: fieri sad M e mor anda* 

Author: Robert A. Pfaff at RPtt2_Dasrrer 
Data: 7/25/57 2:05 » 


Attached is a revised Version of ey July 11, 1557 iaensrandum. 

X have. added additional cements concerning *y perception of XfiU'a 
opportunity in the international banting narks t. 

Jeff, aa you requested, I hare' iccpied Larry DeLap. 

Bob 



637378 
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KPi 

tXt i riU I C?Ol 


Marwick llp 


7> John Lanaing/Jeff Stein 
New York 

fm, Bob Raff 

Dover > 

« John Larson, San Francisco 
Lirry DrTap, Palo Alto . 

Mr . Thqmfta Consa wnc 

(I) KfMCl Tai Advantaged Transaction Practice 
(D) Praldlo’t Rdatfomhip with KPMG 
(HI) Transition Issaes 


fc» July 29, 1997 

Sam 


rn kpmgytax ADVAOTACCT TRANSACTION rTAT-T PRACTICE • 

While I am certain there is ns shortage of {histntion, 1 think we made significant 
progress in FY1997. First and foremost, foe TAT Optmcn & Procedures 
Comnrinee (irapte nnffrd by Larry DeLap) turned chaos and inconsistency into a 
tough hot, 63r, prompt, inde p e n dent, and rtSaife process. I think these procedural 
safeguards fntaiengagemeg tenets.* releases, etc.) have rigmfjcantly reduced foe 
Rim’s exposure fa. what is dearly a high-risk practice. 

(a) Cemtsteacr 

1 think our big challenge now is to take sort that we' comply with the 
procedures and not make substantive changes to foe transaction that has been 
approved by foe opimaa e nramitren . 1 sincerely befieve any tfippage on rids 
Sou is the result' of ignorance of foe new DPP poHdea. This HghHgte foe 
need to have defeated teams involved fa defivery md implementation. 1 
befieve we have identified most, if not iD, of foe “one oir ddfo that were done. 
However, on a prospective basis, we should make certain that the defiveiy and 
opinion process is uniform. The pertaer who will uhijnatdy write the opinion 
needs to have input an the front-end before any structure is implemented. 



mm 
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09® Peat Marwfcku? 

Past 2 

July 29, 1997 

Maaotaatoa >o Jdm 1 annina/Jeff Sion 


(b) gross 

1 bdieve there in four d is tin ct phases from creation to revenue-recognition on 
these products. Whoever ycu (idea to run the practice will need to be involved 
and manege i9 four phases. ' 

0 AfeaGtnergrion 

Keep is mind that wt are uhjmitely looking for “turn-key" products. Is 
most cases, they wiS require eapSal sod sa hsemeiBary. Generally, this 
anil involve a •‘name," Scandal imtimaon, snd aa Intermediary domiciled in 
a &vonbln jurisdiction, who imonttxable' in the jorisfiaion of receipt and 
can ehsorh en item tint as be characterized as “income?* under US. tet 
law. 

We have am abundance of KPMG professionals who are capable of 
generating Idea-flow. Additionally. KPMCTi repuranoB in the international 
banking comnanary is Stellar. As internal issue we need to resolve is haw 
to reward the idea-generators so they win be more forthcoming. 

(El The Tum-Kry Proem 

In my view, this process is our tnrrung Bnk. We need to think bow we can 
create a critical component of a product and then eats a royalty on sales. 

To a u ccerd hi rias area, one needs to grin entrance to die international 
banking, investment and leasing community and have an alignment with the 
“handfld" of bn* firms who arc sidled and r esp e cted in this area. 
Fortunately, the KFMG name is highly-respected snd will open most doorx 
Once the door is open, you obviously need to deliver an idea, that is 
impressive. Patience and fastiSousnea are virtues that wifl be rewarded. 

' h should also be noted that providing a true turn-key product, -with KPMG 
as sole provider, wifl m many cases be rfiffkntt or impossible due to 
restriction! placed on the finn’t scope of activiaes by authorities such is the 

• SEC 
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Page 3 

July 29. 1997 

Memorandum a MaljmnEflcg Stein 


(5) Kfaittim’ and Dirsemtmtkn 

Thu is tougher tea it. appear s sad runs counter to one’s intuition. 
Logically, we would simply issue an edict that “any diem with an imminent 
gain of a threshold amount* should contict die TAT practice. However, 
after reading Colgate PabxUvt it is dear we cannot openly mattes rax 
results of an investment. Rather, our cfirrm should be made aware of 
nyesrment opportunities fiat are imbued with hath commercial reaEty and . 
favorable tax results. Conversely, we cannot offer investments without 
. running afoul a myriad of Firm aid securities tides. Ultimately, it was this 
daemon that led me to die cosdudoe that 1 was is die wrong industry to 
pby the role I enjoy tbemost and, hence, the Finn's need to aEgn with the 
fikes of a Presidio. 

In my observation, Gary Poured and Gregg Ritchie are well-suited far the 
role of figuring out where our target matters should be and how to 
strategically and efficiently Identify such marten and gam entry. 1 ought 
add that' John Larson aril 1 duco ve r e d , after about It months of bid and 
error, that it is ftr more efficient , albeit less glamorous, to dose n 
transaction with a privately hdd en t erprise, than it is with IBM. Recognize 
that calls to the Fortune lot may be important for strategic reasons, hut 
may rarely result in a prompt rinsing, . 

FmaBy,h is also Impo rtant to remember, the i T c aincrio n between Bartering 
and sales. 1 dunk sales cals should be Braked to the KPMG partner or 
manager relationship and a TAT member who knows the product. 

.(tv) Sales. DeBvervand ftWu BWtfttg 

1 think the same professi on als) should be involved to assure consistency 
. with the TAT-tpproved product and to snake certain the product Is 
“opiuable.” If we bifurcate lids pnir.ru . the sales guy has a tendency to 
stretch too ftr to get the sale and promise modifications that we ultimately 
cannot deSver. It appears sra have a couple of these stustions. 

The ideal cantSdata would bt someone who knows dm product cold, is 
flexible, decisive, and has reasonably good sales drills. However, given the 
to tint « re l a tionship partner is EkeSy to be present, I would recommend 

ooKFiEtanw. 
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J33© PBSt Marwick UP 
Pags4 

July 29. 1997 

Memorandum 10 Jobs Lannmg/Jeff Stein 


snoring on the side of going with a twhmrfrm with die caveat he or she not 
be»“waffler* 


As yoo an no doubt aware, the TAT Opinicn Committee consists o£ 

• Larry DeLscp 

• (33 Bloom 

• Paul Lowty 

• Rick Solway 

He professionals! have identified with the aptitude and the interest include: 

. • Bob Simon, Denver 

• John Harris, Denver 

' » Mired Maar, Port Lauderdale 

• BSLAJbaugh, Adana 

V Randy Bidtbam, Palo Alto 

• Richard Smith, WNT 

• Gregg Ritchie, Warner Center 

• JeffFischrid, Atlama 

I am sure there an; others tharwiS emerge if encouraged. 


1L PKESrPTO-i RELATION WITH KPMG 

1 strongly deart a dose relationship with KPMG and would be wiffing to commit 
to an arrangement whereby JTeskSo would agree to- o2er KPMG a tight of first- 
refitsal an products. I heHeve it would he s reasonable consideration, in turn, for 
KPMG to offer Presidio i pr e ferr ed provider opportunity in such instance. 1 
drink a formalized relationship between Presidio and KJ"MG may be subject to 
scrutiny, considering the problems the firm had with KPMG Baymaric. 1 am also 
aware that entering into an “affiance" wish KPMG is now a difficult and complex 
matter under current film poEcy. 

It is dear that Presidio desires to offer a number of products. We have several 
ideas that we would Eke to “turnkey" hi the near future. We would be wiffing to 


COKFID £NTt^i. 
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Paged 

July 29, 1991 

Mancrandamm JolaLanninB/leffSieia 


engage in dialogue with KFMG with the goal of developing mutuaBy-benefidad 
products. Quite frankly, die first quesdon a %*o is bt charge and responsible 
far ‘cutting the deal' an bthalf of KPMG"? This role requires more of a 
“businessman roia" than anything das. 

(«) Quadra Potential Conflict 

With regard to file foreign leveraged investment program, KPMG took the 
idea to Quadra who, in tore, brought UBS. to die table. We used them 
exclusively, hot discovered that after Diva ljppnan Joined Quadra, he cut a 
deal to expand the network to CAL by striking an affiance with Mike 
Schwartz. My best sense of ill this is that Qiadra figured they were the only 
game in town and probably counted on KPMGIJejng irritated but, nldmxtdy, 
decided to continue tn do business wnh Quadra. 

My burial reaction would be lo' sever tha Quadra rriarirmdiip, alight of their 
open and notorious re l a tionsh ip with CAL, on a product KFMG developed 
and brought to Quadra. On re fl ectio n , this would probably be fit-advised 
because we need to five with Quadra, pardcnlariy on GtS exams and on 
completed tr an sa c tio n s. We also have several cSents who £d well 
economically on the UBS stock and wiD probably want to do more. 


Finally, as we learned with Quadra, h is always better to have die leverage of 
having more than one source of supply, unless we (KPMG) are confident tha 
supplier b equally committed to an exclusive relationship. In the current 
sitiutkni, 1 think' it would be in KPMG's best interests to keep the Quadra 
relationship with a number of caveats. Firstly, KFMG needs assurance that 
our modifications and refinements (effectively, our iote&ectml capital) are not 
pjpeBnrd (Erectly to CAL. Qeariy, we had dose to a bne-ycar head-start and 
are Hedy to be more evolved dan CAL. Secondly, if Preddia commits to be 
exdusve to KPMG on tins product, it would appear to: be a fair consideration 
for KPMG to oSer Presidio and Deutsche Bank the first opportunity to 
present its product. 


Finally, it would be essential that if KPMG works with both providers, that 
there be a “Chinese Wall,* separate engage m ent teams, sales teams, and 
opinion writers. 
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J33SS Peat Marwick Of 
Paget 

July 29, 1957 

Memorandum to Ida lannirg/lcfr Stein 


(b) Other Pratdlo fowg 

• If PreaSo cKi KPMG strike some sort of agree m ent, the iblUrwmg hudww 
issues need io be resolved: . 

© mta&si . 

The deal with Quadra teas confiaing because tfiSerem partners had 
d i f f erent deals. KPMG needs to speak vrith one voice and any pricing 
. system must be easily understood. 

The airrempneipg arr ang e m e n t between KPMG and QuaiEa is 1.5 points 
less dared emts. The dared costs (SminisH as a percentage as the site of 
the transaction increases. 

The “dared costs’ co n ce pt has caused codbaon and. in certain instances, 
distrust. A better Jbnmila would be a fixed amours, escalating based upon 
dealsae. 


Amount 7 SPA Charge 7J% Charge 

(a) 510m- 120m — I.OS — 1.50% 

(b) S20m - JiOm — 1.25% — 1.75% 

(c) >I50m — U0% — l.S0% 

(d) >S100m — To be separately negotiated because . 

the eEent may lttcmpl to negotiate a 
fee of less than 7.0% 
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£050 Psat Warwick Uf 

Pap7 

My 29 , 1997 

Memorandum In John lanaing/lcif Stein 


(^mdOlssdBs^mMs, 

In eemm'dmjnmnnces * piny, other than KPMG, may be a “finder.' In 
such instance, KPMG m^y play i Emited role, winch could indude 

• Opinion Provider . 

• Structuring end Comfort 

• Authorization ro use KPMG* mime 

Them should be a sliding scale of fees for these United- roles or, 
alternatively, KPMG may agree to foe sharing. We hive a number of 
>*■»-«» deals pending where KPMG was 'not the finder. Then are 
signifies* transactions -with very wealthy individuals who are not 
currently efiena of the firm. The sztuarions we are currently pursuing 
represent excellent opportunities for the PFP practice and, especiall y for 
the Bay Area ICE pran i ce . 

EL . TRANSITION ISSUES 

(a) Kristin; Peals 

lohn Larson, working with Kandy Bickhxrn and John Harris, intends to have 
. completed prior to his de pa rt u r e the KPMG opinion on closed transactions 
regarding to the fiariga leveraged investment program. 

I think it would be advisable for all the teams to meet in the next several 
weeks to make sum we have covered iD bases. Denver would appeir to bo 
the most logical location. 

(b) New Tedmahgv 

Then are several ideas that we have, winch we believe have a reasonable 
prospect of besotting near-term products. KPMG needs to figure out what 
ecenmitinent sndrtde they went to nuke. Assuming the answer is affirmative, 
a ‘business deal' then needs to be struck. 


COKf.tefTfAL 
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®®f>sat Marwick lu> 

Page! 

July 29, 1997 

Memorandum to John Lanuingfleff Stein 


(c) Transfer ef Relationship 

I have spent a significant amount of erne coming i relationship with 
Beyerische Vereinsbank nJV"). h now appears that has investment may 
pay-off ht terms of deal- and product flow. BV has engaged Caplin tc 
Drysdale to assist them oa these products. BV has mho interviewed a number 
of accounting linns and an mod impressed with PW's TAT practice. PWi 
practice is London-based - ami, accordingly, presents itself is the only 
mnttmarinnai TAT practice among the Big Six. Although beyond the scope 
of this memorandum, it has become dear to tne that the multinational banks 
are chasing mcreasingiy-sopUsncated eustomera in a market that has 
Increasingly small profit .margins. Ac co rd in gly, they are looking {hr 
competitive edges to shorenip their operating margins and respective share of 
the market- Two key diSerendili are: (i) tax advantaged transactions and (5) 
financial accounting enhancements. The market is brimming with opportunity 
for KPMG to tax advantage its standing. By way of example, in the last 
week. Bank of America’s Structured Finance has inquired about a relationship 
with Presdio to bring them leading-edge products. 

I wa use my best efforts to jntrnrinre Tony Alexandra! (Jeffs 
recommendation) to BV. 

1 would be pleased to contmua to work with I replacement to help assure a 
smooth trtrumon. 

Simflatiy, 1 have NOL monctfarocn prospects. 


dVAtfi 

Vrtitl 


KSKTlAL 
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isETOPsat Matwick OF 

Fage9 

July 29, 1997 

l U^mppmjun ] m John LramgflrfF 5 Ban 


■ Other im p or tant relationships induct: 

•' KraSethank 

.. WO. 

• Deutsche Bank 

• Bank of America. Structured Finance - Chicago 

• Republic Financial Corporation 

• 1CA 

• Jortrend 

• 5mnfcni Capital 

• Skandift 

1 recogma* that it will tike beyond the end ofjuly to provide appropriate 
introductions. I would be wQSng to weak with whomever KPMG 
designates after my departure. 

in summary, it is dear that KPMG needs to make hooness decisions concerning the tax 
advantaged transaction process. I have attempted to address the most critical issues. 



. KPMG JAC 331169 
CONFIDENTIAL 
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Caplin&Qrysdale 

A i i o I i E y s 

202-862-8852 Direct 

csr@capdale.com 


Caplin s Dtysdaie. Chartered 
One Thomas Circle. NW, Suite 1100 
Washington, DC 20005 
202-B62-5000 202-429-3301 Fax 
wwwxaolindrvsdale .com 


January 12, 2004 


VIA HAND DELIVERY 
Honorable Norm Coleman 

Chairman, Permanent Subcommittee on Investigations 
SROB 199 

Washington, DC 20510-6252 

Honorable Carl Levin 
Ranking Minority Member, 

Permanent Subcommittee on Investigations 
SROB 199 

Washington, DC 20510-6252 

Re: Questions to Bayerische Hypo-und Vereinsbank 

Dear Senators Coleman and Levin: 

This is in response to the letter delivered to my client Bayerische Hypo-und 
Vereinsbank AG (“HvB") by the Senate Permanent Subcommittee on Investigations (“the 
Subcommittee”) on or about December 9, 2003, with questions following up on the testimony 
of Domenick DeGiorgio of HvB on November 20, HvB’s responses to the three questions are 
set forth below. 

1. Regarding the Kerry Bratton email number HVB 002035: 

a. In the transaction at issue, a United States-based limited liability company (“LLC”) 
borrowed funds from HvB denominated in U.S. dollars for a term of 7 years. The 
U.S. LLC then converted the U.S. dollars into Euros, and deposited the Euros in a 
demand deposit account with HvB. The Euro deposit in the U.S. LLC’s account 
was pledged to HvB as collateral for the loan from HvB to the LLC. The U.S. 

LLC then entered into a forward agreement with HvB obligating the U.S. LLC to 
sell its Euros and buy U.S. dollars. 

Consistent with the investment strategy outlined by Presidio Advisors, the 
U.S. LLC assigned the loan and its proceeds to a Strategic Investment Fund (“SIF”), 
another newly formed LLC that was established to conduct certain trading activities, 


208523 
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namely investing in foreign currency transactions. The SIF then entered into a 
series of foreign currency transactions, which were executed by HvB’s treasury 
desk. 

In this particular case, Roanoke Ventures LLC entered into foreign currency 
exchange transactions whereby it was “short” a foreign currency. In the case of 
Roanoke, on December 28, 1999, HvB executed a trade in which Roanoke sold (to 
HvB) € 68,426.20 and bought (from HvB) a corresponding amount of U.S. dollars. 
This trade was erroneous in amount, however. When it was brought to HvB’s 
attention, HvB promptly reversed the trade on December 29, 1999, by executing a 
trade on that date in which Roanoke sold its US dollars and re-purchased 
€ 68,426.20, again with HvB as the counterparty on both legs. On the same date 
(December 29, 1999), HvB executed a trade in which Roanoke sold the proper 
amount of Euros, € 37,600.00, and bought U.S. dollars in the amount of 
$37,769.20 using December 28 values. Statements showing these transactions are 
enclosed as pages R-001 through R-003. 

A similar error occurred with Mobile Ventures LLC. On December 28, 
1999, HvB converted € 14,800 into US $14,866. Apparently, this transaction was 
executed in error, but the error was not noticed as promptly. HVB implemented a 
“contra” trade to reverse the financial impact of the first transaction on January 7, 
2000 at values as of December 28, 1999. Subsequently, on January 19, 2000, 
Presidio on behalf of Mobile Ventures LLC instructed HvB to convert € 14,800 into 
US $14,918. This transaction was consummated correctly. Statements and other 
transaction documents showing these transactions are enclosed as pages M-001 
through M-008. 

Correcting trading errors like this is perfectly legal and is not uncommon. 
Since HvB was in both instances the counterparty, the only person potentially 
harmed was HvB itself. Please note, however, that both transactions continue to 
appear on JIvB's books and records, and that in each instance the original foreign 
exchange trade was not made to “appear” as though it “did not happen.” 

b. As Mr. DeGiorgio testified, HvB was not a tax advisor with respect to these 
transactions. Thus, while HVB is somewhat familiar with the provisions of Section 
988 of the Internal Revenue Code of 1986, and the general treatment of foreign 
currency transactions thereunder, it is not in a position to understand the context of 
Ms. Bratton’s use of “tax consequences” in her email. 

c. HvB did not make any inquiries of, nor did Presidio offer any explanation for. 
Presidio’s reasons for wanting the transactions reversed and “made to look as 
though they did not occur at all.” However, HvB did realize that the transactions 
were executed in error. Consequently, HvB executed a second foreign currency 
transaction that fully offset the results of the first trade, thereby reinstating the 
customers’ intended financial position. HvB has not located any “tickets” 
documenting the original and reversing trades, but as noted above pages R-001 
through R-003, which are enclosed, document how the transactions occurred. 

d. In response to Ms. Bratton's email, HvB informed Presidio that while it could 
reverse the financial impact of executing the foreign currency transactions for 
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Mobile and Roanoke by performing “contra trades,” as described in (a) and (c) 
above, it could not make the transactions “look as though they did not occur at all. ” 
Once a foreign currency transaction is executed, it becomes a part of HvB’s official 
books and records. No other specific actions, meetings or communications took 
place regarding this matter. Presidio accepted HvB’s explanation, which was 
conveyed to it orally by phone, and appeared to be satisfied with the results. 

2. Regarding “Exhibit 105” and Deutsche Bank's suggestion to provide funds to HvB so that 
HvB could make additional BLIPS loans: 

a. Deutsche Bank approached HvB with the offer to provide it with financing so that it 
could make additional BLIPS loans in the second quarter of 2000. 

b. The proposal was first made to HvB over a lunch meeting that was attended by 
Domenick DeGiorgio and Bill Tsai of HvB and William Boyle and John Rolfos of 
Deutsche Bank. Messrs. Boyle and Rolfos had learned (apparently from 
communications with Presidio) that HvB had certain restrictions and capacity 
constraints that limited the number of BLIPS loans HvB was willing to have 
outstanding at any given point in time. In order to alleviate these constraints, 
Deutsche Bank offered to provide HvB with the funds that could be used to finance 
additional BLIPS loans. For the loan it proposed to make to HvB, Deutsche Bank 
expected to receive a portion of the upfront fee paid to HvB by Presidio in addition 
to an adequate margin on the funds advanced. HvB informed Deutsche Bank that it 
would consider its proposal and provide Messrs Boyle and Rolfos with a response in 
due course. 

c. HvB declined Deutsche Bank’s proposal approximately one week later. While it 
was true that HvB had set certain restrictions and guidelines limiting the amount of 
BLIPS loans outstanding at any given point in time, these parameters were not 
imposed because of funding capacity concerns. In fact, from a capital perspective, 
HvB was able to provide additional loans to Presidio's customers. However, HvB 
believed that certain trading, monitoring and administrative personnel and functions 
associated with the BLIPS loans might be overwhelmed and result in mistakes in the 
transactions. HvB refers to these issues as “execution and operational risks.” 
Deutsche Bank's proposal to provide funds to HvB would not have alleviated such 
risks and concerns. Consequently, HvB did not see an advantage to Deutsche 
Bank’s proposal. This was communicated orally by Mr. DeGiorgio to Mr. Boyle. 

3. Regarding Mr. Robert Pfaff s memorandum to John Lanning and Jeff Stein (“Exhibit 
137”): 

a. Mr. Pfaff had been introduced to Mr. DeGiorgio of HvB in 1996, while Mr. 
Pfaff was a partner with KPMG. Mr. Pfaff had presented Mr. DeGiorgio with a 
number of opportunities for loan transactions for KPMG clients, of which HvB 
participated in approximately 3 financings totaling approximately $50 million. 

In 1997, HvB considered forming a Structured Transaction Group, the 
primary focus of which would be to provide financing, trading and other banking 
products and services to corporations and private banking clients. In this regard. 
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Mr. DeGiorgio introduced Mr. Pfaff to a number of senior level members of HvB 
management, including Ralf Fiedler, former General Manager of HvB-New York, 
and David Fischbein, former Chief Credit Officer of HvB-New York. (Neither Mr. 
Fiedler nor Mr. Fischbein are currently employed by HvB.) 

Over the course of several meetings, including a visit with Mr. Pfaff at his 
KPMG offices in Denver, Colorado, Mr. Pfaff described to HvB that his firm was 
interested in offering “structured solutions” to its multi-national corporate clients as 
well as the firm’s private banking customers. HvB could participate in this arena by 
offering banking products, such as lending, trading, and cash management services 
to KPMG’s clients. Mr. Pfaff implied that some of these transactions might result 
in accounting, tax and/or regulatory benefits for the counterparties and, as a result, 
HvB could expect to receive a premium return for the services it would provide. 

b. Mr. Pfaff s relationship with HvB was strictly one of referrals of business. HvB 
never entered a formal contract with Mr. Pfaff and never paid him any fees. It is 
HvB’s understanding that soon after the memorandum referred to above, Mr. Pfaff 
resigned from KPMG and formed Presidio with John Larson and Amir Makov. 

Further communication between Mr. Pfaff and Mr. DeGiorgio or other 
members of HvB were very limited. In fact, Mr. DeGiorgio does not recollect 
having any contact with Mr. Pfaff or any member of Presidio in all of 1998 and 
well into 1999, when HvB was approached with the proposal to provide BLIPS 
loans. 

c. Following the meeting with Mr. Pfaff in Denver, Mr. Fiedler asked Mr. DeGiorgio 
to learn which other professional firms were offering structured solutions to their 
customers and to gain a better understanding of the business, the potential risks to 
HvB, and how those risks might be mitigated. Consequently, Mr. DeGiorgio 
approached a number of legal and accounting firms, including Arthur Andersen, 
PricewaterhouseCoopers, Shearman & Sterling, Baker & McKenzie, and Caplin & 
Drysdale. 

d. We are uncertain what Mr. Pfaff meant by “deal and product flow” in his 
memorandum. In 1997, Mr. Pfaff provided HvB with only one “sample” 
transaction that KPMG was presenting to some of its clients. 

e. HvB engaged Charles Plambeck, David Rosenbloom, and Daniel Rosenbaum of 
Caplin & Drysdale and requested that they review the “sample" transaction as to its 
technical merits and the risks HvB might be exposed to if it provided lending 
services. Upon learning of HvB’s engagement of Caplin & Drysdale, Mr. Pfaff 
was apparently encouraged at the prospect of HvB becoming an active participant in 
this market, and we believe this is the gist of the reference in his memorandum to 
Messrs. Lanning and Stein. 

The substance of Caplin & Drysdale’s advice to HvB regarding the particular 
transaction it analyzed is privileged under the attorney-client privilege. However, 
HvB did not participate in that particular transaction. 
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Please do not hesitate to contact me if you have any further questions. 


Very truly yours, 



Enclosures 
cc: HvB 
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ROANOKE VENTURES LLC; C/O HOWARD ROANOKE VENTURES LLC 

RUBY; 2222 CORINTH AVE 
LOS ANGELES, CA 90064 

ATT : MS, SHERI JENSEN USD 1764194503 


23DEC99 - 31DEC99 


23DEC99 

27DEC99 

29DEC99 28DEC99 
30DEC99 


BALANCE FORWARD 
FUNDS TRFER. 

DEALING 
FUNDS TRFER. 


ROANOKE VE 
316702 ROA 
123012108 


686, 364 . QDCR 

37.769.20CR 

724.133.20DR 


724,133.20 

724,133.20 


R 001 
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ROANOKE VENTURES LLC; C/O HOWARD ROANOKE VENTURES EEC 

RUBY; 2222 CORINTH AVE 
LOS ANGELES. CA $0064 

ATT: MS. SHERI JENSEN EUR 1764194504 


23DEC99 - 31DEC99 

1 1 


23 DECS 9 
27DEC99 
2BDEC99 

29DEC99 28DEC99 
29DEC99 2 8DEC9 9 


BALANCE FORWARD 
FUNDS TRFER. 

DEALING 

DEALING 

DEALING 


3X6633 

316702 

316673 


S VE 
ROA 
ROA 
ROA 


68, 426 . 20CR 
68.426.20DR 
37,600. 00DR 

60 , 426 . 20CR 


30, 826 .20CR 


106,026.20 

336,852.40 


R 002 
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ROANOKE VENTURES LLC; C/O HOWARD ROANOKE VENTURES LLC 

RUST; 2222 CORINTH AVE 
LOS ANGELES, CA 90064 

ATT: MS. SHERI JENSEN USD 1764194503 


30NOV00 - 29DEC00 

12 1 


30NOV00 


BALANCE FORWARD 


0.00 

0.00 


R 003 
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MOBILE VENTURES LLC 


MOBILE VENTURES LLC 
784 PARK AVE. 

NEW YORK, NY 10021 

EUR 1781444S04 


15DEC99 - 31DBC99 


15DEC99 

27DEC99 

28DEC99 


BALANCE FORWARD 
FUNDS TRFER. MOBILE 

DEALING 316635 HOB 


14,800. OOCR 
14 , 800 . OODR 


0.00 


0.00 


14,800.00 

14,800.00 


M 001 
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MOBILE VENTURES LLC 


MOBILE VENTURES LLC 
784 PARK AVE. 

NEW YORK, NY 10021 

USD 1781444502 


14DEC99 - 31DEC99 


14DEC99 
27DEC99 
20 DECS 9 
29DEC99 
30DEC99 
31DEC99 


BALANCE FORWARD 
FUNDS TRPER . 

DEALING 
FUNDS TRFER . 

FUNDS TRPER. 

INCOMING FEDS 


MOBILE 
316635 MOB 
122915902 
123012201 
RC090212 


291,573 . OOCR 
14,866. 6 OCR 
187, 500 . OODR 
118, 939.60DR 

16, 854 . 80CR 


16,854 . BOCR 


306,439.60 

323,294.40 


M 002 
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MOBILE VENTURES LLC 


MOBILE VENTURES LLC 
784 PARK AVE, 

NEW YORK, NY 10021 

EUR 1781444504 


3 1DEC9S - 31JAN00 

1 1 


31DBC99 
7JANQ0 28DEC99 
19JAN00 


BALANCE FORWARD 
DEALING 32225S MOB 

DEALING 319375 MOB 


14, 800 . OOCR 
14 , BOO . OOER 


0.00 


14,800.00 

14,800.00 


M 003 
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MOBILE VENTURES LLC 


MOBILE VENTURES L-LC 
784 PARK AVE. 

NEW YORK, NY 10021 

USD 1781444S02 


31DEC99 - 31JAN00 


31DEC99 
4 JANG 0 

7JAN00 2BDEC99 
19JAN00 

31JANOO 1FEBOO 


BALANCE FORWARD 
FUNDS TRFER. 010409017 

DEALING 322255 MOB 

DEALING 31937S MOB 

INTEREST AND CHARGE INTEREST 


16,854 -80DR 
14.8S6.60DR 

14.918.40CR 

56.16DR 


16,854 . 80CR 


AVAILABLE AMOUNT 


51. 8 OCR 
4.36DR 


31,777.56 

14,918.40 


M 004 
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Alexandre Nouvakhov 


To: Matt Dunn/Treasury/NY/NA/Vereinsbank@BV-NA 

CC: 

Subjea: Presidio 
Matt, 

We need to sell Euros for another Presidio account and credit their USD DDA account. It is the same deal as 
the one for Roanoke you did earlier today. Sorry for giving piecemeal info, but Presidio told us about this 
transaction minutes ago. Please confirm when you do the trade and let me know the rate. Thanks. 

Alex Nouvakhov 


Client Name 

Euro Account # 

Euro Balance 

Euro Rate 

Value Pate 

USD Account # ; 

USD Balance 

Mobile Ventures 

1781444504 

14,800.00 


19-Jan-00 

1781444502 



M 005 
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Jin-U-Dl 01:00* Fnm-WESIDIO ADV1S0W SERVICES, UC MISmiSBS 1-33? 4»t/«l F-541 


PRESIDIO ADVISORY SERVICES, LLC 


333 Hayes Street, Suite 2QD 

-nr 

s 

8 

0 

1 

) 284-7333 

San Francisco, CA 94102 

Facsimile {41 q 

1284-7284 


Da® January 19. 2000 Page i of ^ 


To 

Alex Nouvakhov 

ec 

Timothy Schifter 

Company 

HVB Structured Finance Inc. 

Tel 

212.736.6262 Ext. 28 

Tel 

212.672.5620 

Fax 

212.396.1144 

Fa* 

212.672.5591 

ce 

Edward Poreba - KPMG 

From 

Steven Buss 

Fax 

212.872.3318 

Tet 

415.284.7287 



Fa* 

415.701.2555 




Sudjea FX Instructions - Mobile Ventures LLC 


On Wednesday January 19, 2000 please FX 14,800 Euros as follows: 

HVB Account 1781444504 - Mobile Ventures LLC 
14,800 Euros to USD 


36 ^ 49 ?^— 

Steven Buss 

Presidio Advisory Services, LLC 


The information contained 
in tfus facsimile message is 
privileged and confidential 
information intended solely 
tor the use of me addressee 
fasted above. If you are 
neither the intended 
recipient nor me employee 
or agent responsioie for 


delivering ms message to 
me intended recipient, you 
are hereby notified mat 
any disclosure, copying, 
distribution or the taking of 
any action m rehance on the 
contents of the teiefaxed 
information is strictly 
prohibited, if you nave 



M 006 
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01/19/2000 


To: "Steven Buss" < sbuss@presidioadv.com > 

cc: 

Subject: Re: mobile Hj 


here is mobile euro sale info; 


Client Name 

Euro Sold 

Euro Rate 

Value Date 

USD Bought 

Mobile Ventures 

14,800.00 

1.008 

19- Jan-00 

14,918.40 
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Jan-19-Oa 05:2Pj.« Ff om-PRES iOlO ADVISORY SERVICES, LLC +41ST012S55 T-34S Pj.11/S1 Mil 

PRESIDIO ADVISORY SERVICES, LLC 

333 Mayes Street. Suite 200 T tMepnone (41 ^ 284-7333 

San Francisco, CA 94102 Facsimile (4 15& 284-7284 


Date 

January 19, 2000 


Pass 1 of 1 

To 

Timothy Scbifter 

cc 

Edward Poreba - KPMG 

Tel 

212.736.6262 Ext. 28 

Fax 

212.872.3318 

Fax 

212.396.1 144 



From 

Steven Buss 

cc 

Alex Nouvakhov 

Tel 

415.284.7287 

Fax 

212.672.5591 

Fix 

415.701.2555 



Subject 

Sale Confirmation 




Hypo-Vcreiusbank has confirmed the following sale transaction: 

Account Name Account # Trade Date EURO FX Rate jpSD 

Mobile Ventures LLC 178144-4504 01/19/2000 14,800.00 1.008 SipiMO 


If you have any questions, please contact me at (415) 284-7287. 
Best Regards, 


The information contained 
in tr*$ facsimile message is 
privileged and confidential 
information intended solely 
for the use of me addressee 
listed above. If you are 
neither me intended 
recipient nor me employee 
or agent responsible for 


delivenng this message to 
me intended recipient, you 
are hereby notified mat 
any disclosure, copying, 
distribution or me taking of 
any action m reliance on me 
contents of me teiefa*ed 
information is strictly 
prohioned- tf you nave 


received mis 
error, please 
notify us by te*Q| 
collect to the 
above) to arrangfe 
return of the original 


idiately 
•fjhone (call 
r bstad 
for the 


(immei 


numbci 


document to us. 


M 008 
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RESPONSES TO SUPPLEMENTAL QUESTIONS FOR THE RECORD 
SUBMITTED BY 
SENATOR CARL LEVIN 

for 

JEFFREY GREENSTEIN 

Quellos Croup, LLC 


1. With respect to the FLIP and OPIS transactions, was the size of the capital investment 
made by the Cayman Island company tied to the amount of capital loss that the transaction 
was expected to generate for the taxpayer who participated in the transaction? 

Answer : See attached letter response. 


2. With respect to the FLIP and OPIS transactions, was the size of the fee received by Quadra 
tied to the amount of capital losses the transaction was expected to generate for the 
taxpayer who participated in the transaction? 

Answer : See attached letter response. 


# 


Permanent Subcommittee on Investigations 


EXHIBIT #150 
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Mintz, Levin, Cohn, Ferris, Giovsky and Popeo, P.C. 


617 542 $000 
617 542 2241 fax 

Direct dial 61 7/348- 1 722 
isrobbiaf@tnlntz.com 


One Financial Center 
Boston, Massachusetts 02111 

Jeffrey S. Robbias 
Member 


December 12, 2003 


BY FAX 

Ms. Mary D. Robertson 
Chief Clerk 

Permanent Subcommittee on Investigations 
199 Russell Senate Office Building 
Washington, DC 20510-6262 

Dear Mary: 

I am writing in response to a letter received by my client from Chairman Coleman 
and Senator Levin dated December 9, 2003. That letter enclosed two questions from 
Senator Levin, to which we are pleased to respond. 

1 . The actual capital investment made by the Cayman Island company, 
which was deposited into its account at UBS, represented the amount required by UBS to 
be placed on deposit in order to support a notional contract of the amount desired. The 
deposit amount was roughly 10% of the notional amount, some of which was funded by 
the proceeds of the Cayman Island company’s sale of a call option on UBS stock. The 
notional amount of the investment was determined by the investor and his tax or financial 
advisor and was presented to my client, which understood that the notional amount 
correlated closely to the expected capital loss to he realized from the transaction. 

2. My client’s fees were determined as a percentage of the notional amount. 
Charging based upon the dollars under management or the face amount of a notional 
principal contract is standard practice in the investment management industry. 

Please forward these responses to the appropriate individuals. Thank you for your 
assistance. 

Best regards. 


Very truly yours. 


Jeffrey S. Robbins 

cc: Elise Bean, Chief Counsel to the Minority 

Robert Roach, Counsel to the Minority 


LIT H34387V1 


Boston Washington Reston New York New Haven Los Angeles London 
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SUSAN M. COUINS. MAIN!, CHAIRMAN 


TED STEVENS. ALASKA 
GEORGE V. VOINOVICH. OHIO 
NORM COLEMAN, MINNESOTA 
ARLEN SPECTER PENNSYLVANIA 
ROBERT F. BENNETT, UTAH 
PETER G. FITZGERALD. ILLINOIS 
JOHN E. SUNUNU. NEW HAMPSHIRE 
RICHARD C. SHELBY. ALABAMA 


JOSEPH i. LIE BERMAN, CONNECTICUT 
CARL LEVIN. MICHIGAN 
DANIEL K. AKAKA. HAWAII 
RICHARD J DURBIN, ILLINOIS 
THOMAS R. CARPER, DELAWARE 
MARK DAYTON. MINNESOTA 
FRANK LAUTENBEHG, NEW JERSEY 
MARK PRYOR. ARKANSAS 


lanitcd States Senate 


MICHAEL 0. BOPP. STAFF DIRECTOR AND CHIEF COUNSEL 
JOYCE A. RECHTSCHAFFEN. MINORITY STAFF DIRECTOR AND COUNSEL 
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VIA U.S. MAIL & FASCMILIE (404/853-8806) 

Mr. James Henderson, Esquire 
Managing Partner 
Sutherland Asbill & Brennan LLP 
999 Peachtree Street, NE 
Atlanta, GA 30309-3996 

Dear Mr. Henderson: 

On November 20, 2003, Jerold Cohen of your firm testified before the Permanent Subcommittee on 
Investigations in a second day of hearings on the U.S. Tax Shelter Industry: The Role of 
Accountants, Lawyers and Financial Professionals. Mr. Cohen testified, among other matters, that 
the Minority Staff Report released in connection with the hearings contained “misstatements” 
relating to Sutherland Asbill & Brennan. To clarify the hearing record in light of his testimony, 
please have your firm provide the following information no later than December 19, 2003. 

For information requests which require your firm to provide data with respect to specific clients or 
to produce documents containing specific client names, Sutherland Asbill & Brennan may, if it 
wishes, omit or redact any client name, provided that your firm replaces each such client name with 
a unique identifier, such as “Client No. 1,” and consistently uses the same unique identifier for the 
same client when providing information or documentation in response to this letter. 

(1) At the hearing, Mr. Cohen confirmed that Sutherland Asbill & Brennan has a longstanding and 
ongoing relationship with KPMG, defending KPMG against “malpractice” claims. When asked 
for the approximate total amount of attorney fees that KPMG has generated for Sutherland Asbi 1 1 
& Brennan, Mr. Cohen indicated that he did not have the information at the hearing but would 
determine whether the firm could provide that information for the record including, if necessary, 
by seeking a waiver from KPMG. 

(a) Please provide, for the period January 1, 1998 to the present, the total amount of money 
paid by KPMG to Sutherland Asbill & Brennan for legal representation. 

(b) For each of the years 2000, 2001, and 2002, please provide the total amount of money 
paid during each individual year by KPMG to Sutherland Asbill & Brennan for legal 
representation. 


Permanent Subcommittee on Investigations 
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(2) Mr. Cohen testified at the hearing that he did not recall stating to the Subcommittee staff that 
Sutherland Asbill & Brennan represented 24 KPMG clients. He testified that the firm has, in 
fact, represented “approximately 40” clients involved with the KPMG tax products known as 
Bond Linked Issue Premium Structure (BLIPS), Foreign Leveraged Investment Program (FLIP), 
or Offshore Portfolio Investment Strategy (OPIS). Mr. Cohen also testified that “a number of 
major corporations in the country are clients of mine for tax matters and are joint clients in that 
they are clients of KPMG.” 

(a) Please provide the total number of clients who have been represented by Sutherland 
Asbill & Brennan, at any time from January 1 , 1 998 to the present, in connection with 
such client’s purchase, use, or other involvement with a tax product, solution, strategy, 
or service that has been developed, sold, provided, or implemented by or is otherwise 
associated with KPMG (hereinafter “KPMG tax product or service”). 

(b) Of the clients identified in response to question (2)(a), please specify how many are 
natural individuals, how many are publicly traded corporations, how many are private 
corporations, and how many are other types of entities such as partnerships or trusts. 

(c) Of the clients identified in response to question (2)(a), please specify how many 
purchased, used, or were involved with BLIPS, how many with OPIS, how many with 
FLIP, and how many with some other KPMG tax product or service. 

(3) Mr. Cohen testified at the hearing that he believed KPMG had referred clients to Sutherland 
Asbill & Brennan, but he did not know how many and believed the number was less than two 
dozen. Mr. Cohen also testified that, although he did not recall stating to the Subcommittee staff 
that he was “sure” KPMG was giving his firm’s name to KPMG clients, “I will tell you that I 
suspect that is true.” 

(a) Of the clients identified in response to question (2)(a), please provide the total number 
who were referred by a third party to your firm, the total number who contacted your firm 
directly without being referred by anyone, and the total number for whom Sutherland 
Asbill & Brennan lacks clear information as to whether or not they were referred by a 
third party to your firm. 

(b) Of the clients identified in response to question (3)(a) as having been referred to your 
firm by a third party, please provide a list of the third parties who referred one or more 
of these clients to your firm, including KPMG. For each such third party, please provide 
the name of the third party; the total number of clients they referred to your firm out of 
the clients identified in response to question (3)(a); and the name, job title, and telephone 
number of a person who is employed by or represents the referring party and who can 
provide additional information about such referrals. 
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(c) Please provide copies of any document evidencing a client referral identified in response 
to question (3)(a), including but not limited to any correspondence, agreement, 
memorandum, communication, electronic mai 1 message, telephone message, handwritten 
or other note, or any other document of any type or character. 

(4) Mr. Cohen testified at the hearing that, in addition to providing written disclosure to each 
potential client who had purchased, used, or was involved with a KPMG tax product or service 
regarding the firm’s relationship to KPMG, Sutherland Asbill & Brennan orally informed or 
advised each such client (or a client representative) “several times” that, if the client 
contemplated taking legal action against KPMG, the client would have to retain another lawyer. 

(a) For each client identified in response to question (2)(a), please provide a copy of the 
engagement letter or other document in which Sutherland Asbill & Brennan disclosed 
its relationship with KPMG and advised the client that the client would have to obtain 
alternate legal representation if the client wanted to take legal action against KPMG. 

(b) For each client identified in response to question (2)(a), please provide abrief description 
of actions taken by Sutherland Asbill & Brennan to orally inform or advise the client or 
client’s representative about the firm’s relationship with KPMG, including each date on 
which such information or advice was provided, who provided it, whether it was 
provided in a meeting or by telephone, and to whom it was given. In addition, please 
provide copies of any document evidencing the transmittal of such oral information or 
advice, including any memorandum, communication, electronic mail message, telephone 
message, handwritten or other note, or any other document of any type or character. 

(5) Mr. Cohen testified at the hearing that, contrary to the suggestion in the Subcommittee’s 
Minority Staff Report that Sutherland Asbill & Brennan had “entered into agreements hiring 
KPMG” in cases involving clients who had purchased, used, or were involved with a KPMG tax 
product or service, your firm had entered into just one agreement with KPMG, which Mr. Cohen 
characterized as a Kovel agreement that was never actually utilized. 

(a) For the period January 1, 1998 to the present, please provide a copy of any document 
evidencing a Kovel relationship or any other relationship, arrangement, contract, or 
agreement between Sutherland Asbill & Brennan and KPMG related to any client 
identified in response to question (2)(a), other than the Kovel relationship already 
discussed at the hearing. 

(b) For the period January 1 , 1 998 to the present, please provide the total amount of money, 
if any, paid by Sutherland Asbill & Brennan to KPMG for any services rendered or for 
any client referral fees in connection with one or more of the clients identified in 
response to question (2)(a). If any such money was paid by Sutherland Asbill & Brennan 
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to KPMG, please provide a breakdown, for each client, of the payment or payments made 
to KPMG in connection with such client; abrief explanation of the reasons for each such 
payment; what portion was paid using funds provided by Sutherland Asbill & Brennan 
and what portion was paid using funds provided by the client; and copies of any 
document related to one or more such payments, including any payment record, billing, 
correspondence, agreement, memorandum, communication, electronic mail message, 
handwritten or other note, or any other document of any type or character. 

(6) Of the clients identified in response to question (2)(a), please indicate how many, after obtaining 
legal representation from Sutherland Asbill & Brennan, have filed a lawsuit or other claim 
against KPMG related to a KPMG tax product or service. 

(7) Please provide copies of all documents in the possession or control of Sutherland Asbill & 
Brennan related to any analysis, discussion, or consideration by the firm or any person associated 
with the firm of possible conflict of interest issues related to the firm’s providing legal 
representation to a person who has purchased, used, or was involved with a KPMG tax product 
or service. Please include any memorandum, policy statement, analysis, guidance, 
correspondence, agreement, communication, electronic mail message, telephone message, 
communication, handwritten or other note, or any other document of any type or character. 

Thank you for your assistance. Please direct any questions to Elise J. Bean of Senator Levin’s staff 
at (202) 224-9505 or Leland Erickson of Senator Coleman’s staff at (202) 224-3721 . 


Carl Levin 

Chairman Ranking Minority Member 

Permanent Subcommittee on Investigations Permanent Subcommittee on Investigations 



NC:CL/ejb 

cc: N. Jerold Cohen 

Sutherland Asbill & Brennan LLP 
999 Peachtree Street, NE 
Atlanta, GA 30309-3996 
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404.853.8000 
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JAMES L. HENDERSON, III 
DIRECT LINE: 404 853-8086 
Internet: jim.henderson@sablaw.com 


December 1 9, 2003 


The Honorable Norm Coleman, Chairman 

The Honorable Carl Levin, Ranking Minority Member 

United States Senate 

Committee on Governmental Affairs 

Permanent Subcommittee on Investigations 

Washington, DC 20510-6250 


Dear Senator Coleman and Senator Levin: 

This letter responds to requests of the Permanent Subcommittee on 
Investigation for information and documents relating to certain aspects of the 
testimony of N. Jerold Cohen of our firm before your Subcommittee on November 
20, 2003. Based on conversations with our counsel and counsel for the 
Subcommittee, Sutherland Asbill & Brennan’s response is set out below. Other 
than response (1), our response is based on a review of all client files maintained 
by Mr. Cohen that we were able to identify as involving representation in 
connection with any of the tax products identified by the Subcommittee’s letter 
requesting Mr. Cohen to testify, or any other “KPMG tax product or service,” as 
that term is defined in your letter of December 8, 2003, together with interviews of 
all lawyers we identified as having substantive involvement in those matters. We 
have also surveyed all of the firm’s tax partners to confirm that none has 
represented a client in connection with any of the KPMG tax products identified by 
your letter as “BLIPS,” “FLIPS,” or “OPIS,” and none reported having done so. 
For convenience, I will number our responses to correspond with the separately 
numbered requests made in your letter of December 8, 2003. 

(1). The following table summarizes our billings to KPMG (for 
representation in business litigation unrelated to any of the tax products that appear 

AO 1036344,1 
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to be the focus of the Subcommittee’s concern), our billings to tax clients 
involving the specific tax products referenced in your letter, and total firm billings. 



1998 1 1999] 2000 1 2001 I 2002 

Total Firm 
Billings 

| Redacted by Permanent Subcommittee on Investigations | 







KPMG 

Billings 

523,237 

2,597,875 

2,595,166 

3,757,184 

3,171,167 

Tax Client 
Billings 

0 

0 

0 

60,755 

683,794 


flVa). Our records reflect that, for the period January 1 , 1998 to the 
present, the total amount of money paid by KPMG to Sutherland Asbill & Brennan 
LLP for legal representation has been $13,920,391. The firm’s total revenues for 
the same period were $756,715,089. 

(T)(b). For the year 2000, the total amount of money paid by KPMG 
to our firm for legal representation was $2,540,364. For 2001, such payments 
amounted to $3,522,581, and the corresponding figure for 2002 was $3,447,619. 

The firm’s total rev enues for the same periods were | Redacle d by permanent subcommittee on I 

and Redacted by Permanent respectively. 

Subcommittee on r J 

Investigations 

(2)(a). Our review, which we believe to be complete, identified 39 
separate matters in which the firm (through Mr. Cohen) has represented clients in 
connection with the client’s involvement with a KPMG tax product or service. 

Some of those matters involved representation of a group of taxpayers who were 
involved in the same transaction. In the time available, we may not have been able 
to compile a completely accurate list of all client group members, but we believe 
that the process of identification is substantially complete. If the individual 
members of client groups that we have identified were counted as separate clients, 
the total would be 1 13. For the Subcommittee’s convenience, we have attached as 
Exhibit A a schedule identifying the matters and individual group members 
involved, using the convention suggested by your letter of December 8 for client 
identification (e.g., “Matter 1, client group member la, lb, and lc”). The 
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documents we have submitted bear Bates numbers from SAB0001 through 
SAB0263. 


(2) (b). We have identified on Exhibit A the nature ( e.g natural 
individual, publicly traded corporation, private corporation, or other type of entity) 
of each taxpayer identified in paragraph (2)(a) above as either a separate client or a 
member of a client group. Of the total of 1 1 3 taxpayers involved, we have 
identified 71 natural individuals, 3 publicly traded corporations, 16 private 
corporations, and 23 other types of entities. 

(21(c). Exhibit A also identifies the nature of the KPMG tax product 
or service with which each paragraph 2(a) matter deals. We count 8 matters 
involving transactions your letter describes as “BLIPS,” 31 involving transactions 
described as “FLIP/OPIS” (because of time limitations, we were not able to 
distinguish between “FLIP” and “OPIS” transactions), and 9 involving some other 
tax product or service. 

(3) (al. Our firm’s procedures for collecting information about the 
reasons that clients approach our firm to seek legal services generally ask for 
identification of at least one reason that the client approached us, but do not 
guarantee that all persons who may have recommended that a particular client 
contact our firm will be identified in the firm’s records, and, when such persons are 
identified, we do not as a matter of routine capture information about them such as 
names, job titles, and telephone numbers. Based on our interviews of the lawyers 
involved in these cases, we have determined that, even where the firm’s records 
show a single referral source (e.g., KPMG), it may have been that other referral 
sources contributed or predominated in the client’s decision to seek representation 
from our firm, but our records do not reflect that fact or identify the matters 
involved. Accordingly, the most accurate response we could make to a request for 
identification of “the” source of a client referral would be that the source of that 
referral is uncertain. Nevertheless, we can state that a review of our records 
discloses that in every instance but one at least one third party referral source was 
identified in connection with each matter identified in paragraph (2)(a) above, 
although in one instance the third parties were not identified by name. When 
clients referred to our firm in connection with one product later asked us (without a 
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second referral) to represent them in connection with another product, we have 
considered the subsequent engagement to be a product of the initial referral. 

(3)(b). We have attached as Exhibit B a list of third parties identified 
in our records as having referred one or more clients identified in paragraph (2)(a) 
to our firm. That list reflects, to the full extent we are able to locate relevant 
information, the identities of the third parties, the total number of such clients they 
referred to our firm, and contact information for them. 

(3) (c). We are submitting to the Subcommittee copies (redacted to 
avoid disclosure of confidences that we are obligated not to disclose) of all 
documents we identified as relating to referrals of paragraph (2)(a) clients. Our 
redactions follow the convention suggested by your letter with respect to client 
identity; counsel or other representatives of the client are identified as “advisors.” 

(4) (a). We are submitting copies of all documents identified by our 
review in which the firm informed paragraph (2)(a) clients about its relationship 
with KPMG and advised the client that the firm could not provide advice or 
representation in connection with any actual or prospective claim against KPMG, 
again redacted to eliminate client confidences that we are obligated not to disclose. 

(4)(b). We are providing all documents that our review identified as 
reflecting the firm’s having informed clients that we were not in a position to 
provide advice or representation in connection with any actual or potential claim 
against KPMG. There may have been, and no doubt were, additional instances of 
communications of this sort to clients that were not captured in the files, but 
limitations of human memory prevent us from providing specific details about 
them. 


f5Xa). The only document our review found to evidence a Kovel or 
similar relationship between the firm and KPMG relating to a paragraph (2)(a) 
client is being submitted to the Subcommittee. 

(5¥b). Sutherland, Asbill & Brennan has not paid referral fees to 
anyone, nor has it paid any money to KPMG in connection with services that 
KPMG may have provided to paragraph 2(a) clients. 
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16). We have been informed that former client 31a has made a claim 
against KPMG. Our records do not indicate that any other client or former client, 
after obtaining legal representation from our firm, has filed a lawsuit or other claim 
against KPMG relating to a KPMG tax product or service, and we are not aware 
from other sources of any such claims having been asserted. There could of course 
be instances about which we have not been informed. 

(7). Our review has not produced any written analyses prepared prior 
to entering into the representation of paragraph (2)(a) clients of whether our 
agreement to defend clients against Internal Revenue Service challenges to 
transactions they entered into on the basis of dealings with KPMG involved a 
conflict of interest. 

In conclusion, Sutherland Asbill & Brennan has made every attempt 
to fully comply with the Subcommittee’s requests. Sutherland Asbill & Brennan is 
committed to responding fully and accurately to the Subcommittee’s concerns. If 
you have any questions concerning our response, please do not hesitate to contact 
me or Barbara Van Gelder at 202.719.7032. 


JLH/maa 

Enclosures 


Respectfully submitted, 





antes L. Henderson, III 
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RESPONSES TO SUPPLEMENTAL QUESTIONS FOR THE RECORD 
SUBMITTED BY 
SENATOR CARL LEVIN 

for 

THOMAS R. SMITH, JR. 

Sidley Austin Brown & Wood 


1. Please confirm that a meeting took place in December 1997, involving Paul Pringle and 
Eric Haueter of your firm and individuals from KPMG. Please describe when and where 
the meeting took place, who was present, and what was discussed. 

Answer : See attached letter response. 


2. For each of the KPMG tax products known as FLIP, OPIS, BLIPS, and SC2, please 
provide the following information: 

a) How many opinion letters were issued by Sidley Austin Brown and Wood? 

b) Please provide the total amount of fees obtained by your firm for issuing these opinion 
letters. 

c) In how many instances in which Sidley Austin Brown and Wood issued an opinion 
letter, was there direct consultation with the client? 

Answer : See attached letter response. 


3. Please explain how the $50,000 minimum fee was determined for the opinion letters issued 
by your firm in connection with FLIP, OPIS, and BLIPS. Who, in addition to Mr. Ruble, 
was involved in the decision to charge that price, and how many opinion letters had to be 
issued at that price before your law firm recouped the expenses incurred in developing the 
prototype opinion letter? Based on billing records maintained by Sidley Austin Brown and 
Wood, how many hours were spent preparing these opinion letters? Please identify the 
highest amount paid by any single client for one of these letters. 

Answer : See attached letter response. 


4. Please describe your firm's procedure for issuing opinion letters from January 1, 1997 until 
the present, including any changes during this time period. Please provide copies of any 
documents setting out or explaining this procedure. 

Answer : See attached letter response. 
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5. You testified before the Subcommittee that the firm had a "second signer requirement" 
with respect to the issuance of opinions. With respect to this requirement, please provide 
the following information: 

a) Please explain the firm's second-signer requirement as it applied to the issuance of 
opinions for the FLIP, OPIS and BLIPS products. 

b) In how many cases was the second-signer requirement observed for each of these 
products? 

c) In those cases in which it was observed, please provide the names of any individuals 
who served as a second signer. 

d) In those cases in which it was not observed, please explain why it was not observed. 

Answer : See attached letter response. 


6. Did Sidley Austin Brown and Wood or Mr. Ruble enter into any alliances or agreements 
with KPMG at any time? If so, please explain the nature of all such alliances or 
agreements and provide any documentation related to any such alliance or agreement. 

Answer : See attached letter response. 


# 
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Sidley Austin Brown & Wood llp 
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New York, New York 10019 
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SHANGHAI 
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WASHINGTON, D.C. 


WRITER'S DIRECT NUMBER 
(212) 839-5535 


WRITER'S E-MAiL ADDRESS 
tsmiih@sidley.com 


January 16, 2004 


By Email and Post 

Mary D. Robertson 
Chief Clerk 

Permanent Subcommittee on 
Investigations 

199 Russell Senate Office Building 
Washington, D C. 20510 

Re: Responses to Supplemental Questions 
Hearing on November 20, 2003 


Dear Ms. Robertson: 

I would like to express again my appreciation for the courtesy shown by the 
Subcommittee and its Majority and Minority staffs in connection with my appearance 
before the Subcommittee at the hearing on November 20, 2003. I write to follow up with 
additional information that was requested during that testimony and in the attachment to 
your letter of December 16, 2003. Responses are numbered to correspond to the 
questions in the attachment. 

1 . With respect to Exhibit 1 20, referencing a 1 997 meeting of Paul Pringle 
and Eric Haueter, two Brown & Wood securities partners in San Francisco, with KPMG, 
those partners recall that Mr. Ruble asked them to meet with representatives of KPMG 
to discuss possible new business. A single meeting of less than one hour took place on 
or about December 23, 1997 at the Brown & Wood San Francisco office. It was 
attended by Gregg Ritchie and Randy Bickham of KPMG and by Messrs. Pringle and 
Haueter, who described their corporate securities practices. No subsequent meetings 
between them took place and, to the knowledge of those partners, no business resulted. 

2 . 

(a) With respect to the number of opinions written by Mr. Ruble in 
connection with the KPMG transactions, we are unable to determine a precise count 
because of the loss of certain of our related records in the World Trade Center. At this 
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time, our best estimate is 62 opinions with respect to FLIPS, 72 with respect to OPIS 
and 180 with respect to BLIPS, We have no record of opinions having been issued by 
the firm with respect to any transaction referred to as “SC2.” 

(b) Subject to the same limitations caused by the loss of records, our best 
estimate of the fees obtained by our firm is $3,418,290 with respect to FLIPS, 

$6,427,637 with respect to OPIS and $13,286,790 with respect to BLIPS. 

(c) It appears that, on occasion, Mr. Ruble had direct consultations with 
clients and/or their advisors and representatives. However, we have not been able to 
confirm the extent or number of, or participants in, such consultations. 

3. To the best of my knowledge, no one at our firm other than Mr. Ruble was 
involved in determining the fees charged for opinion letters in connection with FLIP, 
OPIS, or BLIPS transactions (the “KPMG transactions”). I understand that KPMG may 
well have communicated with Mr. Ruble. I have no personal knowledge, however, of 
any communications between Mr. Ruble and KPMG. 

Because the amount of the fees charged for an opinion often varied, and 
because Mr. Ruble may not have recorded all the time he spent working on these 
transactions, the number of opinions necessary to recoup time value and expenses 
cannot be determined. Based on a review of time records, it appears that 
approximately 2,500 hours were recorded by Mr. Ruble with respect to the KPMG 
transactions. 

Brown & Wood records reflect one invoice for and payment of approximately 
$900,000 with regard to an opinion in a transaction. I cannot determine if this amount 
was ultimately for one or more investors who used the opinion. The average fee with 
respect to KPMG transactions was approximately $75,000. 

4. At January 1, 1997, Brown & Wood had an opinions committee and 
expected partners to seek the advice of that committee, or of their other colleagues at 
the firm, on novel or unsettled legal issues, in addition, as I said at the hearing, if an 
opinion was to be expressed with respect to tax matters, other than a customary opinion 
in connection with a municipal bond transaction, the partner-in-charge was expected to 
consult with a partner in the tax department, who had to approve the opinion. This 
policy was set forth in writing in the section of the Brown & Wood manual entitled “Firm 
Opinions." The copy of this section of the manual that we have been able to locate (and 
which I have attached hereto) bears a date in the footer of September 1 1 , 2000. While 
we have not been able to locate an earlier version of the “Firm Opinions" section of the 
manual, it is my belief that this policy was in effect and in writing at some earlier point in 
time. It was my understanding that while the written policy is unclear on whether a tax 
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partner was required to consult with another tax partner with respect to a tax opinion, it 
was the practice of partners in the Brown & Wood tax department to consult with a 
second tax partner with respect to a tax opinion. 

At the Brown & Wood partner retreat in November 1 999, it was announced that 
the firm would implement on January 1, 2000 a policy requiring review of all legal 
opinions by a second partner. The policy was memorialized in a memorandum from me 
dated October 24, 2000, a copy of which is enclosed. The tax department subsequently 
began discussions on adoption of specific guidelines for implementing the policy with 
respect to tax opinions, but these discussions were subsumed by the merger with Sidley 
& Austin a few months later, in connection with which the opinion policy was further 
revised. 

At the time of the merger Sidley & Austin and Brown & Wood, the combined firm 
agreed that it would discontinue the practice of issuing the opinions that are of concern 
to this Committee. After the merger, the combined firm maintained and expanded the 
size of the opinion committee and further enhanced its legacy opinion policies. These 
policies evolved as follows: 

(i) from the date of the merger through March 14, 2002, all tax opinions issued 
from the New York office were handled in accordance with the legacy Brown & Wood 
policy, as modified in accordance with understandings reached at the time of the 
merger, 

(ii) all opinions issued after March 14, 2002 were to be reviewed by designated 
senior tax partners (subject to a modification on May 6, 2002 that all opinions were to be 
reviewed by a second partner who was not "materially involved in the transaction” and 
by a designated senior partner if “material tax consequences are reasonably in doubt or 
in which the intended tax results are a principal element underlying the arrangement"), 
and 


(iii) all tax opinions dated after March 14, 2002 were to be posted in a tax opinion 
electronic file. 

The purpose of this policy was to help ensure the quality and consistency of tax advice 
provided by the firm and to provide a library of tax opinions to which all tax lawyers 
could refer. 

In addition, in 2003, the firm hired a tax attorney whose principal responsibility is 
to monitor our internal procedures respecting tax matters and our compliance with the 
evolving requirements of the Internal Revenue Service. 
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Copies of the above-mentioned Brown & Wood tax matters policy from the Brown 
& Wood manual, the October 24, 2000 memorandum, and memoranda reflecting the 
post-merger tax opinion and monitoring policies are enclosed. 

5. 

(a) The firm’s policies and practices discussed in response 4. above 
applied to the KPMG transaction opinions to the extent that those policies and 
procedures were in effect at the time such opinions were rendered. 

(b) -(c) It was my understanding that Mr. Ruble on occasion sought the 
advice of partners in the Brown & Wood tax department with respect to discrete issues 
arising in transactions on which Mr. Ruble was working. It is my understanding that 
none of the partners in the tax department considered themselves to have functioned as 
a reviewing partner or “second signer” on any opinion Mr. Ruble issued in the KPMG 
transactions. 


(d) The partner in charge of a transaction was responsible for adherence 
to the firm's policies and practices regarding issuance of opinions. Mr. Ruble was the 
partner in charge on the KPMG transactions. To the extent Mr. Ruble did not observe 
the practices, procedures, or requirements of the firm with respect to review of opinions 
issued by Mr. Ruble in the KPMG transactions, I do not know why Mr. Ruble did not 
observe such practices, procedures, or requirements. 

6. To my knowledge, Brown & Wood never entered into any formal 
agreement with KPMG of the type referenced in Exhibit 116. I understand, however, 
that KPMG identified Brown & Wood to taxpayers as a firm they or their advisors might 
consult respecting the KPMG transactions, t also understood that Mr. Ruble worked 
with KPMG and others by providing input with respect to the transactions (or 
modifications thereto) in anticipation of, or in connection with, providing an opinion to 
existing or prospective clients. 

We hope this and the other information we have provided will assist the 
Subcommittee in its work. 



Thomas R Smith. Jr. 
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FCRM OPINIONS 

. ’ Opinions of counsel play apivotai role in financial and corporate transactions. Clients 
and members of the public may act in reliance upon such opinions. Accordingly, the preparation' 
and delivery ofFirm opinions are matters of the utmost importance. 

Any communication which purports to be, or Which under the circumstances may be 
understood to be, a Firm opinion must be in writing and must be on Firm’ a letterhead. vSrny such 
.communication must be signed in the Firm name and may be signed only by the 
' Parther-in-Charge of the particular matter or, in the absence or unavailability of the 
Partner-in-Charge, by another Partner designated by the Paitner-in-Charge. A copy of. each 
opinion should be prepared on blue copy paper and initialed by the Partner signing the original. 
The blue copy thus initialed should be sect to the Letter File for the .transaction. If an opinion is ' 
to be expressed with respect to tax matters, other than a customary opinion in connection with a 
municipal bond transaction, the Psrtner-in-Charge shall consult with a Partner in the Tax.. 
. Department, who must approve such opinion. ' i • .V ■ 

V The form, scope and substance of any opinion which the Firm will be called upon to 
• ; deliver should, to the extent reasonably practicable, be agreed upon in advance of any party 
entering into my agreement or taking any action in reliance upon the expectation of the delivery 
of such opinion. The form, scope and substance of any Finn opinion must be approved by the* 
Partner-in-Chargc. - r 

With the exception of responses to requests for auditors regarding potential or pending 
litigation (see “Responses to Auditors’ Letters"), which are similar to opinions in many respects, 
it. is not Firm policy to require that Firm opinions follow or avoid any particular form, 
terminology or style. In order to provide some consistency in Firm opinions, and to assure that 
difficult or* novel issues receive broad consideration, Partners-in-Charge are encouraged to 
' review the form and substance of each Firm opinion, with Firm opinions previously rendered in a 
similar context 'The Partner-in-Chargc ir responsible for assuring timely completion of any 
appropriate review of the form, scope, substance and preparation of proposed Ppm opinions, 

The obligations of the Firm to its clients and to those who may act in reliance on Finn, 
opinions require thatin the preparation of Firm opinions Lawyers exercise great caret- diligence, 
and sensitivity to ethical considerations. No Firm opinion should be delivered unless all 
appropriate inquiries and investigations have been completed and all conditions precedent have 
been satisfied or informedly waived. Each Lawyer participating in the preparation of such 
opinion or familiar with the subject nutter thereof is responsible for timely informing the - 
Pirtner-in-Charge or, in the absence or unavailability of the Partner-in-Chargt, another Partner 
involved in the review of such opinion of any matter or issue of which such Lawyer becomes 
aware which may be relevant to the correctness of any conclusion proposed to be expressed in 
such Firm opinion or the appropriateness of the delivery of such opinion. 

■ All Lawyers are encouraged to discuss with the Fartner-in-Chafge any question they may 
.hive regarding the form, scope or substance of Firm opinions, the preparation of Finn opinions . 
: and the circumstances of the delivery of Firm opinions. 


KruBinrrwvWwaoooo i/mjovws^uo** i i, jooo -joj (* 

16-1 
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MEMORANDUM TO ALL PARTNERS 


Thomas R. Smith, Jr. 


October 24, 2000 


Re; Opinion Practice 


As previously announced, the "second signer" requirement has been effective since 
January 1, 2000. All partners are reminded that no Finn opinion (including "litigation pending" 
letters to accountants) should be delivered unless a second Partner has reviewed and approved 
the opinion. 

The Practice Groups (and, to the cedent considered appropriate by the individual Practice 
Groups, Focus Groups and specialty sub-groups) have the latitude to implement the Finn's 
second signer requirement (including adopting review standards or procedures, and Identifying 
and allocating responsibilities among second signets), subject to Management Committee 
review. In general, 

• The Practice Group Head, billing PaitDer, or other person designated by the 
Practice Group should designate the second signer as early in the transaction as 
possible. 

• The time of the reviewing Partner will be billed to client matter. While the 
reviewing Partner will not literally be a second signer of the opinion, the 
reviewing Partner should be identified in diary entries as the second signer. 

• The branch offices should be integrated into the opinion review procedures of 
each Practice Group. 

• There should be a regular rotation (most likely on an annua] or bi-annual hasis)of 
second signers, although that should not preclude some Partners from continuing 
service as second signers if they choose. 

Although the individual Practice Groupa, Focus Groups and specialty sub-groups may 
specify their own standards and procedures for opinion review, in general 

• The Partners working on a transaction are encouraged to address any novel or 
troublesome issues with the second signer as early in the transaction as possible. 

• Any reasoned opinion and any opinion involving novel or troublesome issues 
should be reviewed by the second signer and, to the extent that either the Partner 
responsible for the matter or the second signer deem appropriate, one or more 


NYUBU75U1 J/l/000HU0O4ltViwithvOctober2«. 2000 . Ill 0 pa 
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other Partners selected by the Partner responsible for the matter, in consultation 
with the second signer. 

• The second signer should review the opinion proposed to be delivered in a matter, 
any accompanying officer's certificates and any other materials that he or sbe 
deems appropriate and should confirm with the Partner responsible for the matter 
that appropriate standard forms (or standard form paragraphs) have been used in 
preparing the opinion, that appropriate procedures have been followed, that 
appropriate consideration has been given to relevant legal issues tad that suitable 
investigation has been made of the relevant legal issues. The second signer would 
not be required to review the transaction documents or to perform or supervise the 
research or backup work necessary to render the opinion. 

• A back-up memorandum supporting the conclusion in any opinion is not required 
to be prepared for or by the second signer. However, if a reasoned opinion is 
delivered, or if any novel or troublesome issues are addressed ai pot of the 
opinion process, the opinion giver is encouraged to prepare a short memorandum 
for inclusion in the transaction files 

In addition, the Practice Groups, Focus Groups and specialty sub-groups should be 
preparing standard forms of opinions or opinion paragraphs appropriate for their practices and 
clients. 


NYUBI/TJUl mOOOtOOMWliWcM/OrtoSwlM, 2000 - 12:10 pm 


2 
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Staley Austin Brown & Wood 


MEMORA NDUM 

TO: Tax Lawyers -U.S. Offices 

FROM: Thomas A. Humphreys 

Sharp Sorensen 

RE: Tax Opinions 

DATE: March 14, 2002 


We are pleased to announce that Paul Wysocki has agreed to serve as a 
co- Vice Chair of the Opinion Committee for Tax Opinions. (Sharp will continue as a 
Vice Chair and will be the "other co-.*) 

Effective immediately, we wilt use the following procedures for tax 

opinions: 


• Before opinions are delivered (or, earlier, if effectively committed to 
through an engagement letter or otherwise), they must be reviewed 
with either Paul or Sharp, who will likely also involve one or more of 
the other tax lawyers in the review. It is assumed that all NY-based 
partners will go to Paul, all Chicago-based partners will go to Sharp 
and all tax lawyers in the other U.S. offices will go to either Paul or 
Sharp, tf at all possible, plaase give Paul and Sharp at least 48 hours 
“notice." 

• A final signed copy of all tax opinions (and copies of descriptions of 
tax consequences in offering materials or merger proxies) must be 
delivered to both Paul and Sharp, who will undertake to deliver copies 
of all opinions to all tax partners. The purpose of this procedure is to 
share knowledge among all. In order to make this "knowledge 
sharing" more complete for this year, aK tax partners are requested to 
deliver copies of opinions already issued this year to Paul and Sharp, 

» Partners are strongly urged to consider a similar review for any audit 
letters In which views are expressed about the outcome of tax 
controversies. 


T.A.H, 

SS. 
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Sldley Austin Brown & Wood 

cc Management Committee 

Denni* V. Oslmitz, Chair -Opinion Committee 
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TAX OPINION POLICY 

l. ' POLICY • • ; . 

Every tax opinion to be issued by a tax partner ofthe Firm must, prior to the time 
it is issued (and, if relevant, prior to the time a commitment is made as to its issuance), be 
reviewed by one or more other partners who. are knowledgeable in the substantive areas covered 
by the opinion and who are not materially involved in advising on the matter that ts the subject of 
the opinion ("Partner Review"). 

Tax opinions to be issued involving an arrangement in which (i) material tax 
consequences are reasonably in doubt or (ii) in which the intended tax results are a principal 
element underlying the arrangement must, in either such ease, be brought to the attention of a 
Co-Chair/Tax of the Committee on Legal Opinions and Audit Letters. With respect to each 
opinion brought to his or her attention, the Co-Chair shall either (x) as a review in addition to 
Partner Review, review such opinion and/or designate one or more partners other than the one 
performing. Partner Review to review such opinion ("Co-Chair Review") or (y) determine that no 
review other than Partner Review is required. 

EL- STANDARD OF REVIEW 

While the correctness of a tax opinion is ultimately the responsibility of the 
issuing partner each partner performing Partner Review or Co-Chair Review is expected to 
perform reasonable due diligence as to the correctness of the tax opinion. The nature and extent 
of the due diligence will depend on various factors including, among others, the nature of the 
matter, the complexity and novelty of the legal and factual issues of the matter and the parties 
reasonably expected to rely on the tax opinion. Each partner performing Partner Review or Co- 
Chair Review must determine the appropriate nature and extent of due diligence for the 
particular opinion (e.g., whether the underlying operative documents should be reviewed, 
whether other partners should be consulted and whether the tax opinion complies with the 
requirements of Circular 230 as they relate to tax shelter opinions), after consulting with the 
issuing partner and, when appropriate, other reviewing p ar t n er s and/or a Co-Chair. It is the 
responsibility of the issuing partner to identify to each partner performing Partner Review or Co- 
Chair Review any unique feature or areas for special consideration. 

m. DEFINITION OF TAX OPINION 

A tax opinion is any written legal advice that (i) states that it is an opinion of the 
Firm, or (ii) is written advice that refers to the Firm (directly by name or indirectly through use 
of terms such as a person’s "counsel”, etc.) and that concerns any tax aspect of an arrangement 
where the tax lawyers working on the transaction know or have reason to believe that the written 
advice will be relied on by a non-client or used or referred to by a client or other person to 
promote any arrangement or (iii) is a “tax shelter opinion” within the meaning of Circular 230. 
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cv. DISSEMINATION OF TAX OPINION'S 

Each tax opinion, together with relevant backup materials (e.g., related disclosure, 
file memoranda, officer certificates, representations, etc.) must be (i) circulated to each tax 
lawyer in the firm (other than those in foreign offices) and (ii) filed in a central opinion file 
maintained by the firm. The manner for carrying out the foregoing will be determined from 
time to time by the Co-ChairS. 


May 6, 2002 


MY! 5171-U*! ' 
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Sidley Austin Brown & Wood 


Chicago 


MEMORANDUM 


TO: 

SABW Tax Lawyers (Domestic) 

FROM: 

Sharp Sorensen 


Paul Wysocki 

RE: 

Tax Group Opinion File 

DATE: 

May 16, 2002 


Thil memorandum is further to the Tax Opinion Policy dared May 6, 2002. 
Specifically, this memorandum provides instructions for the dissemination of tax opinions under 
Paragraph IV of the Policy. 

Each tax opinion together with related supporting materials (including, for 
example, as relevant, relatod disclosure, representation letters, officets’ certificates, file 
memoranda, and similar materials) must be distributed as follows within ten Bays alter the date 
of the opinion (or another date agreed to by a Co-Chair): 

(!) Tax opinions and related supporting materials must be posted to an 

electronic “Tax Group Opinion File" in accordance with the instructions 
attached as Attachment A . The material filed electronically need not 
include original signatures, provided the requirements set forth below are 
met. 

(2) The opinion and related supporting materials must be submitted, along 
with a memorandum in the form attached as Attachment B (document 
#2421816). to Laura Coleman in the Chicago office for inclusion in the 
Firm's Master Opinioa Hie. The opinion and related materials submitted 
must include signatures as relevant. 

Please use your best judgment in deciding which items should be filed along with 
each opinion, keeping in mind the purposes of the foregoing requirements: (i) to create an 
electronic file that is useful in documenting the review procedure and in enhancing consistency 
by providing precedents for similar transactions and issues , and (U) to create a paper file 
documenting the review procedure and providing a permanent record of the opinion and related 
supporting materials (including Decessary signatures, etc.). 

Please call either of us with any questions you may have. 

S.S. 

PK.W. 


CHI 2*316l2vl 
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... Attachment A 

May 9, 2002 

INSTRUCTIONS FOR FIRM-WIDE DISTRIBUTION OF TAX OPINIONS 

All Tax Opinions and related documents are required to be posted to in electronic 
“Tax Group Opinion File” maintained as part of the Finn’s computer system. Instructions are 
provided below for each S AB W tax lawyer in each domestic office, and his or her secretary, to 
add a “Tax Group Opinion File” icon to his or her desktop. Through the file represented by the . 
icon, tax lawyers and their secretaries can post tax opinions and related documents and review all 
tax opinions and related documents posted, as described below, if you have any questions 
regarding the following, call Kim Deueriing (x37616) and she will attempt to resolve any 
questions you may hav e . 

I. Installing the Icon 

. The icon is being sent to each lawyer and secretary by e-mail; 

• Right click on the icon shown in the e-mail; 

• Click 'save as'; 

• A "save attachment* box will open and at the top there will be a box with a drop- 
down arrow next to it; 

• Click the arrow and then click on "desktop "(the first item); 

• A "save attachment” box will appear - click on "save". 

The icon should then be on your desktop. 

II. Posting Opinions : If you want to post an opinion to the Opinion File: 

• Double click the Tax Group Opinion File icon on your desktop; 

. The display page will appear, 

• Click the “post” icon shown in the upper left portion of the display page (the post 
icon has a picture of a pin and a “post-it") to open the posting page; 

. The template on. the posting page calls for certain information. After entering die 
information, click the “post” icon on the posting page to send die information to the 
Opinion File. (If you wish to correct any entries after the information U sent to the 
Opinion File, can Kim Deueriing prompdy after the information is sent). When 
entering the information, please follow the formatting instructions below. The 
template calls for the following information: 

Synopsis : Please provide a brief summary of the opinion. The synopsis should, 
be sufficient to permit those reviewing the Opinion File to put the opinion in 
context. The synopsis should generally be somewhere from four to ftvt words to 
two sentences . 

To facilitate a review of the opinions submitted, please attempt to use consistent 
terminology in this field, particularly in the case of the first word. For example, 
each synopsis of a REMIC opinion should probably start with the word 
HEMIC', each synopsis of a tax-free reorganisation opinion should probably 
start with the word "Reorganization", each tax-exempt bond opinion should 
probably start with the wort Tax-Exempt", etc. 
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Date of Opinion : Please enter the date of the opinion in the format mm/dd/yy 
(for example 05/01/02). 

• Issuing Partner and Associate : Please list each tax partner and associate involved 
in the issuance of foe opinion (other than those performing Partner Review or Co- 
Chair Review). Please list by last names only, with partner’s name listed first. 

Reviewing Partr.er/Co- Chain Please list the name of the partner performing 
Partner Review and, if applicable, Co-Chair Review. List as the Co-Chair the Co- 
Chair and/or other partners performing Co-Chair Review; do not list a Co-Chair if 
the determination was made that no Co-Chair review was to take place. Please 
list by last names only, with the partner(s) performing Partner Review listed 
first. 

’ Client Name : Please indicate by name the client for which the opinion was 
rendered. Use full names, not abbreviations or Initials (for example 
Telephone and Data Systems, not TDS). No number is required. 

Matter Name : Please indicate by name the matter with respect for which the 
opinion was rendered. No number is required. 

Attachments : Please post in the area provided the opinion and related supporting 
material, documents or other materials as described in the memorandum to which 
these instructions arc an attachment. Scanning may be required far items not oh - 
the Firm's system. 

In order to attach items to the posting page, use the following stops : 

E-mail yourself the document you wish to attach; 

Open the e-mail and right click on the document; 

Click “copy”; 

Go to your posting page, and right click in the “Insert Attachments Here" box; 
Click “paste"; 

• Click the “post.* icon shown in the upper left hand portion of the posting page to send 
the information to the Opinion File. 

ID. Reviewing the Opinions : If you wish to review the information posted with respect to 
any tax opinion; 

. Double click the Tax Group Opinion File icon on your desktop to open to the display 

page; 

. On the display page, die “Current View" box (white box at the top of the page) 
should show “Tax Group Opinion." If it does not, click on the drop-down arrow next 
to the box. “Tax Group Opinion" should appear, 

. On the display page, double click the entry line for the tax opinion that you want to 
review. 

Notice that by clicking on the various column headings, you can sort the entries using the 
indicated criteria. 

* * * 


- 2 - 
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SiDtEY Austin Brown & Wood 


M.f.M-g-RA.W. O Ja 


TO! 

All U.S. Tax Lawyers 

FROM: 

Tom Humphreys 


Sharp Sorensen 

CCs 

Paul Wysocki 

RE; 

Tax Opinion Policy Effective Date 

BATE: 

June 7, 2002 


This memorandum is further to the general tax opinion policy each of you 
received on March 14, 2002 and the subsequent tax opinion distribution instructions you 
received on May 16, 2002. 

Effective Date of Tax Opinion Policy: March 1 4. 20Q2 : The tax opinion policy 
and the distribution instructions referred to above are applicable to all tax opinions dated 
on or after March 14,2002. There are no “grandfather” rules. To the extent you have not 
already done so, please post and file all such opinions previously issued no later than 
June 28, 2002. 

Tax Opinions Is sued Prior to March 1 4. 2002 but o n or After May i . 200 1 ; In 
accordance with prior discussions: 

• Domestic Offices (other than SF or NY) . Tax opinions issued beiween May 
1, 2001 and March 14, 2002 from domestic offices (other than San Francisco 
or New York) should have been dealt with in accordance with the legacy 
Sidiey & Austin tax opinion policy dated March 6, 1 998, as modified in 
accordance with understandings reached at the time of the SA/BW merger. 
Accordingly, to the extent not previously submitted, a copy of each such 
opinion (and related materials) should be submitted in accordance with the 
1998 policy, using a cover sheet in the relevant farm attached, not later than 
June 28, 2002. Opinions and materials should be submitted to Sharp 
Sorensen. 

■ San Francisco and New York. Tax opinions issued between Miy i, 2001 and 
March 14, 2002 from the San Francisco or New York offices should have 
been handled in accordance with the legacy Brown & Wood opinion poliey, 
as modified in accordance with understandings reached at the time of the 
SA/BW merger. In addition, all *uch tax opinions issued beiween January I 

Clark (NY), using a cover sheet in the relevant form attached, not later than 
June 28. 2002. 


T.AH. 

SS. 


CHI WtMWl 
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STATEMENT FOR THE RECORD 

TOM LOPEZ 
Chief Investment Officer 
Fire and Police Pension System of Los Angeles 

I am Tom Lopez, the Chief Investment Officer for the Fire and Police Pension System of 
Los Angeles. I have worked for the City and Department for over twenty-three years and 
have been Chief Investment Officer for over ten years. I am involved in the gifts to the 
system because the donations were in the form of private equity. 

In 1999 I got a call from Larry Manth and Doug Duncan. They said they worked for 
KPMG and were representing clients that were interested in making a donation to the 
pension fund. This was the first time that we had ever heard from them or KPMG. 

The KPMG people came to the office and described the donation. Clients of theirs would 
donate non-voting shares of S-Corporation stock that the clients owned and would take a 
tax deduction for the donation. After we had owned the stock for several years we would 
then be able to sell the stock back to the owner and receive cash for the stock at a price 
determined by the appraised value of the company at that time in the future. KPMG 
estimated that each donation might generate $50,000 to a few hundred thousand dollars 
for the Fund. 

After some more calls a meeting with the Board was arranged on December 16, 1999. 
KPMG made a presentation the Board describing the same proposal that they described 
to me. 

The Board voted to approve the gifts subject to a clearance from the Board’s outside tax 
counsel. The opinion letter approving the transactions arrived a few weeks later and our 
first donations of S stock were received just before end of 1999. 

We received 28 of these donations, 1 1 of them have been sold. One was canceled and 16 
have not been sold yet. None of donors had any prior relationship with the Fund. The 
Fund has realized approximately 5.9 million dollars from sales and dividends to date. 
Eight of the corporations have paid dividends to the Fund. 

The donations are recorded on the Fund’s books at a zero cost and a zero market value 
until the stock is actually sold. At that time the sale proceeds are recorded. Before 
donation the Donors have the stock appraised by someone that specializes in business 
appraisals. It is appraised once more prior to the sale by the donor and their appraiser. 


Permanent Subcommittee on Investigations 

EXHIBIT #153 
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RESPONSES TO SUPPLEMENTAL QUESTIONS FOR THE RECORD 
SUBMITTED BY 
SENATOR CARL LEVIN 

for 

THOMAS LOPEZ 

Los Angeles Department of Fire & Police Pensions 


1. In the submission you made to the Subcommittee, you wrote: 

“The KPMG people came to the office and described the donation. Clients of theirs 
would donate non-voting shares of S-Corporation stock that the clients owned and 
would take a tax deduction for the donation. After we owned the stock for several 
years we would then be able to sell the stock back to the owner and receive cash for 
the stock at a price determined by the appraised value of the company at that time 
in the future.” 

a) Who from KPMG met with the Pension Fund and described the transaction? 

Answer : Larry Manth and Doug Duncan. 

b) When did the meeting with the KPMG people take place? 

Answer : Fall 1999. 

c) Please describe in detail the basis for your statement that: 

“After we owned the stock for several years we would then be able to sell 
the stock back to the owner and receive cash for the stock at a price 
determined by the appraised value of the company at that time in the 
future.” 

Answer : Sale of the stock back to the donor was part of the KPMG 
presentation to the Board and written into the donor stock agreements. 

Copies of both have been provided. 

i) Did KPMG’s representatives tell or represent to the Pension Fund that after the 
Pension Fund had owned the stock for several years the Pension Fund would then 
be able to sell the stock back to the owner? If so, who from KPMG said that or 
made that representation? If not, why did your submission to the Subcommittee 
represent that fact? 

Answer : Yes. Larry Manth. 
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ii) Was it your understanding that it was the expectation of the KPMG representatives 
that the shares would be redeemed by the owner? 

Answer : Yes. 

iii) Did the Pension Fund expect that the shares would be redeemed by the owner? 

Answer : Yes. 

2. In the submission you made to the Subcommittee, you wrote: 

“[The Fire and Police Pension System of Los Angeles] received 28 of these 
donations, 11 of them have been sold. One was cancelled and 16 have not been 
sold yet. None of the donors had any prior relationship with the Fund.” 

a) Please describe the due diligence efforts undertaken by the Pension Fund to review and 
assess the S-Corporations and the donors. 

Answer : The Fund told KPMG that we would accept donations only from 
respectable companies given that the Fund is for police officers and 
firefighters. 

i) Please describe the due diligence activities the Pension Fund undertook on its own, 
and whether such due diligence was performed before or after it agreed to accept 
the donations. 

Answer : The plan relied upon KPMG to make sure the donations were from 
a legitimate business. 


ii) If the Pension Fund relied on other parties to conduct any due diligence activities, 
please identify those due diligence activities, who performed them and whether 
those due diligence activities were performed before or after the Pension Fund 
agreed to accept the donations. 

Answer : KPMG had been asked to screen donors and companies. This 
occurred before acceptance of the donation. Prior to the acceptance of the 
first donation, the matter was referred to the Board’s outside fiduciary/tax 
counsel to determine if it was legal for the fund to accept these donations. A 
copy of the legal opinion has been provided to the Subcommittee. 
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iii) Did the Pension Fund learn the identities of both the S-Corporations and the 
donors prior to agreeing to accept the donations? If so, when did it learn the 
identities? If not, why not, and when, if ever, did it learn the identities? 

Answer : Yes. The name ofthe donor and companywas revealed to the plan 
either shortly before the agreements arrived or when the agreements were 
delivered. 

b) Of the 28 donations received by the Pension Fund, please identify all S-Corporations 
where the representatives of the Pension Fund had direct contacts with the donor by 
telephone or in person. 

Answer : I remember having direct contact with either the donor, attorney for 
the donor or an employee of the donor for the following companies: Award 
Homes, S&N Holding Company, ESRI, Santa Clara Valley Housing, Myers 
East Bay, Glenn Elliott Futrell, Clinical Laboratories, Network Telephone 
Services, West Cost Homebuilders, Inc., Sierra Pacific Properties, Inc., 

Century Plaza Development Corporation. 

c) Of the 28 donations received by the Pension Fund, in how many instances did the 
Pension Fund sign a redemption agreement that accompanied the donation of the S- 
Corporation stock? Please identify all S-Corporations for which the redemption 
agreement that accompanied the donation of the S-Corporation stock provided the S- 
Corporation with the right of first refusal to buy back its shares if the Pension Fund 
decided to sell them. Why did the Pension Fund agree to such a right? 

Answer : All of the donated stocks included a redemption agreement and a 
right of first refusal. If was part of the transaction structure. 


d) Please identify each of the 16 S-Corporations in which the Pension Fund still holds non- 
voting shares, and explain why its shares have not been redeemed. 

Answer : Listed on the donated stock summary sheet that has been provided. 

The date of the redemption window has not yet been reached. 

e) If the Pension Fund has retained ownership of any of the donated S-Corporation shares 
beyond the time period established in the redemption agreement: 

i) Please identify each such S-Corporation. 

Answer : National Telephone Service. 
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ii) How long beyond the holding period identified in the redemption agreement has 
the Pension Fund retained the shares? 

Answer : 1 1 months. 

iii) Why and at whose initiative have the shares been retained beyond the time period 
established in the redemption agreement? 

Answer : National Telephone Service asked for more time before the 
redemption because the donors did not have the money to buy the stock back. 

iv) Was there an extension clause in any redemption agreement that was triggered? 
If so, please identify each instance (and each S-Corporation) and who triggered the 
extension. In any of these instances, was there a clause in the redemption 
agreement that required or allowed an extension of the holding period in cases 
where distributions or certain amounts of distributions were made to the Pension 
Fund? If so, please identify each S-Corporation whose redemption agreement 
contained such a clause. 

Answer : Yes. Award Homes, Century Plaza, Denova Homes, Santa Clara 
Valley Homes, Sierra Pacific, S&N all triggered by the company involved. 

Yes. The same companies. 


3. In the submission you made to the Subcommittee, you wrote: 

“Eight of the corporations have paid dividends to the Fund.” 

For each of the eight S-Corporations that provided dividends to the Pension Fund: 

a) Please provide the name of each S-Corporation, the date and amount of each dividend 
payment, and the annual amount of income allocated (but not distributed as 
dividends) to the Pension Fund during the years in which the Pension Fund was a 
shareholder of the S-Corporation. 

Answer : Dividends are listed on the summary document you have. The 
Fund does not have information in our records on the amount of income 
allocated to the Fund. 

b) With respect to the dividends received by the Pension Fund, did the Pension Fund ever 
examine whether or not the per share amount of the dividends distributed to the 
Pension Fund were less than the per share amount of the dividends or other 
distributions issued by the S-Corporation prior to the donation of the shares to the 
Pension Fund? If not, why not? If so, please identify any instance where the per share 
amount of the dividends distributed to the Pension Fund was less than the per share 
amount of the dividends or other distributions issued by the S-Corporation prior to 
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tbe donation of the shares to the Pension Fund, and explain why that situation 
occurred. What was the explanation provided for the reduction in the per share 
amount? If the S-Corporation issued one or more resolutions limiting or suspending 
distributions, please provide a copy of each such resolution. 

Answer : No, did not have any reason to. 

c) What happened to the funds allocated by the S-Corporation to the shares of S- 
Corporation stock held by the Pension Fund that were not distributed to the Pension 
Fund? 

Answer : The Fund does not have information. 


4. For each of the twenty S-Corporations that did not provide any dividends to the Pension 

Fund: 

a) What was the annual amount of income allocated (but not distributed) to the Pension 
Fund? 

Answer : The Fund does not have information in our records on the amount 
of income allocated to the Fund. 

b) Did the Pension Fund ever examine whether or not the S-Corporation issued dividends 
or made other distributions prior to the donation of the shares to the Pension Fund? 
If not, why not? If so, please provide the reasons why no distributions were made 
after the S-Corporation shares were donated to the Pension Fund. 

Answer : No. No reason to. 

c) What happened to the funds allocated by the S-Corporation to the shares of S- 
Corporation stock held by the Pension Fund that were not distributed to the Pension 
Fund? 


Answer : The Fund does not have that information. 
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5. With respect to each donation in which the Pension Fund agreed to return or allow the 
S-Corporation to redeem the shares donated to the Pension Fund prior to the conclusion 
of the holding period established in the redemption agreement, or to allow the donor to 
cancel the donation: 

a) Please provide the name of any S-Corporation involved. 

Answer : Capital Drywall Inc. (gift revoked), Kelt Engineering Corp., 

Skidmore Holdings, SY Technology Inc. (purchased by another company), 

John L. Sullivan Investments. 

b) Please identify who sought the early return, redemption or cancellation (the S- 
corporation, the donor, or the Pension Fund). 

Answer : The donors. 

c) If the return, redemption or cancellation was sought by the donor or the S- 
Corporation, please provide who approached the Pension Fund on the matter. If 
KPMG approached the Pension Fund, please provide the names and job titles of the 
individuals. 

Answer : KPMG acted on the donors behalf to arrange the transactions. 

Douglas Duncan, Manager was the person from KPMG that made the 
arrangements. 

d) Please provide the reasons why the early return, redemption or cancellation was 
sought and why the Pension Fund agreed to it. 

Answer : Except for SY Technology Inc. and John L. Sullivan Investments 
the companies told us that they had run into financial difficulties. I do not 
remember why or if John L. Sullivan Investments gave a reason. The Fund 
agreed to these early returns because a dollar in hand is worth two in the 
bush. 

e) Please describe any role played by KPMG in the early return, redemption or 
cancellation and the names of the KPMG employees involved. 

Answer : KPMG acted on the donors behalf to arrange the transactions. 

Douglas Duncan, Manager was the person from KPMG that made the 
arrangements. 

1) Please describe the direct contacts that the Pension Fund had with the donor or the S- 
Corporation or their agents related to each such matter. 

Answer : I spoke to some of the donors/agents by phone finalizing the 
purchases, but I don’t remember which ones. 
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g) Please describe the remuneration or other benefits, if any, that were promised or 
provided to the Pension Fund for agreeing to the early return, redemption or 
cancellation, and the names of the individuals or entities that provided that 
remuneration. 

Answer : Except in the case of Capital Drywall, the stock was bought back 
and payment received. Payment was made by the original donor. 

h) In any instance in which the early return or redemption of the S-Corporation stock 
was due to the proposed purchase of the S-Corporation or its shares by an outside 
buyer: 

Answer : SY Technologies, Inc. 

i) Please provide the identity of the purchaser. 

Answer : Don’t have that infomration. 

ii) Please provide any analysis performed by or provided to the Pension Fund that 
shows that it was in the best financial interests of the members of the Pension Fund 
to allow the early return or redemption of the S-Corporation shares. If the 
Pension Fund did not perform or receive such an analysis, how did it determine 
that it was in the best financial interests of its members to allow the return or 
redemption of the stock rather than wait until the end of the holding period? 

Answer : KPMG said that the price we would receive reflected the new 
higher value of the firm. 

iii) What was the price per share received by the Pension Fund for the S-Corporation 
stock it possessed, and what was the per share price received by the S-Corporation 
when the shares were sold to the outside purchaser? 

Answer : $2.70 per share. Don’t have that information. 

iv) Please provide a description of the role of KPMG in the early return or redemption 
process and the names of the KPMG employees who were involved. 

Answer : KPMG handled some of the paperwork, shuttling it back and forth. 

It was mainly Douglas Duncan, although there were other people working 
for KPMG that would drop off or pick up paperwork as well. Bob Huber 
was one and I think there were two or three others but I don’t remember 
their names. 
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Please provide all documentation related to your responses to Question 5. 

Answer : The Subcommittee has the documentation the Fund had on these 
transactions up to the time that the original request for information was 
made. For consistency, the answers to the questions are as of the date of the 
hearings. As an update, over the last two weeks of December three donors 
have purchased back the stock, one of them early, and one donor revoked 
their gift. 

# 
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RESPONSES TO SUPPLEMENTAL QUESTIONS FOR THE RECORD 
SUBMITTED BY 

SENATOR MARK DAYTON 

for 

HONORABLE MARK EVERSON 
Commissioner 
Internal Revenue Service 


1 . Provide an update of the administration of the current tax shelter reporting requirements, 
evaluate its efficacy, and share your views on what would improve enforcement. 

Answer : The new disclosure regulations expand the types of transactions to be 
disclosed and we are seeing an increase in disclosures as a result of the regulations. 

This should enhance our ability to detect abusive transactions earlier. Proposed 
legislation to institute disclosure penalties would be a desirable tool to encourage 
reporting and improve the quality of disclosures filed. 

Existing registration requirements are less broad than the disclosure requirements. 

Parity between registration requirements and disclosure requirements, as inproposed 
legislation, would promote the early identification of abusive transactions. 

Registrations are required to be filed prior to the date of marketing the transaction. 

As a result, many registrations are incomplete. There is no requirement to perfect 
them after the product is marketed and sold. Proposed legislation requiring a 
complete registration would be useful to assist in the early identification of abusive 
transactions. 


2. Share your insights on whether the licensing (and therefore monitoring through code of 
conduct and ethical guidelines) of tax preparers will address the problem of tax shelters. 

Answer : Attorneys, Certified Public Accountants and Enrolled Agents are 
authorized to represent taxpayers before the Internal Revenue Service, and are 
subject to a code of ethical conduct set out in Treasury Department Circular 230 
when they do so. Attorneys and Certified Public Accountants who provide tax 
preparation services but do not represent taxpayers before the Internal Revenue 
Service may not be covered by Circular 230 standards, but are subject to standards 
set by their State licensing authority. 

Circular 230 includes standards for preparation of tax shelter opinions that were 
written to address the shelter abuses of the early 1980's, and do not effectively 
address the problems highlighted in recent hearings on the tax shelter industry. 
Proposed amendments to bring Circular 230 up to date will be issued shortly, adding 
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another dimension to the overall IRS strategy for addressing tax shelter abuses. 
When adopted, the new Circular 230 standards for tax shelter opinions will raise the 
bar for attorneys. Certified Public Accountants and enrolled agents who are covered 
by Circular 230. We also expect that market forces will drive others who are not 
covered by Circular 230 to comply with those standards, both as a matter of sound 
business practice and to meet client expectations. 

Investors in tax shelters such as those described in recent hearings tend to be high net 
worth individuals and corporations, who typically have their returns prepared by 
attorneys and/or Certified Public Accountants. We have not considered the effect 
of licensing preparers on tax shelter problems, as the issue of licensing has generally 
been discussed in the context of preparers who serve "average" taxpayers. 


3. Address the means by which the practice of contingency fee arrangements made between 
tax consultants and taxpayers can be prohibited and enforced. 

Answer : Many business transactions are based on contingency fee arrangements. 

Some of these are abusive, but many are not, so it may be difficult to entirely 
prohibit them. However, identifying this practice as an indicator of an abusive 
transaction could be a deterrent to using them in connection with the promotion of 
a tax shelter, especially if penalties were specifically tied to fees received. 


4. Discuss whether the problem of inversion transactions can be/is addressed by the tax- 
shelter reporting regulations. If not, then what are the essential elements that legislation 
should address. 

Answer : Corporate restructuring does not fall under the existing registration or 
disclosure reporting requirements and is probably too broad of a category to include. 

We cannot comment on the essential elements of legislation that would address this 
problem because tax policy is not within the jurisdiction of the IRS, but rather the 
Treasury Department's office of Tax Policy. 


# 



